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PREFACE  TO  THE   SEVENTH  EDITION. 


When,  in  1854,  this  work  was  first  published,  few 
things  could  have  been  farther  from  my  expectation, 
than  that  it  would  in  my  lifetime,  if  ever,  reach  a 
seventh  edition.  But  now,  in  the  goodness  of  Provi- 
dence, it  is  my  privilege,  at  the  age  of  fourscore  years, 
to  send  forth  this  edition,  and  in  doing  so  to  become, 
so  far  as  I  could  ascertain,  the  first  American  author 
who  has  edited  seven  editions  of  a  Treatise  of  his  own 
on  any  branch  of  civil  jurisprudence. 

This  could  not  have  been  unless  the  book  had  accept- 
ably met  a  want  of  the  legal  profession,  and  had,  by 
use,  grown  in  their  estimation.  That  it  has  done  both 
is  shown,  not  only  by  the  number  of  editions  called  for, 
but  by  the  constant  citation  of  it  as  authority,  at  the 
bar  and  in  judicial  opinions,  all  over  the  country,  and 
by  commendatory  expressions  toward  it  by  many  courts, 
both  Federal  and  State,  from  the  time  the  Supreme 
Court  of  the  United  States,  in  1857,  spoke  of  the  first 
edition  as  "a  well-considered  treatise,"  down  to  the 
present  day.^ 

Every  call  for  a  new  edition  inspired  me  to  renewed 
effort   to    make  the  work  more  complete  and  reliable. 

1  Mattingly  v.  Boyd,  20  Howard,  128. 
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To  that  end,  my  labor  on  this  edition  has  probably  ex- 
ceeded that  on  any  previous  one.  In  this  connection  I 
deem  it  not  unfit  to  record  here  the  statement,  that 
from  the  hour  I  began,  forty*four  years  ago,  to  collect 
materials  for  the  book,  down  to  the  moment  of  hand- 
ing this  Preface  to  the  printer,  all  the  work  on  every 
part  of  the  book,  in  every  edition,  has  been  wholly  my 
own.  Under  my  hand  alone  the  book  has  grown  — 
irresistibly  grown  to  about  three  times  its  original  size, 
in  spite  of  liberal  excisions;  and  the  number  of  cases 
cited  has  increased  from  1,185  to  5,100,  and  the  num- 
ber of  citations  of  them  from  1,835  to  within  a  small 
fraction  of  7,000. 

I  could  easily  have  confined  the  book  within  smaller 
space,  by  leaving  out  statements  of  cases  and  giving 
merely  results  deduced  from  them;  but,  believing  that 
the  book  would  go  into  many  places  where  few  Re- 
ports could  be  found,  I  have  sought  to  compensate,  in 
some  degree,  for  their  absence  by  giving  such  state- 
ments freely.  I  have  had  no  reason  to  suppose  that 
Day  judgment  in   this  respect  was   erroneous. 

In  the  preparation  of  this  edition  I  read,  in  the  spirit 
of  exacting  criticism,  the  entire  text  of  the  Treatise, 
and  was  thereby  enabled  to  discover  and  correct  mani- 
fold imperfections  of  style,  and  also  found  a  good  many 
instances  in  which,  clearly  without  detriment,  matter 
could  be  omitted,  and  quite  a  number  in  which  a  change 
in  the  mode  of  presentation  was  desirable.  And  yet, 
after  all,  I  cannot  venture  to  claim  that  the  book  is 
free  from  defects  and  errors;  but  I  feel  confident  that 
none  of  a  serious  character  will  appear. 
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From  more  than  seven  hundred  new  cases  additional 
matter,  equal  to  about  fifty  pages,  has  been  gathered, 
and  woven  into  the  text;  and  yet,  because  of  the 
amount  omitted  that  was  in  the  last  edition,  the  num- 
ber of  pages  in  the  Treatise  is  now  exactly  the  same  as 
in  that. 

Special  work  has  been  done  in  the  enlargement  and 
improvement  of  the  Index,  and  the  Appendix  has  been 
brought  into  conformity  with  the  present  attachment 
laws   of  the   country. 

Hoping  that  my  professional  brethren  will  concur 
with  me  in  considering  this  edition  much  better  than 
the  last,  I  commit  the  book  findRy  to  them,  with  undi- 
minished gratitude  for  the  favor  they  have  shown  it  in 

the  past. 

C.  D.  D. 

Washington,  D.  C, 
July  1,  1891. 


PREFACE  TO  THE  FIRST  EDITION. 


The  necessity  for  a  work  on  the  law  of  Suits  by  Attach- 
ment in  the  United  States  occurred  to  me  early  in  my  pro- 
fessional life ;  but  I  shared  the  then  prevalent  impression 
of  the  Bar,  that  the  Attachment  Acts  of  the  several  States 
were  so  dissimilar  as  to  baffle  any  attempt  at  a  systematic 
treatise  on  that  subject,  based  on  the  jurisprudence  of  the 
whole  country  and  adapted  for  general  use.  Some  years 
since,  however,  in  preparing  for  the  argument  of  a  ques- 
tion of  garnishment,^  an  examination  of  the  Reports  and 
legislation  of  a  majority  of  the  States  satisfied  me  -r-  and 
all  subsequent  researches  have  but  confirmed  the  opinion 
— that  the  diversity  in  the  statutes  constituted  in  reality  no 
impediment  of  any  moment  to  the  successful  preparation  of 
such  a  treatise.  The  purpose  to  prepare  this  volume  was 
then  formed,  and  has  been  prosecuted,  at  irregular  inter- 
vals, in  the  midst  of  other  and  more  pressing  avocations, 
until  the  result  is  now  submitted  to  the  profession. 

The  value  of  the  proceeding  by  attachment  is  every- 
where asserted  in  the  reported  opinions  of  our  higher 
State  courts,  and  is  universally  and  practically  illus- 
trated in  the  history  of  the  Colonial,  Territorial,  and 
State  legislation  of  this  country.  Among  the  early  stat- 
utes enacted,  have  always  been  those  authorizing  the 
preliminary  attachment  of  the  property  of  debtors ;  and 
the  general  tendency  has  been,  and  is,  to  enlarge  the 

^  In  Marvin  v.  Hawley,  9  Missouri,  882. 
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scope  and  increase  the  efficiency  of  this  remedy.  Upon 
these  grounds  alone  the  importance  of  this  subject 
might,  if  necessaiy,  be  amply  vindicated;  but  on  that 
point  no  doubt  has  at  any  time  disturbed  the  prosecution 
of  my  task.  My  conviction  is,  that  on  no  branch  of  the 
law  is  a  treatise  more  needed  by  the  profession  in  this 
country  than  on  this ;  and  it  is  gratifying  to  know  that 
such  is  the  general  opinion  of  my  professional  brethren, 
wherever  the  proposed  preparation  of  this  work  has  been 
known.  It  is  now  to  be  decided  whether  this  attempt  to 
supply  an  acknowledged  need  will  be  regarded  with 
equal  favor. 

The  materials  here  wrought  together  are  almost  wholly 
American.  Great  Britain,  the  fountain  of,  and  exercising 
continually  a  marked  influence  over,  our  jurisprudence 
generally,  contributes  in  this  department  coipparatively 
nothing.  In  that  country,  the  limited  proceeding  under 
the  custom  of  London  gives  rise  to  few  cases  which  find 
their  .way  into  the  courts  of  Westminster  Hall.  Here, 
however,  the  universal  use  of  this  remedy  fills  our  Re- 
ports with  cases  presenting  every  variety  of  questions, 
and  the  lapse  of  time  and  the  accumulation  of  adjudica- 
tions seem  to  make  no  sensible  diminution  in  the  annual 
number  of  reported  cases,  nor  any  great  difference  in 
their  novelty  or  their  interest.  Hence  a  work  of  this 
description  reflects  in  a  high  degree  a  legal  system  and 
a  branch  of  jurisprudence  peculiarly  our  own;  and  I 
confess  to  somewhat  of  satisfaction  at  being  instrumental 
in  presenting  to  the  Bar  of  the  United  States  a  volume 
which,  without  intentionally  slighting  what  is  to  be  found 
in  the  English  Reports  on  the  subject,  may  be  justly 
claimed  to  be  thoroughly  American.  .  .  . 

CHARLES  D.  DRAKE. 
St.  Louis,  Missouri,  July  1, 1854. 
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THE  UNITED  STATES. 


THE 


LA.W    OF  SUITS  BY  AnACHMMT. 


CHAPTER  L 


OBiaiN,    KATUBE,    AND  0BJBCT8  OF  THE  BEMEDY  BY  ATTACHMENT. 

1 1.  The  preliminary  attachment  of  a  debtor's  property,  for 
the  eTentaal  satisfaction  of  the  demand  of  a  creditor,  is  unques- 
tionably a  proceeding  of  great  antiquity.  Whether  the  statement  J 
of  Mr.  Locke,  in  his  Treatise  on  the  Law  of  Foreign  Attachment  i 
in  the  Lord  Mayor's  Court  of  London,  ascribing  its  origin  to  the  | 
Roman  law,  be  capable  of  exact  verification,  need  not  now  detain 
Qfl.^  It  is  sufficient  for  the  present  purpose,  that,  so  far  as  its 
use  in  the  United  States  is  concerned,  we  have  no  difficulty 
in  finding  its  origin  in  the  custom  of  Foreign  Attachment  of 
London,  which  is  agreed  by  all  authorities  to  haye  a  very  ancient 
existence.  This,  with  other  customs  of  that  city,  has,  from  time 
to  time,  been  confirmed  by  Royal  Charters  and  Acts  of  Parlia- 
ment, and  is  declared  ^  neyer  to  become  obsolete  by  non-user  or 
abuser. "  It  is  a  singular  incident  of  those  customs,  that  ^  they 
may  be  and  are  certified  and  are  recorded  by  word  of  mouth; 
and  it  is  directed  that  the  mayor  and  aldermen  of  the  city,  and 
their  successors,  do  declare  by  the  Recorder  whether  the  things 
under  dispute  be  a  custom  or  not,  before  any  of  the  King's  jus- 
tices, without  inquest  by  jury,  eyen  though  the  citizens  them- 
selves be  parties  to  the  matter  at  issue ;  and  being  once  recorded, 
they  are  afterwards  judicially  noticed. "  ^    We  accordingly  find 

1  The  foUowliig  ptasage  in  Adam's  Bo-  tionis  cauad  laHUntt,  Cic.  Quint  19),  he 

man  Antiqaitiea,  by  Wilaon,  p.  194,  is  was  summoned  {evooabatur)  three  times, 

probably  that  to  which  Mr.  Locke  refers  with  an  interval  of  ten  days  between  each 

as  sustaining  his  position :  "  It  was  nn*  snmmons,  by  the  roioe  of  a  herald,  or  by 

lawful  to  force  any  person  to  conrt  from  letters,  or  by  the  edict  of  the  pnator ;  and 

his  own  honae,  because  a  man  s  house  was  if  he  still  did  not  appear  (m  non  sisterei), 

esteemed  his  sanctuary  (tutianmum  refit'  the  prosecutor  was  put  in  possession  of 

pun  et  reeqfkteuium).   But  if  any  lurked  his  effects/' 
at  borne  to  elude  a  proseeution  [sifiwidUi'         >  Locke  on  Foreign  Attachment,  XYI. 

1  [1] 


§  8  OBIGINy  NAim4;;£l%;./0F  ATTACHMENT.  [CHAP.  I. 


•  • 


the  custom  of  Foreign  'Attachment  certified  by  Starkey,  Recorder 
of  London,  a9.,6aiJ>A8  22  Edward  IV.  to  be:  "That  if  a  plaint 
be  affirmed  inj/ondon,  before,  &c.,  against  any  person,  and  it  be 
retup^e^  rijiiilj  if  the  plaintiff  will  surmise  that  another  person 
witit^kf*fhe  city  is  a  debtor  to  the  defendant  in  any  sum,  he  shall 
Vl^a^e*  garnishment  against  him,  to  warn  him  to  come  in  and 
./.'•:\ '.answer  whether  he  be  indebted  in  the  manner  alleged  by  the 
other;  and  if  he  comes  and  does  not  deny  the  debt,  it  shall  be 
attached  in  his  hands,  and  after  four  defaults  recorded  on  the 
part  of  the  defendant,  such  person  shall  find  new  surety  to  the 
plaintiff  for  the  said  debt ;  and  judgment  shall  be  that  the  plain- 
tiff shall  have  judgment  against  him,  and  that  he  shall  be  quit 
against  the  other,  after  execution  sued  out  by  the  plaintiff. " 

§  2.  The  custom  thus  set  forth  was,  it  is  believed,  first  treated 
of  in  an  orderly  manner  by  Mr.  Bohun,  in  a  work  entitled 
"  Privilegia  Londini :  or  the  Rights,  Liberties,  Privileges,  Laws, 
and  Customs  of  the  City  of  London;'*  of  the  third  edition  of 
which  a  copy,  printed  in  1723,  is  before  me ;  in  which  the  author 
remarks :  "  It  may  be  here  observed,  that  altho'  the  Charters  of 
the  City  of  London  (as  they  are  here  recited  by  15  Car.  II. )  do 
begin  with  those  of  William  I.,  yet  it  must  not  be  understood  as 
if  any  of  the  city  rights,  liberties,  or  privileges  were  originally 
owing  to  the  grants  of  that  prince.  For,  't  is  evident,  the  said 
City  and  Citizens  had  and  enjoyed  most  of  the  liberties  and 
privileges  mentioned  in  the  following  charters  (besides  divers 
others  not  therein  enumerated)  by  immemorial  usage  and  custom 
long  before  the  arrival  of  William  L" 

§  8.  This  custom,  notwithstanding  its  local  and  limited  char- 
acter, was  doubtless  known  to  our  ancestors,  when  they  sought  a 
new  home  on  the  Western  continent,  and  its  essential  principle, 
brought  hither  by  them,  has,  in  varied  forms,  become  incorpo- 
rated into  the  legal  systems  of  all  our  States ;  giving  rise  to  a 
large  body  of  written  and  unwritten  law,  and  presenting  a  sub- 
ject of  much  interest  to  legislatures  and  their  constituents,  as 
well  as  to  the  legal  profession  and  their  clients.  Our  circum- 
stances as  a  nation  have  tended  peculiarly  to  give  importance  to 
a  remedy  of  this  character.  The  division  of  our  extended  domain 
into  many  different  States,  each  limitedly  sovereign  within  its 
territory,  inhabited  by  a  people  enjoying  unrestrained  privilege 
of  transit  from  place  to  place  in  each  State,  and  from  State  to 
State ;  taken  in  connection  with  the  universal  and  unexampled 
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expanBion  of  credit,  and  the  prevalent  abolishment  of  imprison- 
ment for  debt ;    would  naturally,  and  of  necessity,  lead  to  the 
establlBhixieiit,    and,   as  experience  has  demonstrated,    the  en- 
largement and  extension,  of  remedies  acting  upon  the  property 
of  debtors.      The  results  of  this  tendency,  in  the  statute  law  of 
the  aeyeral  States,  may  be  discovered  by  reference  to  their  lead- 
ing statutory  provisions,  as  found  in  the  Appendix ;  while  those 
connected  wit^  the  judicial  administration  of  the  law  appear  in 
the  succeeding  chapters  of  this  work* 

§  4.  In  its  nature  this  remedy  is  certainly  anomalous.  As  it 
exists  under  the  custom  of  London,  it  has  hardly  any  feature  of 
a  common-law  proceeding.  At  common  law  the  first  step  in  an  \ 
action,  without  which  no  other  can  be  taken,  is  to  obtain  service  : 
of  process  on  the  defendant;  under  the  custom,  this  is  not  only 
not  done,  but  it  was  declared  by  Lord  Mansfield,  that  the  very 
essence  of  the  custom  is  that  the  defendant  shall  not  have  notice. 
At  conunon  law  a  debtor's  property  can  be  reached  for  the  pay- 
ment of  his  debt,  only  under  sl  fieri  facias ;  under  the  custom,  it 
is  subjected  to  a  preliminary  attachment,  under  which  it  is  so 
held  as  to  deprive  the  owner  of  control  over  it^  until  the  plain- 
tiff^s  claim  be  secured  or  satisfied.  At  common  law  only  tangi- 
ble property  can  be  subjected  to  execution ;  under  the  custom,  a 
debt  due  to  the  defendant  is  attached,  and  appropriated  to  the 
payment  of  his  debt.  At  common  law,  after  obtaining  judg- 
ment, the  plaintiff  is  entitled  to  execution  without  any  further 
act  on  his  part ;  imder  the  custom,  he  cannot  have  execution  of 
the  garnishee's  debt,  without  giving  pledges  to  refund  to  the 
defendant  the  amount  paid  by  the  garnishee,  if  the  defendant, 
within  a  year  and  a  day,  appear  and  disprove  the  debt  for  which 
the  attachment  is  obtained. 

In  these  and  other  respects  the  proceeding  under  the  custom 
has  an  individuality  entirely  foreign  to  the  common  law.  Its 
peculiar  features  have  in  the  main  been  preserved  in  its  more 
enlarged  and  diversified  development  in  this  country.  The  most 
material  differences  as  it  exists  among  us,  are,  the  necessity  of 
notice  to  the  defendant,  either  actual  or  constructive;  the  direct 
action  of  the  attachment  on  tangible  property,  as  well  as  its  in- 
direct effect  upon  debts,  and  upon  property  in  the  garnishee's 
hands ;  the  necessity  for  the  presentation  of  special  grounds  for 
resort  to  it;  and  the  requirement  of  a  cautionary  bond,  to  be 
executed  by  the  plaintiff  and  sureties,  to  indemnify  the  defend- 
ant against  damage  resulting  from  the  attachment     Still  the 
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remedy  is,  with  us,  regarded  and  treated  as  hU  generis^  and  is 
practically  much  favored  in  legislation,  though  frequently  spoken 
of  by  courts  as  not  entitled  to  peculiar  favor  at  their  hands. 

§  4  a.  Nothing  more  distinctly  characterizes  the  whole  system 
of  remedy  by  attachment,  than  that  it  is  —  except  in  some  States 
where  it  is  authorized  in  chancery  > — a  special  remedy  at  lawj 
belonging  exclusively  to  a  court  of  law,  and  to  be  resorted  to 
and  pursued  in  conformity  with  the  terms  of  the  law  conferring 
it ;  and  that  where,  from  a  conflict  of  jurisdiction,  or  from  other 
cause,  the  remedy  by  attachment  is  not  full  and  complete,  a 
court  of  equity  has  no  power  to  pass  any  order  to  aid  or  per- 
fect it^ 

§  5.    Under  the  custom,  and  likewise  in  this  country,  attach- 
ment is  in  the  nature  of,  but  not  strictly,  a  proceeding  in  rem  ; 
since  that  only  is  a  proceeding  in  rem  in  which  the  process  is  to 
be  served  on  the  thing  itself,   and  the  mere  possession  of  the 
thing  itself,  by  the  service  of  the  process  and  making  proclama- 
tion, authorizes  the  court  to  decide  upon  it  without  notice  to 
any  individual  whatever.^    The  original  object  of  the  London 
proceeding  was  by  attachment  of  the  defendant's  property  instead 
;  of  his  body,  to  compel  his  appearance  by  sufficient  sureties  to  an- 
,  swer  the  plaintiff's  demand.'    The  practice  of  summoning  him 
at  the  commencement  of  the  proceeding,  if  it  ever  prevailed,  was, 
in  all  probability,  found  to  interfere  with  the  advantage  intended 
to  be  given  by  tiie  attachment,  and  was,  therefore,  discontinued ; 
but  though  the  defendant  is  in  fact  never  summoned,  still  the 
record  of  the  proceedings  in  the  Mayor's  court  must  contain  the 
!  return  of  mAi7,  or  it  will  be  erroneous  and  void.*    All  the  notice, 
therefore,  which  the  defendant  there  has  of  the  proceeding,  is 
,  derived  through  the  attachment  of  his  property ;  and  herein  is 
j  the  leading  difference  between  the  London  proceeding  and  ours. 
;  With  us,  the  writ  of  attachment  is  always  accompanied  or  pre- 
ceded by  a  summons,  which,   if  practicable,   is  served  on  the 
defendant;  if  not,  he  is  notified  by  publication  of  the  attachment 
of  his  property.     If  the  summons  be  served  and  property  be  at- 

1  McPhereon  v.   Snowden,   19    Mary-         *  Mankin   v.    Chandler,    2    Brocken- 

land,  197 ;  Lackland  v.  Garesch^  56  Mis*  brangh,  125 ;  Megee  v.  Beinie,  89  Penn. 

aouri,  267  ;  Godding  v.  Pierce,  ]  8  Rhode  State,  50 ;  Bray  v,  McClnry,  55  Miasouii, 

Idand,  582  ;  Phillips  v.  Ash,  68  Alabama,  128. 

414;  Henderson  v.  Ala.  G.  L.  I.  Co.,  72         *  Ashley  on  Attachment,  11. 
Ibid.  82  ;  Bachman  v.  Lewis,  27  MlBsouii         *  Locke  on  Foreign  Attachment,  12. 
Appeal,  81. 
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tached,  the  latter,  unless  special  bail  be  given,  is  held  for  the  ^ 
payment  of  such  judgment  as  the  plaintiff  maj  recover,  and  that 
judgment   is    in  personam,   authorizing  execution  against   any 
property  of   the  defendant,   whether  attached  or  not     If  the 
summons  be  served,  but  no  property  attached,  the  suit  proceeds 
as  any  other  in  which  the  defendant  has  been  summoned,  unaf- 
fected by  its  connection  with  a  fruitless  attachment     If  property 
is  attached,  but  there  be  no  service  on  the  defendant,  and  he 
do  not  appear,  publication  is  made,  which  brings  the  defendant 
before  the  court  for  all  purposes,  except  the  rendition  of  a  per- 
sonal judgment  against  him;^  and  the  cause  proceeds  to  final 
judgment,  but  affects  only  what  is  attached ; '  and  the  judgment 
will  not  authorize  an  execution  against  any  other  property,  nor 
can  it  be  the  foundation  of  an  action  against  the  defendant;  ^  nor 


^  King  V.  Yaaoe,  46  Indiana,  246. 

*  Kilbom  V.  Woodworth,  6  Johnson, 
S7 ;  Unooln  v.  Tower,  2  McLean,  478 ; 
Wettenrelt  v.  Lewis,  Ibid.  511 ;  Phelps  v, 
Uolker,  1  Dallas,  961 ;  Chamberlain  v. 
Fans,  1  Missouri,  517  ;  Massey  v.  Scott, 
49  Ibid.  278 ;  Downer  v.  Shaw,  2  Foster, 
277  ;  Maxwell  v.  Stewart,  22  Wallace,  77  ; 
Miller  v.  Dnngan,  86  New  Jersey  Law,  21  ; 
Coleman's  Appeal,  75  Penn.  State,  441 ; 
Fitaimmons  0.  Marks,  M  Barboor,  888 ; 
Force  v.  Gower,  23  Howard  Pract  294 ; 
aymore  v.  Williams,  77  Illinois,  618. 

"  In  Cooper  v.  Reynolds,  10  Wallace, 
SOS,  the  Supreme  Conrt  of  the  United 
States  said :  *'  If  the  defendant  appears, 
the  eaoae  becomes  mainly  a  stdt  in  per- 
smom,  with  the  added  incident,  that  the 
property  attached  remains  liable,  under 
the  control  of  the  court,  to  answer  any 
demand  which  may  be  established  against 
the  defendant  by  the  final  judgment  of 
the  court  Bat  if  there  is  no  appearance 
of  the  defendant,  and  no  service  of  process 
OB  him,  the  case  becomes,  in  its  essential 
nature,  a  proceeding  in  rem,  the  only  effect 
of  which  is  to  snlg'ect  the  property  at- 
tached to  the  payment  of  the  demand 
which  the  court  may  find  to  be  due  to  the 
plaintiff. 

**  That  such  is  the  nature  of  this  pro- 
ceeding in  this  latter  class  of  cases,  is 
dearly  evinced  by  two  well-established 
propositions :  First,  the  judgment  of  the 
court,  though  in  form  a  personal  judg- 
ment against  the  defendant,  has  no  effect 


beyond  the  property  attached  in  that  suit.  \ 
No  general  execution  can  be  issued  for  any  ' 
balance  unpaid  after  the  property  is  ex-  . 
hausted.  No  suit  can  be  maintained  on 
such  a  judgment  in  the  same  court  or  any 
other,  nor  can  it  be  used  in  eyidence  in 
any  other  proceeding  not  affecting  the  at-  . 
tached  property,  nor  could  the  costs  in 
that  proceeding  be  collected  of  defendant  ' 
out  of  any  other  property  than  that  at- 
tached in  the  suit.  Second,  the  court,  in  , 
such  a  suit,  cannot  proceed  unless  the  offi- 
cer finds  some  property  of  defendant  on 
which  to  levy  the  writ  of  attachment.  A  . 
return  that  none  can  be  found,  is  the  end 
of  the  case,  and  depriTes  the  conrt  of  fur- 
ther jurisdiction,  though  the  publication 
may  hare  been  duly  made  and  proyen  in 
court."  See  Westeryelt  v.  Lewis,  2  Mc- 
Lean, 511 ;  Thompson  v.  Emmert,  4  Ibid. 
96  ;  Chamberlain  V.  Faris,  1  Missouri,  517 ; 
Ckrk  p.  Holliday,  9  Ibid.  711 ;  Steel  v. 
Smith,  7  Watts  &  Sergeant,  447 ;  Eilbum 
V.  Woodworth,  5  Johnson,  87  ;  Robinson 
V.  Ward,  8  Ibid.  86  ;  Pawling  v.  Bird,  18 
Ibid.  192 ;  Phelps  v.  Baker,  60  Barbour, 
107 ;  White  v,  Floyd,  Speers  Eq.  851 ; 
Manchester  v  McEee,  9  Illinois  (4  Gil- 
man),  511 ;  Miller  v,  Dungan,  86  New 
Jersey  Law,  21 ;  Fitzsimmons  v.  Marks, 
M  Barbour,  888 ;  Oakley  v,  Asplnwall,  4 
Comstock,  514 ;  Boswell  v,  Otis,  9  How- 
ard Sup.  Ct  886  ;  D'Arcy  v.  Ketchum,  11 
Ibid.  165  ;  Webster  v.  Reid,  Ibid.  487 ; 
Erwin  v.  Heath,  49  Mississippi,  795; 
Bliss  V.  Heasty,  61  Illinois,  838 ;  Earth- 
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I  can  the  plaintiff  take  judgment  for  a  greater  amount  than  that 
I  for  which  the  attachment  issued,^  nor  for  any  other  cause  of 
i'  action  than  that  stated  in  the  publication.^    If  there  be  neither 
:   service  upon  the  defendant  nor  attachment  of  his  property,  there 
is  nothing  for  the  jurisdiction  to  rest  upon,  and  any  proceedings 
■  taken  in  the  cause  are  coram  nanjudice  and  void;^  even  though 
the  statute  law  of  the  State  expressly  authorize  a  judgment  to 
be  rendered  against  a  defendant  under  such   circumstances.^ 
Another  essential  difference  between  the  two  proceedings  is,  that 
while  under  the  custom  the  defendant  cannot  appear  and  defend 
the  action  without  entering  special  bail,   such  is  not  the  case 
with  us.     Here  it  is  optional  with  him  to  give  security  for  the 
payment  of  the  debt  or  not ;  but  in  either  event  he  is  generally 
allowed  to  appear  and  defend.     If  he  give  the  security,  the  same 
result  follows  as  under  the  custom,  —  the  dissolution  of  the  at- 
tachment, the  release  of  the  attached  property,  and  the  discharge 
of  the  garnishee;'  if  not,   the  property  is  the  security,    and 
remains  in  custody. 


§  6.  Under  the  custom,  the  only  preliminary  affidavit  to  be 
made  by  the  plaintiff,  in  order  to  his  obtaining  the  attachment, 
is,  that  the  defendant  is  indebted  to  him  in  a  specified  sum.  In 
this  country,  he  is  generally  required  to  swear  as  well  to  the 
defendant's  indebtedness  or  liability  as  to  some  certain  fact 
designated  by  statute  as  a  ground  for  obtaining  the  writ  Wher- 
ever this  is  requisite,  it  is  the  foundation  of  the  exercise  of  juris- 
diction through  this  process,  and  without  it  no  legal  step  can 
be  taken.  The  facts  necessary  to  be  sworn  to  are  of  great  variety, 
and  embrace  many  different  phases  of  the  same  general  allega- 
tions ;  having  relation  mainly  to  the  residence  of  the  defendant, 
and  to  proceedings  on  his  part  to  avoid  the  service  of  process,  or 
to  dispose  of  his  property  adversely  to  his  obligations  to  his 
creditors,  and  giving  rise  to  a  great  variety  of  questions  of  gen- 


man  V,  Jones,  2  Yei^r,  484  ;  Moore  v. 
Gennett,  2  Tennessee  Ch'y,  875 ;  Wilson 
V,  Spring,  88  Arkansas,  181. 

1  Post,  §  449  a. 

^  Janney  v,  Spedden,  88  Missonri,  896. 

*  Post,  §  449 ;  Eaton  «.  Badger,  88 
New  Hamp.  228  ;  Carleton  v.  Washington 
Ins.  Co.,  85  Ibid.  162  ;  Hopkirk  v.  Bridges, 
4  Hening  &  Munford,  418 ;  Miller  v. 
Sharp,  8  Randolph,  41  ;  Austin  v.  Bod- 
ley,  4  Monroe,  484;  Mande  v.  Rodes,  4 
Dana,  144;  Hunt  r.  Johnson,  Freeman, 
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282 ;  Johnson  v.  Johnson,  26  Indiana,  441 ; 
Ward  9.  McEenzie,  88  Texas,  297  ;  Jndah 
V.  Stephenson,  10  Iowa,  498  ;  Morris  v.  U. 
P.  R.  Co.,  66  Ibid.  186;  Phelps  v.  Baker, 
60  Barbonr,  107  ;  Cochran  v.  Fitch,  1 
SandfordCh'y,  142  ;  Clymorev.  Williams, 
77  Illinois,  618  ;  Borders  v.  Marphy,  78 
Ibid.  81. 

*  Pennoyer  v.  Neff,  96  United  States, 
714. 

*  See  Chap.  XIII. 
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era!  law  and  legal  practice.  And,  as  experience  has  prompted, 
the  grounds  of  attachment  have  been  multiplied,  mitil,  in  some 
States,  there  would  hardly  seem  to  be  much  more  needed  in  this 
respect,  unless,  as  in  New  England,  preliminary  attachment 
should  be  a  matter  of  right  in  every  action  ex  contractu.  At  the 
same  time  the  scope  of  the  remedy,  as  to  the  causes  of  action  for 
which  it  will  lie,  has  been  extended,  and  liberal  provision  has 
been  made  in  a  number  of  the  States,  for  proceeding  upon  de- 
mands not  due  in  cases  where  a  postponement  of  remedy  until 
their  maturity  would  endanger  their  collection. 

§  7.  The  tendency  is  not  only  to  widen  the  sphere,  but  to  en- 
lai^  the  operation  of  the  remedy,  by  subjecting  to  attachment 
interests  in,  and  descriptions  of,  property  not  heretofore  subject 
to  execution  at  common  law.  Under  the  custom,  as  before  re- 
marked, the  attachment  reaches  only  the  garnishee's  debt  to  the 
defendant;  while  universally,  with  us,  it  acts  also,  by  direct 
levy,  on  the  defendant's  tangible  property,  real  and  personal. 
With  us,  too,  generally,  equitable  interests  in  real  estate  may  be 
attached ;  and  recent  legislation  in  several  States  authorizes  the 
attachment,  both  directly  and  by  garnishment,  of  cho%e9  in  action^ 
and  the  seizure  of  books  of  accounts,  and  the  subjection  of  ac- 
counts and  evidences  of  debt,  by  collection  through  a  receiver, 
or  other  agent  of  the  court,  to  the  payment  of  the  defendant's 
debt  At  the  same  time  there  is  a  more  extended  disposition 
manifested  to  give  to  garnishment  —  what  it  has  under  the  cus- 
tom —  a  prospective  operation  upon  effects  coming  into  the  gar- 
nishee's hands  between  the  time  of  service  on  him  and  the  time 
of  filing  his  answer. 

§  8.  The  natural  result  of  the  matters  thus  briefly  noticed  is 
to  give  this  remedy  a  high  practical  importance,  and  to  lead  to  a 
voluminous  mass  of  judicial  decisions,  extending  over  a  wider 
surface,  and  bringing  into  view  a  greater  variety  of  legal  doc- 
trines, than  would  be  conjectured  by  those  who  have  not  exam- 
ined the  subject.  In  relation  to  it  there  can,  in  the  nature  of 
our  institutions,  be  no  uniform  system  of  statute  law ;  but  not- 
withstanding the  inevitable  diversity  in  this  particular,  there  is 
a  general  unity  of  aim  and  result;  so  that  principles  and  rules 
of  identical  import  may  be  —  and  in  numberless  instances  are 
—  judicially  established,  imder  statutes  widely  differing  in  de- 
tails. Indeed,  it  may  be  questioned  whether  there  is  any  other 
subject  of  equal  extent,  in  the  administration  of  the  law,  depend- 
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ing  BO  entirely  upon,  and  so  exclusively  regulated  by,  statutory 
provisions,  that  would  exhibit  less  diversity  of  judicial  declBion 
than  is  connected  with  this. 

With  these  general  remarks  we  proceed  to  the  practical  con- 
sideration of  the  subject. 
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CHAPTER  IL 


FOB  WHAT   CAUSE  OF  ACTION  AN  ATTACHMENT  MAY  ISSUE. 


§  9.  By  the  custom  of  London  all  attachments  are  groimded 
on  actions  of  debt^  And  the  debt  must  be  of  such  a  nature 
as  will  sustain  an  action  at  law.  Equitable  debts,  therefore,  are 
not  sufficient  to  ground  an  attachment  upon ;  such,  for  instance, 
is  a  legacy,  which  is  recoyerable  only  in  the  spiritual  court  or  m 
a  court  of  equity.  Dividends  due  to  a  creditor  from  the  as- 
signees under  a  commission  of  bankruptcy,  are  also  in  the  same 
predicament,  as  is  all  trust  property,  for  the  creditor  cannot  sue 
for  these  at  law,  but  must  either  petition  the  chancellor,  or  file  a 
bill  in  equity  to  recoyer  them.  The  debt  also  must  be  due,  or 
it  cannot  sustain  an  attachment.  Thus  no  attachment  can  be 
made  upon  a  bond,  bill,  or  note,  the  day  of  payment  whereof  is 
not  yet  come,  nor  fox  a  book  debt  for  payment  of  which  time  has 
been  given,  imtil  such  time  be  elapsed.^ 

§  10.  In  this  country,  except  in  New  England,  resort  to  this 
process  was  formerly  almost  exclusively  restricted  to  creditors ; 
but  now,  as  an  examination  of  the  Appendix  will  show,  the 
range  of  cases  in  which  it  may  be  used  is  greatly  enlarged  over 
almost  the  entire  country.  Nevertheless,  in  the  absence  of  statu- 
tory provision  allowing  attachments  to  issue  in  actions  founded 
on  tartj  it  has  been  uniformly  held,  that  in  such  actions  it  will 
not  lie.  Thus,  it  cannot  issue  in  an  action  of  trover,^  or  tres- 
pass;^ nor  for  a  malicious  prosecution;^  nor  for  assault  and  bat- 
tery ;•  nor  to  recover  the  amount  of  expenses  incurred  for  medical 
and  surgical  services,  and  loss  of  time  during  confinement,  re- 


1  PriTilQgia  Londini,  264.  • 

*  Ashley  on  Attachment,  21,  22.  In 
Nev  York  it  was  held,  that  the  remedy  by 
■ttaichment  could  not  be  reeorted  to  in 
equitable  actiotna.  Ebner  v,  Bradford,  8 
Abbott  Pract.  v.  s.  248. 

*  KaiahaU  «.  White,  8  Porter,  hfl ; 
HyiMon    V,    Taylor,    8   Arkansas,    652; 

9.  lAmb^  Biayton,  284. 


*  Ferris  v,  Ferris,  25  Vermont,  100 ; 
Tabor  v.  Big  P.  C.  8.  M.  Co.,  14  Federal 
Reporter,  636. 

»  Stanly  «.  Ogden,  2  Root,  259 ;  Hyn- 
son  V,  Taylor,  8  Arkansas,  552 ;  Tarbell 
».  Bradley,  27  Vermont,  586. 

«  Minga  v.  Zollicoffer,  1  Iredell  (Law), 
278  ;  Thompson  p.  Carper,  11  Humphreys, 
542. 
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suiting  from  a  wound  inflicted  by  the  defendant ;  ^  nor  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff  in  consequence 
of  a  wrongful  sale  of  his  property  under  execution ;  ^  nor  for  dam- 
ages caused  by  a  collision  between  two  steamboats;*  nor  for 
damages  sustained  by  a  steamboat  running  into  and  destroying  a 
house  ;^  nor  to  recover  from  common  carriers  damages  for  the 
loss  of  a  trunk,  where  the  declaration  is  in  tort  and  not  in  con- 
tract;* nor  for  money  stolen  by  the  defendant;^  nor  for  breach 
of  marriage  promise ;  ^  nor  for  damages  for  the  alleged  wrongful 
and  fraudulent  act  of  the  defendant,  in  breaking  open  a  letter 
intrusted  to  his  care ;  ^  nor  for  alleged  fraud  committed  by  the 
defendant  in  the  sale  of  personal  property  ;•  nor  to  recover  a  loss 
of  profits  resulting  from  the  defendant's  not  selling  and  invest- 
ing in  a  return  cargo,  a  quantity  of  flour  shipped  to  him ;  ^^  nor 
for  the  recovery  of  specific  property ;  ^^  nor  for  the  destruction  by 
fire  of  plaintiff's  property,  caused  by  the  defendant's  carelessly 
and  negligently  setting  fire  to  neighboring  prairie  grass ;  ^  nor 
for  the  recovery  of  the  statutory  forfeiture  for  taking  usurious 
interest;^  nor  for  slander,  under  a  statute  authorizing  an  attach- 
ment for  torts,  trespasses,  or  injuries  actually  done  to  property, 
real  or  personal.  ^^  In  all  such  cases,  though  the  plaintiff,  in 
his  aflidavit  for  obtaining  the  attachment,  allege  a  cause  of  ac- 
tion founded  on  contract,  yet  if  it  should  appear,  either  from  the 
declaration  or  the  evidence,  that  the  true  cause  of  action  is  not 
of  that  character,  it  is  the  duty  of  the  court  to  dismiss  the 
suit.^ 


^  Prewitt  V.  Cannichael,  2  Louisiana 
AduusI,  943. 

s  Greiner  v.  Prendeigast,  8  Louisiana 
Annual,  876. 

'  Swagar  v,  Rerce,  8  Louisiana  An- 
nual, 485  ;  Giiswold  v.  Sharpe,  2  Califor- 
nia, 17. 

*  Holmes  v.  Barclay,  4  Louisiana  An- 
nual, 68 ;  McDonald  v.  Forsyth,  18  Mis- 
souri, 649.  See  Irish  v.  Wright,  12  Rob- 
inson (La.),  663;  Hill  v,  Chatfield,  4 
Louisiana  Annual,  662. 

*  Porter  v,  Hildebrand,  14  Penn.  State, 
129.  See  Strock  v.  Little,  45  Ibid.  416 ; 
Coleman's  Appeal,  75  Ibid.  441. 

*  Piscataqua  Bank  v.  Tumley,  1  Miles, 
812. 

7  Maxwell  v.  McBrayer,  Phillips,  627. 
>  Barer  v.  Webster,  8  Iowa,  602. 

*  Fellows  0.  Brown,  88  Mississippi,  541. 
10  Warwick  v.  Chase,  28  Maryland,  164. 


^  Hanna  v.  Loring,  11  Martin,  276. 

u  Handy  v.  Brong,  4  Nebraska,  60. 

^  Reed  v.  Beach,  2  Pinney,  26. 

1*  Saigeant  v.  Helmbold,  Harper,  219  ; 
Baune  v.  Thomassin,  6  Martin,.  N.  B.  668. 

^  Elliott  V.  Jackson,  8  Wisconsin,  649. 
The  restriction  of  the  remedy  by  attach- 
ment to  creditors  is  of  course  dependent 
on  the  terms  of  the  governing  statute  ; 
which  may  be,  and  in  some  States  are, 
apparently  sufficiently  comprehenslye  to 
authorize  an  attachment  in  .an  action 
founded  on-  tort  For  instance,  in  New 
York,  under  its  Code  of  Procedure,  allow- 
ing an  attachment  "in  an  action  for  th4 
recovery  of  money,*^  the  question  arose 
whether  those  words  authorized  an  at- 
tachment in  an  action  for  a  wrong ;  and, 
as  is  the  case  in  regard  to  many  subjects 
which  have  come  before  the  courts  of  that 
State,  we  find  reported  decisiona  on  both 


CHAP,  n."]  CAUSE  OP  ACTION.  §  12 

1 11.    Before  proceeding  to  the  main  subject  of  inquiry,  it  may 
\)e  remarked,  that,  in  the  absence  of  any  statutory  provision  to 
the  contrary,  non-residents  as  well  as  residents  may  avail  them- 
selves  of  tbe  proceeding  by  attachment.^    And  where  the  remedy 
is  allowed  only  to  residents,  and  the  non-residence  of  the  plain- 
tiff does  not  appear  on  the  face  of  the  proceedings,  the  defendant 
can  avAil  himself  of  it  only  by  a  plea  in  abatement^ 

§  12.  Who  may  be  regarded  as  a  creditor^  may  be  often  a  de- 
batable question.  Is.  creditor  is  defined  by  a  recent  writer  to  be 
one  who  has  a  right  to  require  of  another  the  fulfilment  of  a 
contract  or  obligation.*  Another  writer  considers  a  creditor  to 
be  one  who  gives  or  has  given  credit  to  another ;  one  who  trusts 
another ;  one  to  whom  a  debt  is  due :  in  a  larger  sense,  one  to 
whom  any  obligation  is  due.^  Webster  defines  the  word  thus: 
^A  person  to  whom  a  sum  of  money  or  other  thing  is  due,  by 
obligation,  promise,  or  in  law. "  In  the  Civil  Law,  he  is  said 
to  be  a  debtor,  who  owes  reparation  or  damages  for  the  non- 
performance of  his  contract ;  ^  and  of  necessity  he  is  a  creditor 

julsf,  with,  as  yet,  no  final  adjudication  farther  amended  so  as  to  authorize  the  rein- 
by  the  court  of  last  resort.  In  1850,  in  edy  "in  an  action  arising  on  contract  for 
Hemstien  v.  Matthewson,  5  Howard  the  recovery  of  money  only ; "  which  leaves 
Pract  196,  in  the  Supreme  Court,  Ei>-  no  room  for  using  it  in  actions  founded  on 
ifONDS,  J.  decided  that  the  Code  allowed  tort.  In  Ohio,  an  attachment  may  issue 
an  attachment  against  a  non-resident  "in  a  civil  action  for  the  recovery  of 
defendant  in  every  action,  whether  for  a  money,"  when  the  defendant  has  "  fraudu- 
wrong  or  on  contract.  In  1859,  in  Oor-  lently  or  criminally  contracted  the  debt 
don  V.  Gaffey,  11  Abbott  Pract.  1,  HooB-  or  incurred  the  obligation  for  which  suit 
Boox,  J.  held  that  an  attachment  did  not  is  about  to  be  or  has  been  brought ; "  and 
Ue  in  an  action  for  setting  fire  to  the  bam  it  was  there  held,  that  the  term  "  obliga- 
of  the  plaintiff,  whereby  the  same,  with  all  tion"  there  is  equivalent  to  liaJbility,  and 
its  contents,  was  consumed.  In  1860,  in  that  an  attachment  would  lie  in  an  action 
Floyd  V.  Blake,  11  Abbott  Pract  S49,  for  damages  for  an  assault  and  battery. 
James,  J.  sustained  an  attachment  in  an  Sturdevant  v.  Tuttle,  22  Ohio  State,  111  ; 
action  for  assault  and  battery.  In  1865,  Creasser  v.  Young,  81  Ibid.  57. 
in  Shaffer  v.  Mason,  29  Howard  Pract.  i  Woodley  v.  Shirley,  Minor,  24 ;  Ty- 
55,  18  Abbott  Pract.  455,  Inobaham,  son  v.  Lansing,  10  Louisiana,  444  ;  Posey 
Sutherland,  and  Clarke,  JJ.  decided  v,  Buckner,  8  Missouri,  418 ;  Graham  v. 
that  an  attachment  would  not  lie  in  an  Bradbury,  7  Ibid.  281 ;  McClerkin  o.  Sut- 
action  of  trespass  de  bonis  cuportaiia.  In  ton,  29  Indiana,  407  ;  Mitchell  v.  Shook, 
1866,  the  Supreme  Court,  at  General  72  Illinois,  492 ;  Givens  v.  Merchants* 
Tenn,  held,  that  an  attachment  would  not  Nat.  B'k,  85  Ibid.  442  ;  Gray  v.  Briscoe, 
lie  in  an  action  founded  on  tort  Sad-  6  Bush,  687  ;  Ward  v.  McEenzie,  33 
dlesveoe  r.  Arms,  82  Howard  Pract.  280.  Texas,  297. 

This  decision  was  given  after  the  Code  of  '  Calhoun  v.  Cozzens,  8  Alabama,  21. 

Kew  York  had  been  amended  so  as  to  au-  *  1  Bouvier's  Law  Dictionary,  383. 

thorize  an  attachment  "in  an  action  for  *  1  BurrelFs  Law  Dictionary,  301. 

the  recovery  of  tht  money."    Since  this  *  Hunt  v.   Norris,  4  Martin,  517;   1 

dednon  was  rendered,  the  Code  has  been  Pothier  on  Obligations,  159. 
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who  has  the  right  to  claim  such  reparation  or  damages.  The 
word  is  certainly  susceptible  of  latitudinous  construction,  and 
it  is  not  perhaps  as  important  here  to  arrive  at  its  general  mean- 
ing, as  to  ascertain  the  views  of  it,  and  of  what  constitutes  an 
indebtedness,  which  have  received  judicial  sanction,  in  connec* 
tion  with  the  resort  to  attachment 

§  13.  In  New  York,  where  the  plaintiff  was  required  to  swear 
that  the  defendant  is  indebted  to  him,  the  court  said  it  did  not 
follow  that  the  demand  is  to  be  so  certain  as  to  fall  within  the 
technical  definition  of  a  debt,  or  as  to  be  susceptible  of  liquida- 
tion without  the  intervention  of  a  jury.  Being  indebted  is 
synonymous  with  amng  ;  it  is  sufficient,  therefore,  if  the  demand 
arise  on  contract.  It  was  therefore  held  that  an  attachment 
would  lie  in  an  action  founded  on  a  bill  of  lading,  whether  the 
goods  shipped  were  not  delivered,  or  were  delivered  in  a  damaged 
condition.^ 

§  13  a.  In  Connecticut,  where  the  remedy  is  confined  to  "  cred- 
itors," it  was  held,  that  it  was  available  for  the  recovery  of  a 
claim  for  unliquidated  damages  for  the  negligence  of  the  defend- 
ants in  towing  a  raft  of  logs  from  New  York  to  New  Haven, 
through  Long  Island  Sound,  which  the  defendants  had  agreed  to 
tow  safely ;  whereby  the  raft  was  broken  up  and  the  logs  scat- 
tered, and  a  large  part  lost,  or  recovered  at  a  great  expense.* 

§  14.  In  Pennsylvania,  under  a  statute  which,  by  a  strict  and 
literal  construction,  confined  the  writ  of  attachment  to  cases  of 
debt,  the  following  case  arose.  The  defendant  bound  himself  to 
deliver  to  the  plaintiff  teas  of  a  certain  quality,  and  suited  to  a 
particular  market ;  and  on  failure  to  do  so,  to  pay  the  difference 
between  teas  of  such  quality  and  such  as  should  be  delivered. 
Teas  agreeably  to  contract  were  not  delivered;  and  the  plaintiff 
commenced  suit  by  attachment,  swearing  that  the  difference 
amounted  to  $4,500.  It  was  held,  that  this  was  a  debt  within 
the  meaning  of  the  statute,  for  which  an  attachment  would  lie. 
"It  is  not  every  claim,"  said  the  court,  "that,  upon  a  fair  con- 
struction of  this  law,  or  even  in  common  parlance,  can  be  de- 
nominated a  debt  For,  in  the  first  place,  the  demand  must  arise 
out  of  a  contract,  without  which  no  debt  can  be  created ;  and  the 
measure  of  the  damages  must  be  such  as  the  plaintiff  can  aver 

^  Lenox  v,  Rowland,  8  CaineB,  828;  In  *  New  Haven  Saw-Mill  Co.  v.  Fowler, 
re  Marty,  3  Barbour,  229.  28  Ckum.  108. 
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to  \)e  due;  without  which  special  bail  cannot  regularly  be  de- 
manded." ^  II,  upon  the  facts  sworn  to,  a  contract  does  not 
appear,  or  cannot  be  necessarilj  implied,  an  attachment  will 
not  lie.* 

§  15.  In  Maryland,  under  a  statute  requiring  the  plaintiff  to 
make  oath  that  the  defendant  is  bona  fide  indebted  to  him,  it  was 
held,  that  the  term  ^'  indebted  "  was  not  to  be  construed  in  a 
technical  or  strict  legal  sense ;  but  that  where  the  contract  sued 
upon  furnished  a  standard  by  which  the  amount  due  could  be  so 
clearly  ascertained  as  to  enable  the  plaintiff  to  aver  it  in  his 
affidavit,  or  the  jury,  by  their  verdict,  to  find  it,  an  attachment 
might  issue.  ^ 

§  16.  In  Virginia,  A.  deposited  with  B.,  on  storage,  a  quan- 
tity of  flour,  to  be  redelivered  on  demand.  B.  's  warehouse  took 
fire,  and,  with  the  flour,  was  consumed.  A.  sued  by  attachment 
in  chancery,  to  recover  the  value  of  the  flour.  It  was  objected 
that  the  court  had  no  jurisdiction,  because  the  claim  was  not  a 
debt;  but  the  Court  of  Appeals  overruled  the  objection  and 
sustained  the  proceeding.^ 

§  17.  In  Alabama,  where  the  statute  used  the  words  ^^  debt  or 
demand,"  and  required  the  plaintiff  'Ho  swear  to  the  amount  of 
the  sum  due,"  it  was  held,  that  an  action  might  be  commenced 
by  attachment,  to  recover  for  a  breach  of  warranty  of  the  sound- 
ness of  a  slave ;  the  damage  for  the  breach  of  warranty  being  the 
value  of  the  slave  at  the  time  of  the  warranty,  and  a  sum  capable 
of  ascertainment,  and  of  which  the  plaintiff  might  make  aflida- 
vit;  and  the  cause  of  action  arising  out  of  contract,  and  the 
measure  of  the  damages  being  ascertained  by  the  law  of  the  con- 
tract.* In  the  same  State,  under  another  provision,  authorizing 
one  non-resident  to  sue  another  non-resident  by  attachment, 
where  the  defendant  is  indebted  to  the  plaintiff,  either  by  judg- 
ment, note,  or  otherwise,  it  was  held,  that  those  terms  did  not 
extend  beyond  causes  of  action  for  which  either  debt  or  indebU 
tatus  €iS9ump9it  would  lie.^ 

1  Fisher  v.  CoiueqiiA,  2  Waahington,         *  Wilaon  v.  Wilson,  8  Gill,  192.    See 

C.  0.  382.    See  Bedwood  v,  Conseqoa,  Warwick  v.  Chaae,   23  Maryland,    164; 

2  Browne,  62 ;  Carland  v.  Cunningham,  Donn  v.  Mackey,  80  California,  104. 
37  Penn.   Stete,  228 ;   Baach  v.  Good,         ^  Peter  v.  Butler,  1  Leigh,  285.     . 
1  Legal  Chronicle  B.  51.  *  Weaver  v.  Poryear,  11  Alabama,  941. 

*  Jaeoby  v.  Gogell,  6  Seigeant  k  Bawle,         *  Hazard  v.  Jordan,  12  Alabama,  180. 
460;  Boyer  v.  Ballard,  102  Penn.  State, 


655. 
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§  18.  In  Mississippi,  where  the  "  creditor  "  was  required  "  to 
make  oath  to  the  amount  of  his  debt  or  demand,''  it  was  held 
that  an  attachment  would  lie  to  recover  damages  for  a  breach  of 
covenant.* 

§  19.  In  Louisiana,  under  a  statute  which  authorized  an  at- 
tachment to  issue  '^  whenever  a  petition  shall  be  presented  for  the 
recovery  of  a  debt,"  an  action  was  brought  by  attachment  to  re- 
cover the  value  of  certain  goods  shipped  on  a  steamboat,  and  not 
delivered  according  to  the  terms  of  the  bill  of  lading ;  and  the 
case  was  considered  to  be  within  the  statute ;  the  court  holding 
that  any  obligation  arising  from  contract,  express  or  implied, 
either  for  the  payment  of  money  or  the  delivery  of  goods,  creates 
a  debt  on  the  part  of  the  obligor,  for  which  an  attachment  may 
issue,  whenever  the  amount  may  be  fairly  ascertained  by  the 
oath  of  the  obligee.* 

In  the  same  State,  an  attachment  was  sustained  in  an  action 
by  the  purchaser  against  the  vendor  of  a  slave,  alleged  to  have 
absconded  from  tlie  plainti£F,  and  to  have  returned  to  the  vendor, 
who  harbored  him  and  refused  to  give  him  up,  to  recover  the 
value  of  the  slave,  and  of  his  services  during  his  detention,  and 
damages  for  expenses  incurred  in  demanding  him,  and  for  coun< 
sel  fees ;  the  court  holding  that  the  retention  of  the  slave  was  a 
violation  of  the  contract  of  sale,  and  that  the  responsibility 
thereby  incurred  was  not  diminished  by  an  outrage,  perhaps  a 
crime,  being  superadded  to  it^  The  law  under  which  the  writ 
was  sued  out  in  this  case  was  Art.  242  of  the  Louisiana  Code  of 
Practice,  in  these  words:  "The  property  of  a  debtor  may  be 
attached  in  the  hands  of  third  persons  by  his  creditors,  in  order 
to  secure  the  payment  of  a  debt,  whatever  may  be  its  nature, 
whether  the  amount  be  liquidated  or  not,  provided  the  term  of 
payment  have  arrived,  and  the  creditor  who  prays  the  attach- 
ment state  expressly  and  positively  the  amount  which  he 
claims;"  and  Art.  243  requires  the  creditor  to  "declare  under 
oath  the  amount  of  the  sum  due  him. "  Under  this  law  an  at- 
tachment was  sustained  in  favor  of  the  owner  of  a  ship,  against 
the  owner  of  a  dock,  for  failure  to  fulfil  a  contract  by  the  latter 
for  the  services  of  his  dock  for  the  use  of  the  plaintiff's  ship.* 
In  the  same  State  it  was  held,  that  an  attachment  might  be  sued 

1  Woolfolk  V,  Cage,  Walker,  800.  *  Hyde  v.  Higgins,  15  Looisiana  An- 

^  Hunt  V,  Norris,  4  Martin,  517.  nnal,  1. 

*  Crane  v.  Lewis,  4  Louisiana  Annual, 
820. 
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out,  to  recover  the  value  of  books  delivered  to  the  defendant  to 
be  bomid^  and  which  he  failed  to  return.  ^  And  again,  under  a 
statute  authorizing  an  attachment  ^  in  every  case  where  the  debt, 
damages,  or  demand  is  ascertained  and  specified,"  it  was  decided 
that  attachment  would  lie  to  recover  damages  sustained  by  the 
malfeasance  of  one  in  the  employ  of  the  plaintiff,  whose  good 
conduct  the  defendant  had  guaranteed.^ 

§  20.  In  Arkansas,  where  an  attachment  was  allowed  when 
any  person  "  is  indebted, "  it  was  held  that  the  term  "  indebted  " 
is  synonymous  with  owing j  and  that  attachment  might  be  main- 
tained upon  an  unliquidated  as  well  as  a  liquidated  demand, 
arising  ex  contractu^  that  might  be  rendered  certain.  The  case 
was  an  action  for  damages  for  breach  of  a  contract  to  tow  a  boat 
up  Bed  River,  and  deliver  certain  loads  of  com  at  certain  places 
specified  in  the  contract^ 

§  21.  In  Indiana,  under  a  statute  authorizing  attachment  for 
•* debts  or  other  demands,"  it  was  decided,  that  a  claim  for 
damages  for  an  injury  to  flour,  while  m  possession  of  the  defend- 
ant as  a  common  carrier,  and  in  the  course  of  transportation, 
was  a  cause  of  action  for  which  an  attachment  would  lie.^ 

§  22.  In  Michigan,  the  statute  authorized  an  attachment,  upon 
an  affidavit  being  made  that  the  defendant  is  indebted  to  the 
plaintiff,  and  specifying,  as  near  as  may  be,  the  amount  of  such 
indebtedness,  over  and  above  all  legal  set-offs,  and  that  the  same 
is  due  upon  contract,  express  or  implied,  or  upon  judgment. 
Under  that  statute  a  plaintiff  in  attachment  filed  a  declaration, 
counting  upon  the  breach  of  an  express  contract  for  freight  of 
certain  vessels,  claiming  damages  therefor,  and  for  demurrage, 
and  upon  the  common  counts  in  indehitatu%  assumpsit^  for  the 
use  of  said  vessels,  retained  and  kept  on  dunnage,  and  a  qtutn- 
turn  meruit  count,  for  use,  Ac.  The  court,  in  considering  the 
question  whether  the  declaration  disclosed  a  cause  of  action 
which  would  sustain  an  attachment,  said:  ^^What  is  an  indebt- 
edness ?  It  is  the  owing  of  a  sum  of  money  upon  contract  or 
agreement,  and  in  the  common  understanding  of  mankind,  it  is 
not  less  an  indebtedness  that  the  sum  is  uncertain.  The  result 
of  a  contrary  doctrine  would  be  to  hold  any  liability  which  could 

1  Tamer  v,  Collins,  1  Martin,  v.  s.  869.  '  Jones  v.  Bozzard,  2  Arkansas,  415. 

*  Cto0B  v.  Richardson,  2  Martin,  H.  8.         *  Bansman  o.  Smith,  2  Indiana,  874. 
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only  be  the  subject  of  a  general  indebitatus  assumpsit^  quantv/m 
meruitj    or  quantum    vaiebat    count  in  a  declaration,  such  an 
indebtedness  as  could  not  be  the  subject  of  this  remedy  hy  at- 
tachment    Without  fully  deciding  this  point,    which  is    not 
necessarily  raised  in  this  case,  we  see  no  reason  why  a  demand 
arising  et  contractu^   the  amount  of  which  is  susceptible   of 
ascertainment  by  some  standard  referable  to  the  contract  itself, 
sufficiently  certain  to  enable  the  plaintiff,  by  affidavit,  to  aver 
it  as  near  as  may  be,  or  a  jury  to  find  it,  may  not  be  a  founda- 
tion of  a  proceeding  by  attachment.     In  the  present  case  the 
contract  furnishes  such  standard,  equally  as  does  any  contract 
for  goods  sold,  or  work  or  labor  done,  without  express  agreement 
as  to  price  or  compensation.''^    In  the  same  State,  under  the 
same  statute,  it  was  considered  that  a  suit  by  attachment  was 
maintainable  on  the  implied  assumpsit  arising  out  of  the  embez- 
zlement by  a  clerk  of  the  money  of  his  employer.^ 

§  23.  In  the  cases  above  cited,  where  the  damages  were  un- 
liquidated, it  will  be  observed  that  the  contracts,  for  breach  of 
which  suits  were  brought,  afforded  a  rule  in  themselves  for  as- 
certaining the  damages,  and  upon  this  ground  the  actions  were 
sustained.  But  where  such  is  not  the  case,  it  has  been  consid- 
ered that  attachment  cannot  be  resorted  to ;  as  will  appear  in  the 
next  three  sections. 

§  24.  In  the  Circuit  Court  of  the  United  States  for  the  third 
circuit,  a  case  arose,  in  which  damages  were  claimed  by  the 
owner  of  a  ship,  of  one  who  had  chartered  the  ship,  for  renoun- 
cing the  charter-party,  and  refusing  to  permit  her  to  proceed  on 
the  contemplated  voyage.  In  the  opinion  of  the  court,  dissolv- 
ing the  attachment,  it  was  said:  ^^ Whether  the  plaintiffs  can 
maintain  any  action  upon  this  charter-party,  by  reason  of  the 
refusal  of  the  defendant  to  take  on  board  a  cargo,  and  to  prose- 
cute a  voyage,  is  a  question  which  has  not  been  considered  by 
the  court;  nor  is  it  necessary  that  it  should  be  decided.  For,  if 
an  action  can  be  maintained  upon  it,  it  still  remains  to  be  in- 
quired, By  what  standard  are  the  damages,  which  the  plaintiffs 
have  sustained  on  account  of  the  refusal  of  the  defendant  to  per- 
form the  voyage,  to  be  ascertained  ?  That  furnished  by  the 
contract  was  a  certain  sum  per  month,  during  the  voyage,  to  be 
ascertained  at  its  termination ;  but  that  event  never  took  place ; 

1  Roelofson  v.  Hatch,  8  Michigan,  277. 

s  National  Bank  v.  Fonda,  66  Michigan,  588. 
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and  consequently  no  rule  can  be  deduced  from  this  source  to  fit 
the  present  case.  This,  then,  is  a  case  in  which  unliquidated 
damages  are  demanded;  in  which  the  contract  alleged  as  the 
cause  of  action  affords  no  rule  for  ascertaining  them ;  in  which 
the  amount  is  not,  and  cannot,  with  propriety,  be  averred  in  the 
affidavit;  and  ^which  is,  and  must  be,  altogether  uncertain,  until 
the  jury  liave  ascertained  it;  for  which  operation  no  definite 
rule  can  be  presented  to  them."^ 

§  25.    In  New  Jersey,  the  statute  required  the  plaintiff,  in 
order  to  obtain  an  attachment,  to  make  oath  that  the  defendant 
^owes  the  plaintiff  a  certain  sum  of  money,  specifying  as  nearly 
as  be  can  the  amount  of  the  debt  or  balance. ''    An  attachment 
was  obtained  in  an  action  of  covenant,  upon  an  affidavit  that  the 
defendant  owed  the  plaintiff  $300,  ^'damages  he  had  sustained 
by  reason  of  the  breach  of  covenant  which  the  defendant  made 
to  the  plaintiff  and  hath  broken. "     The  nature  of  the  covenant 
was  not  disclosed  by  the  affidavit  or  otherwise ;  and  the  attach- 
ment was  not  sustained,  because  the  cause  of  action  sounded  in 
damages  merely,  and  those  damages  were  unliquidated,  and  could 
not  possibly  be  reduced  to  any  degree  of  certainty  without  the 
intervention  of  a  jury.     But  the  court  considered  that  where  a 
covenant  is  for  the  payment  of  a  sum  certain  it  might  be  pro- 
ceeded on  by  attachment.^    In  the  same  State,  it  was  decided 
that  attachment  would  not  lie  for  the  recovery  of  a  penalty  in- 
tended to  secure  unliquidated  damages ;  ^  and  in  Georgia,  that  it 
would  not  in  an  action  for  such  damages,  resulting  from  a  breach 
of  covenant^ 

§  26.  In  Alabama,  under  that  clause  of  the  statute  above  re- 
ferred to,  which  authorized  an  attachment  where  the  defendant 
was  indebted  to  the  plaintiff,  the  following  case  arose.  The 
plaintiff  alleged  that  the  defendant  contracted  with  him  to  take 
certain  iron  upon  a  vessel  lying  at  New  Orleans  and  bound  for 
Providence.  The  iron  was  in  three  flatboats,  which  were  taken 
alongside  the  vessel,  and  the  defendant  commenced  taking  it  on 
board ;  but  he  left  a  quantity  of  it  in  the  boats  and  refused  to 

1  Clftrk  V.  Wilson,  8  Washington  C.  C.  son  v,  Simms,  Coxe,  199.     See  State  v. 

660.     Sed  contra.  Redwood  v.  Conse^ioa,  2  Beall,  8  Harris  &  McHenry,  847. 
Browne,  62.  «  Mills  v,  Findlay,  14  Georgia,   230. 

•  Jeffery  v.  Wooley,  5  Halsted,  128 ;  It  was,  however,  held  otherwise,  nnder  a 

Barber  v.  Robeson,  8  Green,  17.  subsequent  statute,  which  is  noticed  in 

<  Cheddick  v.  Marsh,  1  Zabriskie,  468  ;  {  27. 
Hoy  V.  Brown,  1  Harrison,  157 ;  Dicker- 
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take  it,  alleging  that  it  would  not  pack  well  with  the  remainder 
.  of  the  freight  One  of  the  boats,  containing  about  forty  tons  of 
the  iron,  of  the  value  of  $1,000,  sunk,  and  was  totally  lost. 
There  was  ample  time  for  the  defendant  to  have  taken  the  iron 
on  board  his  vessel,  and  its  loss  was  caused  by  his  refusal  to 
take  it  according  to  his  contract.  The  court,  regarding  the 
cause  of  action  as  one  for  general  and  unliquidated  damages,  and 
not  within  the  terms  of  the  law,  dissolved  the  attachment  ^  In 
Texas,  under  a  statute  requiring  affidavit  that  the  defendant  is 
^  justly  indebted  "  to  the  plaintiff,  it  was  held,  that  attachment 
would  not  lie  on  a  claim  for  unliquidated  damages  for  breach  of 
a  contract  agreeing  to  employ  the  plaintiff  as  a  travelling  sales- 
man of  clothing,  at  a  certain  commission  on  all  sales  effected  by 
him,  and  accepted  by  his  employers.^ 

§  27.  The  cases  cited  in  the  next  preceding  three  sections 
arose  under  statutes  which  contemplated  indebtedness  as  the 
foundation  of  the  action.  But  in  some  States  the  language  which 
would  limit  the  remedy  to  cases  of  that  kind  has  been  replaced 
by  more  comprehensive  terms ;  and  we  will  notice  the  decisions 
which  have  been  made  under  laws  of  that  description. 

In  New  York,  under  a  law  authorizing  attachment  "in  an 
action  arising  on  contract  for  the  recovery  of  money  only,"  it 
cannot  be  resorted  to  in  a  proceeding  to  foreclose  a  mortgage ;  * 
nor  in  an  action  for  breach  of  marriage  promise ;  *  nor  in  an  ac- 
tion for  the  recovery  of  damages  for  the  loss  by  negligence  of 
goods  which  the  defendant  undertook,  as  a  common  carrier,  to 
convey  from  Boston  to  China.  ^  But  a  claim  for  damages  upon 
the  breach  of  a  contract  by  the  defendant  to  purchase  sound  com 
for  the  plaintiffs,  was  considered  to  authorize  an  attachment; 
the  breach  complained  of  being  that  the  com  was  not  sound,  and 
the  amount  claimed  being  the  difference  between  that  paid  and 
that  for  which  the  corn  was  sold.^ 

In  Minnesota,  under  a  statute  authorizing  an  attachment  in  an 
action  "for  the  recovery  of  money,"  it  may  be  resorted  to  in  any 
action,  either  ex  contractu  or  ex  delicto  J 

1  Hazard  v,  Jordan,  12  Alabama,  180.  Wilson  v.  L.  C.  Man.  Co.  88  Ibid.   5 ; 

3  Hochfltadler  v,  Sam,  73  Texas,  315.  Winfree  v,  Bagley,  102  Ibid.  616. 

*  Van  Wyck  v.  Bauer,  9  Abbott  Pract.  •  Atlantic  Mut.  Ins.  Co.  ».  McLoon, 
N.  8.  142.  48  Barbour,  27. 

*  Bamer  v.  Bnck,  1  Lansing,  268.  And  '  Lawton  v.  Kiel,  51  Barbour,  80 ;  84 
so  i'l   North  Carolina,   under    a  statute  Howard  Pract.  466. 

identical  with  that  of  New  York.     Price         ^  Dayidson  v..  Owens,  5  Minnesota,  69. 
V.  Coz,  83    North   Carolina,    261.    See 
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In  Ohio,  under  a  statute  using  the  same  terms,  it  was  held, 
that  an  attachineiit  might  be  obtained  on  an  obligation  to  deliver, 
012  and  after  a  certain  day,  iron  metal  in  payment,  at  a  rate  agreed 
on,  for  iron   ore  sold  and  delivered;   and  that  it  might  be  ob- 
tained before  the  maturity  of  the  obligation ;  ^  and  that  it  might 
be  resorted  to  in  an  action  by  one  partner  against  his  co-partner, 
aEter  the  diasolution  of  the  firm,  to  recover  a  general  balance 
claimed  npon   an  unsettled  partnership  account.^    And  it  was 
decided   there,   that  an  attachment  could  not  lie  against  the 
property  of  a  married  woman,  in  an  action  to  charge  her  sepa- 
rate estate  ^with  the  payment  of  notes  made  by  her,  because,  as 
no  personal  judgment  could  be  rendered  against  her,  the  action 
was  not  **for  the  recovery  of  money."* 

In  Greorgia,  under  a  statute  authorizing  suits  by  attachment 
^  in  all  cases  of  money  demands,  whether  arising  ez  contractu 
or  ex  deltctOj^'  an  attachment  may  be  resorted  to  in  an  action  for 
breach  of  a  promise  of  marriage;^  and  in  one  for  the  seduction 
of  plaintiff's  daughter.^    The  same  court  decided  that  it  could 
not  be  maintained  on  a  note,  before  it  became  due,  which  was  pay- 
able ^  in  notes  good  and  solvent  when  this  becomes  due, "  though 
the  statute  authorized  an  attachment  on  a  ''  money  demand  "  be- 
fore its  maturity ;  it  being  considered  that  such  a  note  was  not  a 
money  demand  until  after  it  fell  due  and  remained  unpaid.^ 

Under  the  law  of  California,  authorizing  the  writ  in  cases 
upon  "contract  for  the  direct  payment  of  money,"  it  was  held, 
that  an  undertaking  filed  by  an  appellant,  '^  that  he  will  pay  all 
the  damages  and  costs  which  may  be  awarded  against  the  defend- 
ant on  the  appeal,  not  exceeding  #300,  and  that  if  the  judgment 
appealed  from,  or  any  part  thereof,  be  affirmed,  the  appellant 
shall  pay  the  amount  directed  to  be  paid  thereby,  or  the  part  of 
such  amount  as  to  which  the  same  shall  be  affirmed,  if  affirmed 
only  in  part,  and  all  damages  and  costs  which  shall  be  awarded 
against  the  appellant  on  the  appeal, "  was  a  contract  for  the  di- 
rect payment  of  money  within  the  meaning  of  the  law.^  And 
under  the  same  law  the  official  bond  of  a  county  treasurer  was 
considered  to  be  an  obligation  for  the  direct  payment  of  money, 
on  which  an  attachment  might  be  issued.^  And  where  a  sum  of 
money  had  been  paid  upon  a  consideration  which  had  entirely 

1  Ward  V.  Howard,  12  Ohio  State,  158.         *  Grares  v,  Strozier,  87  Georgia,  82. 
*  Goble  V.  Howard,  12  Ohio  State,  166.         *  Monroe  v.  Bishop,  29  Georgia,  159. 
'  Hoorer  *.    Gibson,   24  Ohio  State,  ^  Hathaway  v.  Davis,  88  California,  161. 

389.  ^  Monterey  v,  McKee,  51   California, 

«  Morton  v.  Pearman,  28  Georgia^  823.  255. 
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failed,  it  was  held,  under  the  same  statute,  that  the  law  implied 
a  contract  to  refund  it,  authorizing  an  attachment.  ^ 

§  27  a.  The  debt  for  which  an  attachment  may  issue  must 
possess  an  actual  character,  and  not  be  merely  possible,  and 
dependent  on  a  contingency  that  may  never  happen.  Therefore, 
where  the  plaintiff  alleged  as  a  ground  of  attachment,  that  he 
was  security  upon  a  draft  drawn  for  the  defendant  in  the  sum  of 
$900,  and  that  the  defendant  was  about  to  remove  himself  out 
of  the  State,  so  that  the  ordinary  process  of  law  could  not  be 
served  on  him,  and  that  thereby  the  plaintiff  would  probably 
have  the  draft  to  pay,  or  suit  would  have  to  be  brought  for  the 
same  in  another  State,  the  attachment  was  not  sustained.^ 

§  27  6.  In  New  York,  a  warrant  of  attachment  is  granted 
"  where  the  action  is  to  recover  a  sum  of  money  only,  as  dam- 
ages for  breach  of  contract,  express  or  implied. "  Such  a  war- 
rant was  granted  in  an  action  on  a  judgment  obtained  in  Texas. 
A  motion  was  made  to  vacate  the  attachment  on  the  ground  that 
it  did  not  appear  for  what  cause  of  action  the  judgment  had  been 
rendered,  and  hence  that  it  might  have  been  rendered  in  an  ac- 
tion ex  delicto.  The  motion  was  sustained  by  the  Supreme  Court 
in  General  Term ;  but  its  judgment  was  reversed  by  the  Court 
of  Appeals,  holding  that  whatever  may  have  been  the  previous 
cause  of  action,  it  became  merged  in  the  judgment;  which, 
whether  it  was  recovered  for  a  tort  or  upon  a  contract,  became 
a  debt  which  the  defendant  was  under  obligation  to  pay,  and 
the  law  implied  a  promise  or  contract  on  his  part  to  pay  it.' 

§  28.  And  though,  as  in  some  States,  an  attachment  will  lie 
on  a  debt  not  due,  yet  there  must  be  an  actual  subsisting  debt, 
which  will  become  due  by  the  efflux  of  time.  Therefore,  where 
suit  was  brought  on  the  4th  of  February,  by  the  drawers  against 


»  Peat  Fuel  Co.  v.  Tuck,  53  California, 
804. 

3  Benson  v.  Campbell,  6  Porter,  455 ; 
Taylor  v.  Drane,  13  Louisiana,  62;  Har- 
rod  V.  BurgeBS,  5  Robinson  (La.),  449. 
See  Coates  v.  White,  15  Philadelphia,  295. 
In  Moore  v.  Holt,  10  Grattan,  284,  in  a 
proceeding  by  attachment  in  chaneerif, 
authorized  by  the  laws  of  Virginia,  it 
was  decided,  that  a  guarantor  might 
maintain  a  bill  against  the  principal 
debtor,  in  order  to  protect  himself  against 
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loss  by  reason  of  the  debtor's  failure,  be- 
fore he  haa  actually  been  subjected  to 
liability  as  guarantor.  This  doctrine, 
however,  is  sustainable  only  on  equitable 
grounds,  under  equity  Jurisdiction,  and 
has  not,  so  far  as  I  have  discoyered,  been 
recognized  as  applicable  to  a  proceeding 
at  law. 

s  Gntta  Percha  ft  R.  M.  Co.  v.  Ma]ror, 
&c.,  108  New  York,  276 ;  20  Abbott's 
New  Cases,  218. 
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the  acceptor  oi  bills  of  exchange,  which  had  been  protested  be- 
fore, but  were  not  taken  up  by  the  drawers  until  some  days  after 
that  day,  though  on  that  day  an  agreement  was  made  by  them  to 
take  them  up ;  it  was  considered  that  the  drawers  could  main- 
tain no  action  until  the  bills  were  actually  taken  up,  and  that  the 
completion  of  the  agreement  could  not  relate  back  to  the  time  it 
was  made,  and  reinvest  them  with  the  title  to  the  bills  on  the 
4ih  of  February.^    And  so,  where  a  creditor,  for  the  accommo- 
dation of  his  debtor,  accepted  a  bill  drawn  by  the  debtor,  payable 
a  certain  number  of  days  after  date,  for  the  amount  of  the  debt, 
with  interest  to  maturity,  and  the  bill  was  discounted  by  a  bank, 
and  the  proceeds  applied  to  the  extinguishment  of  the  original 
debt;  it  was  decideid  that  the  acceptor  was  not  a  creditor  of  the 
drawer  until  the  maturity  of  the  bill  and  his  payment  of  it ;  and 
that  his  payment  of  it  at  maturity  could  not  retroact  so  as  to  give 
validity  to  an  attachment  sued  out  by  him  before  the  payment.^ 
And  so  where  an  attachment  was  obtained  on  the  9th  of  Novem- 
ber, to  recover  damages  for  the  non-fulfilment  of  a  contract  to 
deliver  a  certain  amount  of  cotton  ^'during  the  succeeding  fall," 
it  was  set  aside,  because  the  defendant  was  not  then  in  default, 
and  no  claim  for  damages  had  accrued.^ 

§  29.  In  New  York,  A.  agreed  with  B. ,  that  if  B.  would  sell 
him  goods  on  credit,  and  also  guarantee  his  liability  to  C.  for  a 
certain  sum,  he  would  ship  and  consign  to  B.  all  the  fish  he 
should  become  possessed  of  in  his  business  in  Nova  Scotia,  as 
security  for  the  goods  and  the  guaranty.  B.  sold  him  the  goods 
on  credit,  and  became  guarantor  to  C. ;  and  afterwards  A.  sent 
fish  from  Nova  Scotia,  but  refused  to  consign  them  to  B. ;  where- 
upon, and  before  the  term  of  credit  had  expired,  B.  obtained 
an  attachment  against  A.  It  was  objected  that  no  cause  of 
action  existed  until .  the  expiration  of  the  credit  on  the  sale 
of  the  goods,  and  that  therefore  the  attachment  should  be  dis- 
chai^ed ;  but  the  court  held,  that  the  contract  to  give  security 
was  broken,  and  an  action  might  then  be  sustained  for  the  breach 
of  it^  without  any  reference  to  the  time  of  the  credit,  except 
that  if  a  judgment  were  obtained  before  the  credit  expired, 
the  court  had  sufficient  equity  powers  over  its  own  judgments 

1  BUmchiird  «.  Gronsset*  1  Loaifliana  B'k  v.   Moss,  41  Ibid.  227 ;  Heame  v. 

ADDoal,  96.  Keath,  68  Missouri,  84. 

*  Raul  V.  Ware,  2  Louisiana  Annual,  *  Moore   v,   Dickerson,    44  Alabama, 

498.    See  Price  v.  Merritt,  18  Ibid.  526  ;  485. 
Todd  V.  Shoose,  14  Ibid.  426 ;  First  Nat. 
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to  postpone  the  collection  of  the  judgment  until  the  credit  should 
expire,  or  to  vacate  it  if  the  security  agreed  on  should  be 
given.  ^ 

§  80.  In  a  case  which  went  up  to  the  Supreme  Court  of  the 
United  States  from  Louisiana,  these  facts  appeared:  B.,  of 
Charleston,  South  Carolina,  being  indebted  to  Z.  &  Co.,  of  New 
Orleans,  for  the  proceeds  of  a  cargo  of  sugar  consigned  to  him, 
Z.  &  Co.  drew  on  him  certain  bills  of  exchange,  which  were  ac- 
cepted for  the  full  amount  of  those  proceeds,  and  were  all  nego- 
tiated to  third  persons,  were  outstanding,  and  three  of  them  not 
yet  due,  when  B.  made  an  assignment  for  the  benefit  of  his 
creditors.  Z.  &  Co.,  upon  hearing  of  it,  brought  suit  against  B. 
for  the  full  amount  of  the  proceeds  of  the  cargo  of  sugar,  and 
attached  his  property.  The  question  was,  whether  under  the 
law  of  Louisiana  allowing  an  attachment  to  be  sued  out  upon 
a  debt  not  yet  due,  this  attachment  could  be  maintained.  The 
court  said :  ^  It  is  plain  to  us  that  there  was  no  debt  due  Z.  & 
Co.  at  the  time  when  the  attachment  was  made.  The  supposed 
debt  was  for  the  proceeds  of  a  cargo  of  sugar  and  molasses,  sold 
by  B.  on  account  of  Z.  &  Co.  Assuming  those  proceeds  to  be 
due  and  payable,  Z.  &  Co.  had  drawn  certain  bills  of  exchange 
upon  B.,  which  had  been  accepted  by  the  latter,  for  the  full 
amount  of  those  proceeds ;  and  all  of  these  bills  had  been  nego* 
tiated  to  third  persons,  and  were  then  outstanding,  and  three  of 
them  were  not  yet  due.  It  is  clear,  upon  principles  of  law,  that 
this  was  a  suspension  of  all  right  of  action  in  Z.  &  Co.,  until 
after  those  bills  had  become  due  and  dishonored,  and  were  taken 
up  by  Z.  &  Co.  It  amounted  to  a  new  credit  to  B.  for  the 
amount  of  those  acceptances,  during  the  running  of  the  bills, 
and  gave  B.  a  complete  lien  upon  those  proceeds,  for  his  indem- 
nity against  those  acceptances,  until  they  were  no  longer  out- 
standing after  they  had  been  dishonored. 

^'  It  is  true  the  statute  law  of  Louisiana  allows,  in  certain 
cases,  an  attachment  to  be  maintained  upon  debts  not  yet  due. 
But  it  is  only  under  very  special  circumstances ;  and  the  present 
case  does  not  fall  within  any  predicament  prescribed  by  that  law. 
The  statute  does  not  apply  to  debts  resting  In  mere  contingency, 
whether  they  will  ever  become  due  to  the  attaching  creditor 
or  not"« 

^  Ward  V.  Begg,  18  Barbour,  189.  iaiana  Annual,  824  ;  Henderson  v.  Thorn- 

^  Black  p.  Zacharie,  8  Howard,  Sup.    ton,  87  Miaaiasippi,  448. 
Ct  488.     See  Denegre  v.  Milne,  10  Lou- 
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1 31.  In  Ohio,  under  a  provision  allowing  an  attachment  in 
certain  cases  before  the  debt  has  become  due,  it  was  decided  that 
the  holder  might  proceed  in  that  way  against  the  indorser  of  a 
negotiable  note ;  the  court  regarding  the  latter  as  a  debtor  within 
the  meaning  of  the  statute.  ^ 

§  32.  In  Massachusetts,  a  question  arose  as  to  the  time  when 
a  demand  was  due,  so  as  to  be  sued  upon  A.  accepted  bills  for 
the  accommodation  of  B.,  and  paid  them  on  the  second  day  of 
grace,  and  on  the  morning  of  the  third  day  of  grace  sued  out  an 
attachment  against  B.,  to  recover  the  money  so  paid  for  his  ac- 
commodation. The  defendant  contended  that  the  plaintiff  could 
not  bring  his  suit  until  the  expiration  of  the  last  day  of  grace ; 
but  the  court,  while  recognizing  the  doctrine  that  an  action  could 
liot  have  been  maintained  on  the  bills  imtil  after  that  day,  yet 
held  that  the  ^^  payment  before  the  day  was  good  payment  at  the 
day, ''  and  that  the  right  of  action  existed  at  any  time  on  the  last 
day  of  grace.* 

§  33.  Where  an  attachment  is  authorized  for  a  debt  not  due, 
if  the  grounds  of  attachment  be  peculiar  to  that  case,  they  cannot 
be  resorted  to  for  the  recovery  of  a  debt  already  due.  If  with 
the  debt  not  due  there  be  combined  a  claim  that  is  due,  the  at- 
tachment will  be  good  as  to  the  former,  but  not  as  to  the  latter.^ 
In  any  such  case  insufficient  allegations  as  to  one  class  of  debts 
do  not  vitiate  the  proceedings  as  to  the  other  class.  They  will 
be  treated  as  surplusage.^  If  an  action  be  brought  as  upon  a 
debt  past  due,  and  it  be  so  averred  in  the  affidavit  for  an  attach- 
ment, and  the  debt  be  not  in  fact  due,  the  attachment  should  be 
quashed.^  And  if  the  writ  be  quashed  the  whole  action  falls; 
for  the  sole  purpose  of  authorizing  suit  on  a  demand  not  due  is 
to  allow  an  attachment  to  issue  for  it® 

§'83  a.  In  a  suit  on  a  debt  not  due,  it  is  erroneous  to  enter 
judgment  for  the  plaintiff  before  the  maturity  of  the  demand.^ 

§  34.  Attempts  have  been  made  by  one  partner  to  sue  his  co- 
partner by  attachment,  for  alleged  balances  due  on  account  of 

1  Smead  v.  Chrisfield,  1  Handy,  442.  *  Coz  v.  Reinhardt,  41  Texas,  591. 

S  Whitwell  V.  Brigham,  19  Pick.  117.  «  Gowan  v.  Hanson,  55  Wisconsin,  841. 

*  Levy  p.   MiUnian,   7  Oeoigia,  167;  ^  Ware   9.    Todd,    1   Alabama,    199; 

Danforth  v.  Carter,  1  Iowa,  546.  Jones  v.  Holland,  47  Ibid.  782 ;  Rice  v. 

«  Tanner  &  D.  E.  Co.  v.  Hall,  22  Flori-  Jerenson,  54  Wisconsin,  248. 
da,  391. 
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the  partnership  transactions ;  and  in  reference  to  such  cases-  the 
following  decisions  have  been  had. 

In  Illinois,  under  a  statute  authorizing  an  attachment  where 
"any  creditor  shall  file  an  affidavit,  setting  forth  that  any 
person  is  indebted  to  him,  stating  the  nature  and  amount  of 
such  indebtedness  as  near  as  may  be,"  it  was  held,  that  an 
action  of  account  might  be  instituted  by  attachment,  by  one 
partner  in  a  commercial  adventure  against  another.  The  court 
remarked:  "The  law  was  designed  to  furnish  a  creditor  with 
the  means  of  collecting  his  debt,  in  a  case  where  he  would  be 
unable  to  do  so  in  the  ordinary  mode  of  proceeding,  and  we 
can  see  no  reason  why  it  should  not  be  as  applicable  to  actions 
of  account  as  to  any  other  class  of  cases.  The  claim  of  a 
joint-tenant,  tenant  in  common,  or  coparcener,  is  just  as  sa- 
cred as  that  of  any  other  creditor;  and  because  he  cannot  resort 
to  the  more  usual  common-law  actions  to  enforce  his  rights, 
affords  no  reason  why  he  should  be  deprived  of  the  benefit  of 
the  attachment  act,  when  he  presents  a  case  that  would  au- 
thorize an  attachment  were  he  permitted  to  sue  in  debt  or 
assumpsit 

"As  to  the  sufficiency  of  the  affidavit  there  can  be  no  question. 
After  setting  forth  the  dealings  between  the  parties,  and  the 
nature  of  the  indebtedness,  with  great  particularity,  it  alleges 
that  the  defendant,  by  means  of  the  premises,  is  indebted  to  the 
plaintiff  in  a  sum  stated,  and  that  the  defendant  is  not  a  resi- 
dent of  the  State.  Upon  such  an  affidavit  an  attachment  may 
properly  issue.  "^ 

In  Georgia,  a  contract  was  entered  into  between  a  freedman 
and  a  landlord,  to  make  a  crop  for  one  year;  the  landlord  to 
furnish  the  land  and  the  stock,  and  the  freedman  to  work  the 
same,  and  receive  for  his  labor  one-half  of  the  crop  made ;  and 
the  crop  was  made  and  gathered;  and  the  landlord  refused  to 
deliver  to  the  freedman  his  proportion  of  the  crop ;  it  was  de- 
cided that  this  was  not  a  case  of  partnership;  that  the  freed- 
man could  make  out  an  account  against  the  landlord  for  his 
share  of  the  crop,  and  enforce  the  collection  of  the  same  by 
attachment.^ 

In  Louisiana,  an  action  by  attachment,  by  one  general  partner 
against  another,  for  an  amount  alleged  to  be  due,  growing  out 

1  Humphreys  v,  Matthews,  11  Illinois,         >  Holloway  v.  Brinkley,   42    66oigi% 
471.    See  Brinegar  o.  Gnffin,  2  Louisiana    226. 
Annual,  154. 
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of  the  transactions  of  the  partnership,  cannot  be  maintained.^ 
And  60  in  South  Carolina,^  and  California.^ 

In  Kansas,  to  authorize  one  partner  to  sue  another  by  attach- 
ment, there  must  first  have  been  an  accoimting  and  ascertain- 
ment of    a  balance  which    the  defendant    had,    expressly  or 
impliedly,  promised  to  pay.* 

In  New.  York,  an  action  was  instituted  by  one  against  his  for- 
mer partner,  and  the  complaint  alleged  the  former  partnership, 
a  dissolution  thereof,  an  assignment  of  the  plaintiff's  interest 
to  the  defendant,  and  the  defendant's  agreement  to  pay  the  part- 
nership liabilities,  £c.,  and  divide  the  surplus;  tiiiat  the  sur- 
plus was  large ;  that  the  defendant  had  applied  the  assets  to  his 
own  private  use,  and  refused  to  render  any  account  to  plaintiff ; 
that  a  large  sum  of  money  was  due  to  plaintiff,  btU  he  cotUd  not 
itate  the  amount ;  and  he  demanded  an  account,  and  that  the  de- 
fendant pay  what,  upon  the  accounting,  might  be  found  due. 
Long  after  the  action  was  instituted,  the  plaintiff  obtained  an 
attachment,  upon  an  affidavit  alleging  that  more  than  $25,000 
was  due  him  from  the  defendant.  A  supplementary  affidavit 
stated  the  amount  at  $22,000.  A  motion  to  discharge  the  at- 
tachment was  sustained,  because  the  plaintiff,  in  stating  the 
grounds  of  his  claim,  disclosed  that  he  did  not  know,  and  could 
not  know  until  an  account  had  been  taken,  what,  or  in  fact  whether 
anything,  was  due  him ;  and  that  his  mere  opinion  or  belief  was 
not  sufficient  to  warrant  the  granting  of  the  process.^ 

§  35.  The  right  of  a  creditor  to  sue  his  debtor  by  attachment 
is  not  impaired  by  his  holding  collateral  security  for  the  debt. 
The  Supreme  Court  of  Massachusetts  once  held,  that  a  creditor 
who  had  received  personal  property  in  pledge  for  the  payment  of 
a  debt  could  not  attach  other  property  for  that  debt,  without 
first  returning  the  pledge;^   but  this  position  was  afterwards 

1  Levy  V.  I^eyy,   11  Louisiana,   581 ;  would  nndeTStaiid  the  reason  of  the  ab- 

Brinq^  9.  Griffin,  2  Louisiana  Annual,  sence  of  those  cases  from  the  Reports,  is 

154  ;  Johnson  v.  Short,  Ibid.  277.  referred  to  the  Preface  to  Nott  &  Mc- 

'  Rice  V.   Beers,    1  Rice's    Digest  of  Cord's  Reports. 
Soath  Carolina  Reports,   76.    This  case         *  Wheeler  v.   Farmer,    88  California, 

cannot  probably  be  found  in  any  of  the  203. 

▼Glomes  of  the  South  Carolina  Reports,  ^  Tread  way  v.  Ryan,  8  Kansas,  487. 
bat  it  is  no  doubt  authentic     Mr.  Rice's         *  Ackroyd    v.    Ackroyd,     11    Abbott 

Digest    contains  many  cases  decided  in  Pract.  845  ;  20  Howard  Pract.  93  ;  Ouil- 

South    Carolina,    and    nowhere    else    re-  hon  v.  Lindo,  9  Bosworth,  601  ;  Ketchum 

ported.  In  that  State  they  are  often  v.  Ketchum,  1  Abbott  Pract.  N.  8. 157. 
rrferred  to  in  the  opinions  of  the  Court  >  Cleverly  v.  Brackett,  8  Mass.  150. 
of  Appeals   as   aathoritatlTe.     Whoever 
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repeatedly  overruled  by  that  court.  ^  And  a  mortgagee  of  per- 
sonal property  may  waive  his  rights  under  the  mortgage,  and 
attach  the  mortgaged  property  to  satisfy  the  mortgage  debt,^ 
even  after  he  has  taken  possession  of  it  under  the  mortgage.^ 

§  35  a.  In  Illinois,  a  creditor  having  a  judgment  against  his 
debtor,  upon  which  he  has  the  right  to  issue  execution,  may  sue 
by  attachment  upon  that  judgment  in  the  same  court  in  which  it 
was  rendered.* 

§  36.  If  the  cause  of  action  for  which  the  attachment  is  ob- 
tained be  one  upon  which  that  process  might  not  be  legally 
issued,  the  defect  cannot  be  reached  by  demurrer  to  the  declara- 
tion.^ Indeed,  as  held  in  Alabama,  the  defendant,  by  demur- 
ring, makes  it  impossible  for  the  court  to  look  at  the  attachment.® 
In  that  State  it  is  ruled  that  neither  a  plea  in  abatement,  motion 
to  quash,  nor  motion  to  strike  out  will  reach  the  defect;^  but 
that  the  proper  course  is  by  a  rule  on  the  plaintiff  to  show  cause 
why  the  writ  of  attachment  should  not  be  dissolved ;  ^  on  the 
hearing  of  which  rule  the  court  will  receive  evidence  in  support 
or  for  the  discharge  of  the  rule,  showing  the  real  nature  and 
character  of  the  demand  sought  to  be  enforced  by  the  process.^ 
And  no  advantage  can  be  taken  of  the  defect  after  verdict,  where 
the  defendant  appears  and  pleads  to  the  merits.  ^^  Nor  can  a 
•  variance  between  the  affidavit  and  attachment  and  the  complaint 
be  taken  advantage  of  by  demurrer ;  ^^  but  may  by  plea  in  abate- 
ment,^ or  by  motion  to  quash.  ^ 

§  36  a.  Where  an  attachment  is  obtained  on  a  cause  of  action 
not  authorizing  it,  and  the  defendant  is  not  served  with  process, 

»  Cornwall  v.  Gould,  iPick.  444  ;  Beck-         •  Roberts  v.  Burke,  6  Alabama,  848. 
with  V.  Sibley,  11  Ibid.  482 ;  Whitwell  r.         '  Adair  v.  Stone,  81  Alabama,  llS. 
Brigham,  19  Ibid.  117;  Taylor  v.  Cheever,  8  Jordan  v.  Hazard,  10  Alabama,  221 ; 

6  Gray,  146.     See  Porter  v.  Brooks,   86  Brown  o.  Coats,  56  Ibid.   439 ;   Rich  v, 

California,  199  ;    Homer  v.  Falconer,  60  Thornton,    69    Ibid«    478 ;   Drakfoi-d    v. 

New    Hamp.    203  ;    Germania    Savings  Turk,   75  Ibid.  839 ;  Adair  v.  Stone,  81 

B'k    r.    Penser,    40    Louisiana    Annnal,  Ibid.  118. 

796;  Chapman     v.  Clough,  6  Vermont,         *  Rich  v.  Thornton,  69  Alabama,  478. 
123.  ^  Redus  v.  Wolford,  4  Smedes  k  Mai- 

2  Bnck  p.  IngersoU,  11  Metcalf,  226 ;  shall,  579 ;  KarshaU  v.  White,  8  Porter, 

Whitney  o.  Farrar,  51  Maine,  418.  551;  Brown  v.  Coats,  56  Alabama,  489. 

■  libby  V.  Onshman,  29  Maine,  429.  ^^  Odom  v.  Shackleford*   44  Alabama, 

*  Young  V.  Cooper,  69  Illinois,  121.  881. 

*  Cain  V.  Mather,  8  Porter,  224;  Jordan        "  Wright  r.  Snedecor,  46  Alabama,  92. 
V,  Hazard,  10  Alabama,  221 ;  Van  Dyke        »  foske  o.  Hardeman,  67  Texas,  178. 
v.  The  State,  24  Ibid.  81. 
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the  proceeding  is  a  nullity,  and  the  court  has  no  jurisdiction  of 
the  action,  and  no  subsequent  amendment  of  the  pleadings  can 
giTe  the  proceedings  any  vitality  under  that  writ  Such  amend- 
ment merely  makes  a  case  authorizing  proceedings  to  acquire 
jurisdiction,  and  a  new  attachment  must  issue  upon  the  new 
cause  of  action  set  up  by  the  amendment.^  Where  two  or  more 
causes  of  action  are  joined  in  the  suit,  and  an  attachment  is 
issued  for  the  aggregate  of  them ;  and  it  afterward  appears  that 
for  a  part  of  them  there  was,  and  for  a  part  of  them  there  was 
not,  a  sufficient  ground  for  issuing  the  writ,  the  attachment 
should  be  dissolved  as  to  the  whole.' 

§  37.  There  can  be  no  doubt  that  a  corporation  as  well  as  a 
natural  person  may  sue  by  attachment,  though  the  statute  may 
require  the  affidavit  to  be  made  by  the  plaintiff,  without  men- 
tioning any  other  person  by  whom  it  may  be  made.  The  law 
which  gives  existence  to  the  corporation,  and  which  allows  it  to 
sue  and  be  sued,  necessarily  confers  on  it  the  authority  to  act 
tlirough  its  agents  in  any  such  matter.^ 

1  Pope  V.  Hibernia  Ins.  Co.,  24  Ohio  Meyer  v.  Evans,  27  Ibid.  867.    See  Mc- 

State,  481.     See  Union  C.  M.  Co.  v,  Baht,  Goyem   v.   Payn,  32  Barbour,    88.    Sed 

16  New  York  Supreme  Ct.,  208;  Watt  v.  Conlra^  Dawson  v.  Brown,  12  Gill  &  John- 

Csmes,  4  Heiskell,  682 ;  Madge  v.  Stein-  son,  58;  Boarman  v.  Patterson,  1  GiU,  872; 

liart,  78  Caiifomia,  84.  Gross  v.  Goldsmith,  4  Mackey,  126. 

*  EsUow  V.  Hanna,  75  Michigan,  219  ;  *  Trenton  Banking  Co.  v,  Haverstick, 

Mayer    v.    Zingre,    18   Nebraska,  458 ;  6  Halsted,  171. 
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CHAPTER  m. 

ABSENT,  ABSCONDING,  CONCEALED,  AND  NON-RESIDENT  DEBTORS; 
DEBTORS  REMOVING  OB  FRAUDULENTLY  DISPOSING  OF  THEIR  PROP- 
ERTY; AND  DEBTORS  WHO  FRAUDULENTLY  CONTRACTED  THE  DEBT 
OR  INCURRED  THE  OBUGATION  SUED  ON. 

§  88.  Attachments  are  generally  authorized  against  absent, 
absconding,  concealed,  and  non-resident  debtors;  and  we  will 
now  consider  the  adjudications  in  relation  to  these  several  classes 
of  persons. 

§  89.  Absent  Debtors.  It  has  never  been  considered,  so  far  as 
I  have  discovered,  that  mere  temporary  absence  from  one's  place 
of  residence,  accompanied  with  an  intention  to  return,  is  a  suffi- 
cient cause  for  attachment  Were  it  so  regarded,  no  limit  could 
be  set  to  the  oppressive  use  of  this  process.  Hence  we  find  that 
usually  the  absence  must  either  be  so  protracted  as  to  amount  to 
a  prevention  of  legal  remedy  for  the  collection  of  debts,  or  be 
attended  by  circumstances  indicative  of  a  fraudulent  purpose. 
It  is  often,  therefore,  expressly  provided,  that  to  authorize  an 
attachment  on  account  of  absence,  the  absence  must  be  of  such 
character  that  the  ordinary  process  of  law  cannot  be  served  on 
the  debtor.  But  even  where  no  such  qualification  exists,  no  case 
is  to  be  found  justifying  an  attachment  upon  a  casual  and  tem- 
porary absence  of  a  debtor;^  even  though  he  may  not  have  a 
house  of  usual  abode  in  the  place  of  his  residence,  at  which  a 
summons  against  him  might  be  served  during  his  absence.^ 

§  40.  In  Louisiana,  an  attachment  was  taken  out  against  a 
merchant,  who,  during  the  summer,  left  his  store  in  New  Orleans 
in  charge  of  agents,  and  went  to  New  York  on  business,  avowing 
his  intention  to  return  in  the  fall.  It  was  contended  that  any 
kind  of  absence  of  the  debtor  from  the  jurisdictional  limits  of 
the  State  authorized  the  attachment ;  but  this  view  was  rejected 
by  the  court.* 

1  Fuller  V.  Bryan,  20  Penn.  State,  144 ;        *  Keller  v,  Carr,  40  Minnesota,  428. 
Handel  v.  Peet,  18  ArkanBaa,  286.  ^  Watson  v,  Pieipont,  7  Martin,  413. 
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§  41.    In  New  York,  the  court  seemed  to  lay  stress  upon  the 
i^t  that  the  debtor  was  out  of  the  reach  of  the  process  of  law ; 
and  held,  that  the  remedy  by  attachment  was  available  against 
an  absent  debtor,  whether  absent  permanently  or  temporarily; 
and  negatived  the  idea  that  one  might  go  openly  to  another 
State  or  country,  and  remain  there  doing  business,  but  intending 
to  return  when  his  convenience  will  permit,   and  by  such  ex- 
pressed intention  prevent  the  resort  to  this  remedy.^ 

§  42.  It  is  by  no  means  easy  to  determine  what  absence  of  a 
resident  will  justify  an  attachment.  The  Supreme  Court  of 
Missouri  felt  the  difficulty,  in  construing  a  statute  which  author- 
ized an  attachment  where  the  debtor  ^^  has  absented  himself  from 
his  Qsual  place  of  abode  in  this  State,  so  that  the  ordinary  process 
of  law  cannot  be  served  upon  him. "  "  While, "  said  the  court, 
^  it  is  not  admitted  that  every  casual  and  temporary  absence  of 
the  debtor  from  his  place  of  abode,  which,  during  the  brief  period 
of  his  absence,  may  prevent  the  service  of  a  summons,  is  a  legal 
ground  for  issuing  an  attachment  against  his  property,  it  is  diffi- 
cult to  define  the  character  and  prescribe  the  duration  of  the 
absence  which  shall  justify  the  use  of  this  process.  It  may  be 
asserted,  however,  that  where  the  absence  is  such  that  if  a  sum- 
mons issued  upon  the  day  the  attachment  is  sued  out,  will  be 
served  upon  the  defendant  in  sufficient  time  before  the  return 
day  to  give  the  plaintiff  all  the  rights  which  he  can  have  at  the 
return  term,  the  defendant  has  not  so  absented  himself  as  that 
the  ordinary  process  of  law  cannot  be  served  upon  him. "  * 

§  43.  In  New  York,  under  a  statute  authorizing  an  attachment 
where  the  defendant  ^^has  departed  from  the  State  with  intent  to 
avoid  the  service  of  a  summons,"  a  somewhat  similar  question 
arose,  as  to  the  act  of  departure  which  would  sustain  an  attach- 
ment Unlike  the  case  in  Missouri  just  referred  to,  the  matter 
of  duration  of  absence  was  not  involved,  but  the  intent  of  the 
departure.  The  defendant  openly  and  publicly  went  to  England 
on  business,  making  known  to  his  family  and  his  employees  his 
intention  to  go,  and  expressing  his  expectation  to  return  in  six 
weeka  But  he  was  on  the  eve  of  bankruptcy;  and  the  court 
held,  that  if  he  left  the  State,  though  openly  and  publicly,  and 
intending  to  transact  business  abroad  and  then  return,  but  with 
a  view  of  having  the  explosion  of  his  affairs  take  place  in  his 

>  lliitter  of  Thompson,  1  Wendell,  48.      657;   Ellington  v,  Moore,  17  IbM.  424. 
*  KiBgdond  V.  Wonhun,  15  MiMonri,     See  Fitch  v.  Waite,  6  Conn.  117. 

[29] 


§  45  DEBTOBSy  ABSENT,   ABSCONDING,   ETC.  [CHAP.  III. 

absence,  and  of  avoiding  the  importunity  and  the  proceedings  of 
his  creditors,  the  attachment  could  be  sustained.^ 

§  44.  In  Pennsylvania,  an  attachment  might  issue  ^'  where  the 
defendant  had  absconded,  or  departed  from  his  abode,  or  re- 
mained out  of  the  State,  with  design  to  defraud  his  creditors. '' 
A  creditor  obtained  an  attachment,  on  the  allegation  that  his 
debtor  had  departed  with  that  design.  The  defendant  returned 
before  the  first  day  of  the  term  of  court,  and  resisted  the  attach- 
ment, urging  his  declaration,  before  he  left,  that  the  object  of  his 
journey  was  to  collect  debts  due  to  him  in  Baltimore  and  else* 
where,  his  leaving  his  family  behind,  and  his  subsequent  i*eturn, 
as  disproving  the  alleged  intent.  But^  on  the  other  hand,  it  was 
shown,  that  before  his  departure  he  had  refused  to  be  seen  by  his 
creditors;  had  left  the  city  clandestinely,  after  night,  to  join 
the  Baltimore  stage  the  next  morning;  had  borrowed  three  dol- 
lars on  the  road;  and  had  ordered  letters  to  be  sent  to  him, 
directed  to  another  name.  On  these  facts  the  court  considered 
that  the  departure  with  a  design  to  defraud  his  creditors  was  not 
disproved,  and  the  attachment  was  sustained.^ 

§  45.  A  similar  case  occurred  in  Louisiana.  An  attachment 
was  obtained  on  the  ground  that  the  defendant  ^'had  departed 
from  the  State,  never  to  return."  Afterwards  he  did  return; 
and  the  question  was,  whether  his  return  was  conclusive  evi- 
dence of  his  intention,  when  he  departed,  to  return*  The  defend- 
ant showed  that  he  had  been  a  resident  of  the  State  for  about 
five  years,  and  carried  on  business  as  a  merchant ;  and  that  dur- 
ing that  time  he  had  been  in  the  habit  of  absenting  himself  every 
year  during  the  sickly  season,  leaving  an  agent  or  clerk  to  at- 
tend to  his  business.  On  the  other  hand,  it  appeared  that  the 
defendant  was  charged  with  having,  with  the  aid  of  one  of  the 
tellers  of  a  bank,  —  the  plaintiff,  —  actually  defrauded  it  of  a 
sum  of  upwards  of  sixty  thousand  dollars.  The  court  admitted 
that,  in  tiie  absence  of  any  suspicious  circumstances,  the  defend- 
ant's return  would  probably  be  sufficient  to  establish  the  exist- 
ence, when  he  left,  of  an  intention  to  return;  but  that  the 
consequences  he  had  to  apprehend  from  the  fraud  he  was  charged 
with  having  committed,  rendered  his  intention  to  avoid  them  bv 
flight  so  probable,  that  the  mere  circumstance  of  his  return  did 
not  totally  destroy  the  presumption.^ 

^  Morgan  v.  Avery,  7  Barbonr,  656.  *  New  OrlennB  Canal  and  Banking  Co. 

^  Gibson  r.  HcLaaghlin,  1  Browne,  292.     v.  Comly,   1  Robinson  (La.),  281.    See 
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§  46.    The  term  "  absent  defendants  "  received  a  judicial  con- 
fttnictioix  in  Elentucky,  where  it  was  held  to  include  only  such  as 
were,  at  the  commencement  of  the  suit,  actually  absent  from  the 
State.  ^     And  in  South  Carolina,  under  a  statute  authorizing  an 
attachment  against  a  debtor,  '^  being  without  the  limits  of  the 
State,'*  an  attachment  was  quashed,  because,  when  issued,  the 
defendant  was  in  fact  within  the  State,  though  he  concealed 
himself  to  avoid  process,  and  though,  by  his  conduct  and  conver- 
gation  before  his  disappearance,  he  had  given  good  reason  to  be- 
lieve that  he  had  left  Ihe  State.  ^ 

§  47.  A  case  arose  in  New  York,  which,  though  not  very  fully 
and  definitely  reported  as  to  the  particular  rule  deducible  from 
it|  may  nevertheless  be  considered  as  laying  down  this  doctrine, 
—  that  where  a  particular  act,  done  by  a  debtor,  will  authorize 
an  attachment,  if  coupled  with  either  one  of  two  several  intents, 
and  an  attachment  is  obtained  on  an  averment  of  the  doing  of 
the  act  with  one  of  those  intents,  it  will  be  sustained  by  proof 
of  the  other  intent.  The  case  involved  a  construction  of  that 
clause  in  the  Code  of  Procedure  authorizing  an  attachment  where 
the  defendant  ^^  has  departed  from  the  State  with  intent  to  defraud 
his  creditors,  or  to  avoid  the  service  of  a  summons. "  Here,  it 
will  be  noticed,  is  one  act^  coupled,  disjunctively,  with  two 
several  intents.  The  act  alone  would  not  authorize  an  attach- 
ment, but,  done  with  either  intent^  would.  An  attachment  was 
obtained  on  an  affidavit  alleging  a  departure,  with  intent  to 

Beeves  v.  Comly,  3  Ibid.  863;  Simons  v,  alnence  from  the  State  had  elapsed  on  the 

Jacobs,  15  Louisiana  Annual,  425.  21st  of  April,  which  was  more  than  that 

1  Clat^  V.  Arnold,  9  Dana,  305.     In  period  after  he  left  his  house,  but   less 

Kentucky,   an  attachment  is  anthorized  than  that  after  he  embarked  at  Louisville, 

where  the  debtor  **  has  been  absent  from  The  court  considered  the  matter  at  lengthy 

the  State  four  months."    Under  this  pro-  and    announced   its  conclusion  in  these 

vision  this  case  arose.    A.  left  his  house  words:     **  Where  the  debtor    leaves    his 

in  Washington  county,  some  sixty  miles  home  with  the  intention  of  going  ont  of 

from  Louisville,  on  the  18th  of  December,  the  State,  and  dbea  consummate  his  pur- 

1859,  with  stock  for  Mississippi  and  Lou-  pose,  and  is  absent  from  his  home,  pursn- 

isiana.     He  expected  to  ship  the  stock  on  ant  to  such  intention,  for  the  period  of 

a  steamer  at  LouisviUe  on  the  2(yth  De-  four  months,   we  think  this  should   be 

cember,   but  was  unexpectedly  and  un-  regarded  as  an  absence  from  the  State, 

avoidably  detained  at  Louisville  until  the  within  the  meaning  of  the  code  and  the 

24th,  when  he  embarked,  with  his  stock,  intention  of  the  Legislature,  notwithstand- 

on  a  steamer  bound  down  the  Ohio  River,  ing  some  unlooked-for  casualty  may  have 

He  did  not  return  to    Kentucky    until  delayed  him  a  few  days  from  passing  be- 

aboat  the  first  of  the  following  May.    On  yond  the  territorial  boundary  of  the  State." 

sad  after  the  2l8t  of  April,  several  attach-  Spalding  v.  Simras,  4  Metcalfe  (Ky. ),  285. 
menta  were  sued  ont  against  him.    The         >  Wheeler  v.  Degnan,  2  Nott  ft  Mo- 

question  was,   whether  the  four  months*  Cord,  323. 
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defraud  creditors.  The  defendant  moved  to  set  aside  the  attach- 
ment, and  adduced  evidence  to  disprove  the  alleged  intent  The 
plaintiff  gave  evidence  to  sustain  the  allegation  of  the  affidavit. 
The  court  held  it  not  necessary  to  prove  the  intent  as  averred, 
provided  the  evidence  proved  the  other  intent  to  have  existed ; 
and  the  attachment  was  sustained,  because  the  other  intent  was 
considered  proved.  It  can  hardly  be  questioned  that  this  is  a 
just  and  sound  view.  The  designated  intents,  though  severally 
stated,  are  very  similar  in  character,  and  it  might  be  impracti- 
cable to  aver  with  certainty,  or  to  prove,  which  intent  was  pres- 
ent in  the  mind  of  the  defendant  at  the  time  of  departure.^ 

§  48.    AlBconding  Debtors.     An  absconding  debtor  is  one  who, 
with  intent  to  defeat  or  delay  the  demands  of  his  creditors, 
conceals  himself,  or  withdraws  himself  from  his  usual  place  of 
residence  beyond  the  reach  of  their  process;^  and  in  order  to 
constitute  an  absconding,    it  is  not  necessary  that  the  party 
should  depart  from  the  limits  of  the  State  in  which  he  has  re- 
sided.^   The  Supreme  Court  of  Connecticut  remarked:   "If  a 
person  depart  from  his  usual  residence,  or  remain  absent  there- 
from, or  conceal  himself  in  his  house,  so  that  he  cannot  be  served 
with  process,  with  intent  unlawfully  to  delay  or  defraud  his 
creditors,  he  is  an  absconding  debtor.     But  if  he  depart  from  the 
Sfcate,  or  from  his  usual  abode,  with  the  intention  of  again  re- 
turning, and  without  any  fraudulent  design,  he  has  not  absconded, 
within  the  intendment  of  the  law."    Therefore,  where  a  debtor 
departed  from  L.,  his  usual  place  of  residence,  and  went  to  M., 
in  the  same  State,  where  he  worked  openly  at  his  trade  for  above 
three  months,  without  taking  any  measures  to  conceal  himself, 
it  was  held,  that  he  was  not,  with  respect  to  a  creditor  in  L., 
an  absconding  debtor,  although  his  friends  and  neighbors  in  L. 
did  not  know  where  he  was,  and  his  absence  was  a  subject  of 
conversation  among  thenL* 

§  49,  Since  concealment,  or  withdrawal  from  one's  place  of 
abode,  with  the  intent  before  mentioned,  is  a  necessary  element 
of  absconding,  it  cannot  be  said  of  one  who  resides  abroad,  and 
comes  thence  into  a  particular  jurisdiction,  and  returns  from 

^  MoT]gaii  V,  Avery,  7  Barbonr,  656.  destinely,  with  the  intent  to  avoid, legal 

*  In  Bennett  v.  Avant,  2  Sneed,  152,     process." 
the  Supreme  Ck>art   of  Tennessee  said :         *  Field  v.  Adreon,  7  Maryland,  209 ; 
"To  abscond,  in  a  legal  sense,  means  to    Stonffer  v.  Niple,  40  Ibid.  477. 
hide,  conceal,  or  absent  one's  self  clan*         *  Fitch  v.  Waite,  5  Conn.   117.    See 

Oliver  v.  Wilson,  29  Georgia,  642. 
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that  jurisdiction  to  his  domicile,  that,  in  leaving  the  place  which 
he  had  so  visited,  he  was  an  absconding  debtor.^  And  under  a 
statute  authorizing  an  attachment  against  any  person  absconding 
or  concealing  himself,  so  that  tiie  ordinary  process  of  law  could 
not  be  served  upon  him,  it  was  held,  that  only  residents  of  the 
State  who  absconded  were  within  the  scope  of  the  law,  and  that 
an  attachment  would  not  lie,  for  that  cause,  against  one  who  had 
not  yet  acquired  a  residence  there.  ^ 

In  Alabama,  however,  upon  affidavit  that  the  defendant  ^  ab- 
sconds or  secretes  himself  so  that  the  ordinary  process  of  law 
cannot  be  served  upon  him,"  an  attachment  was  sustained, 
though  the  defendant  was  a  resident  of  another  State,  and  was 
only  casually  in  Alabama.^ 

§  50.  An  attachment  was  taken  out  on  affidavit  that  the  de- 
fendant had  departed  the  State  with  the  iutent  of  avoiding  arrest 
and  defrauding  his  creditors.  Upon  its  being  made  to  appear  to 
the  court  that  he  left  his  home  to  go  to  another  place  in  the  same 
State  to  sell  some  property ;  that,  previous  to  his  departure,  the 
object  of  his  journey  was  communicated  to  his  neighbors,  and 
was  generally  understood;  and  that  he  publicly  took  his  depart- 
ure and  returned  within  ten  days,  the  attachment  was  super- 
seded.^ And  so,  where  it  appeared  that  the  defendants  had  not 
absconded,  although  from  the  facts  and  circumstances  the  credi- 
tor was  authorized  to  say  that  he  believed  they  had  done  so.^ 

§  51.  The  act  of  absconding  necessarily  involves  intention  to 
abscond.  Therefore  a  public  and  open  removal,  or  a  departure 
unaccompanied  with  that  intention,  will  not  constitute  an  ab- 
sconding. Much  less  will  such  a  departure,  accompanied  with 
the  expressed  purpose  to  return,  when  there  are  no  suspicious 
circumstances  to  the  contrary.^ 

§  62.  In  showing  the  true  character  of  a  departure,  where  it 
is  alleged  that  it  was  but  for  a  season,  with  the  intention  of  re- 
turning, evidence  of  common  reputation  in  the  neighborhood  to 
that  effect  is  inadmissible.'  But  in  all  such  cases,  what  the 
party  said  contemporaneously  with  his  departure,  or  immedi- 

1  Hatter  of  Fitzgerald,  2  Cainea,  818  ;         *  Matter  of  Chipman,  1  Wendell,  66. 
Matter  of  Schroeder,  6  Cowen,  608.  *  Matter  of  Warner,  8  Wendell,  424. 

<  Shngart  «.  Orr,  5  Yeiger,  192.  *  Boardman  v.  Bickford,  2  Aikens,  845. 

*  Middlel>rook  v.  Amea,  6  Stewart  ft        ^  Pitts  v.  Burroof^hs,  6  Alabama,  788  ; 

Port<*r,  15S.  Havis  v,  Taylor,  13  Ibid.  824. 
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ately  previous  thereto,  as  to  the  point  of  his  destination,  the 
object  he  had  in  view,  and  when  he  expected  to  return,  is  a  part 
of  the  res  gestcBy  and  may  be  received  in  evidence  as  explanatory 
of  his  intentions,  and,  in  the  absence  of  opposing  proof,  might 
repel  the  imputation  that  he  was  absconding,  or  otherwise  en- 
deavoring to  evade  the  service  of  ordinary  process.^  And  so  his 
acts  and  declarations  at  the  time  of,  or  immediately  anterior  to, 
the  departure,  are  good  evidence  to  show  the  intention  to 
abscond. ' 

§  58.  As  the  act  of  absconding  is  a  personal  act,  it  can  be 
alleged  only  of  him  who  has  done  it.  ^  A  person  can  neither 
abscond,  keep  concealed,  nor  be  absent  by  proxy.  '*  Therefore, 
where  one  member  of  a  firm  absconded,  and  a  creditor  of  the 
firm  sued  all  the  partners  in  attachment  as  absconding  debtors, 
and  one  of  the  defendants  pleaded  in  abatement  that  he  had  not 
absconded,  the  plea  was  held  sufficient  to  defeat  the  action.' 
But  where  the  affidavit  was,  that  ^^  A.  &  Co.,  said  firm  composed 
of  A.  and  certain  parties  unknown  to  deponent,  absconds,"  it 
was  held,  in  Georgia,  that  the  attachment  could  not  be  dis- 
missed on  motion.^ 

§  53  a.  The  fact  that  a  defendant,  against  whom  an  attach- 
ment has  been  obtained  on  the  ground  of  his  having  absconded, 
afterwards  appears  to  the  action,  does  not  constitute  proof  that 
the  affidavit  alleging  the  absconding  was  false.  He  may  have 
been  an  absconding  debtor  when  the  writ  was  issued,  and  have 
returned  afterwards.* 

§  54.  Debtors  concealing  themselves.  The  concealment  which 
will  justify  an  attachment  is  but  a  phase  of  absconding,  though 
sometimes  in  attachment  laws  the  two  acts  are  set  forth  sepa- 
rately, so  as  to  indicate  that  they  are  regarded  as  distinct  More 
usually,  however,  they  are  connected  together  thus,  —  "  absconds 
or  conceals,"  or  "absconds  or  secretes;"  in  which  case  they 
have  rbeen  regarded,  and  no  doubt  rightly,  as  undistinguishable. 
Therefore,  an  affidavit  stating  that  the  defendant  "absconds  or 
conceals  himself,"  does  not  exhibit  two  separate  grounds  for 

1  Pitts  V,  Bnrroaghs,  6  Alabama,  783 ;  ker,  67  Ibid.  636  ;  Wallace  v.  Lodge,  5 

Offatt  V,  Edwards,  9  Robinson  (La.),  90  ;  Bradwell,  507. 
Havis  V.  Taylor,  13  Alabama,  82i ;  Bur-         *  Boss  v.  Clark,  82  Missoari,  296. 
gess  V.  Clarlc,  8  Indiana,  250 ;  Oliver  v.         *  Leach  v.  Cook,  10  Vermont,  289. 
Wilson,  29  Georgia,  642 ;  Brady  v.  Par-         *  Hines  v.  Kimball,  47  Georgia,  587. 
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attacbment,  which,  coupled  by  the  disjunctive  ^^or,"  would  be 
TiciouB,  but  cue  only,  for  the  terms  are  of  equivalent  meaning.^ 

§  54  a.  An  attachment  was  obtained  on  an  affidavit  that  the 
defendant  ^  so  conceals  himself  that  process  cannot  be  served 
upon  him."  The  facts  were,  that  the  defendant  was  called  upon 
in  the  evening  for  payment  of  the  demand,  and  notified  that  un- 
less he  made  it  suit  would  be  instituted*  During  the  night,  or 
the  next  morning,  he  sold  out  his  entire  stock  of  goods,  without 
taking  an  invoice,  and  in  the  morning  left,  and  was  absent  for 
two  months.  When  called  upon,  the  evening  before,  he  had 
promised  to  call  and  see  plaintiff's  attorney  in  the  morning,  but 
left  without  doing  so,  or  giving  any  notice  that  he  designed  to 
leave.  Upon  these  facts  an  instruction  to  the  jury  in  the  follow- 
ing terms  was  held  correct :  ^  It  is  concealment  to  avoid  service 
of  process,  no  matter  whether  for  an  hour,  a  day,  or  a  week; 
whether  with  a  view  to  defraud  creditors  or  merely  to  have  time 
to  make  a  disposition,  lawful  or  otherwise,  of  his  property,  be- 
fore his  creditors  got  at  him ;  it  is  placing  himself  designedly  so 
that  his  creditors  cannot  reach  him  with  process ;  which  consti- 
tutes concealment  under  the  statute. "  ^  And  if  a  man  leave  a 
place,  requesting  false  information  to  be  given  of  his  move- 
ments, he  conceals  himself.^ 

§  55.  Where  an  attachment  was  issued,  on  affidavit  that  '^  the 
defendant  was  secreting  himself,  so  that  the  ordinary  process  of 
law  could  not  be  served; "  and  it  was  shown  on  his  behalf,  that 
he  was  temporarily  absent  from  his  place  of  abode,  on  a  visit  to 
his  son-in-law  in  another  county  of  the  same  State;  that  the 
plaintiff  knew  the  defendant's  intention  to  make  said  visit  long 
before  he  started,  and  that  his  intention  was  also  publicly  and 
notoriously  known ;  it  was  held  to  be  imnecessary  for  the  defend- 
ant to  show  that  he  communicated  to  the  plaintiff  his  intention 
to  make  the  visit,  and  that  it  was  sufficient  if  it  were  known  in 
the  neighborhood,  and  could  have  been  ascertained  on  inquiry.^ 

§  56.  Under  a  statute  authorizing  an  attachment  to  issue 
against  a  debtor  on  the  ground  that  ^^he  conceals  himself  in 
order  to  avoid  being  cited,"  it  was  held  in  Louisiana,  that  an 
absconding  to  avoid  a  criminal  prosecution,  and  not  to  prevent 

1  OoM  V.  Qowing,  6  Bicbardeon,  477  ;        *  North  v.  McDonald,  1  BiaseU,  67. 
Connd  v.  MeGee,  9  Teiger,  428.  ^  Walcott  v.  Hendrick,  6  Texas,  40i. 

*  ToQBg  «.  NelMiif  26  Illinoia,  666.         See  Boggs  v.  Bindakoff,  23  Illinois,  66. 
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civil  suits  being  brought  against  the  absconder,  did  not  authorize 
an  attachment.^  But  in  Alabama,  under  a  statute  giving  an  at- 
tachment against  one  who  '^  secretes  himself  so  that  the  ordinary 
process  of  law  cannot  be  served  on  him,"  it  was  ruled  that  it 
would  lie  against  one  who  fled  to  avoid  arrest  for  a  criminal 
offence.^  And  in  Kentucky,  under  a  statute  authorizing  an  at* 
tachment  against  a  party  who  ^'has  left  the  coimty  of  his  resi- 
dence to  avoid  the  service  of  a  summons, "  it  was  held,  that  a 
flight  by  one  for  the  purpose  of  avoiding  arrest  to  answer  a  crim- 
inal charge,  had  the  effect  to  prevent  the  service  of  a  summons  to 
answer  in  a  civil  action  for  the  same  wrong,  and  therefore, 
though  not  within  the  letter,  it  came  within  the  reason  of  the 
statute.  ^ 

§  56  a.  This  concealment  must  be  averred  to  be  the  act  of  the 
defendant  Under  a  statute  authorizing  an  attachment  "when 
the  debtor  conceals  himself  so  that  process  cannot  be  served  upon 
him, "  an  affidavit  that  the  defendant  "  is  concealed  within  this 
State,  so  that  process  cannot  be  served  upon  him  "  was  held  bad, 
because  it  did  not  allege  that  the  defendant  concealed  himself. 
Said  the  court:  "To  authorize  the  attachment,  it  must  appear 
that  there  was  an  intent  upon  the  part  of  the  debtor  to  conceal 
himself,  so  that  process  cannot  be  served  on  him.  It  must  be  his 
own  misconduct  or  bad  faith,  and  not  the  acts  or  misconduct  of 
any  other  person;  and  that  fact  must  positively  appear  by 
averments. "  * 

§  56  b.  Where  an  attachment  is  regularly  issued,  on  the 
ground  that  "the  defendant  evades  the  service  of  ordinary 
process  by  concealing  himself,'*  the  fact  that  on  the  same  day 
that  the  attachment  was  levied,  but  after  its  levy,  he  was  per- 
sonally served  with  process,  is  no  ground  for  the  court's  refusing 
judgment  of  condemnation  of  the  property  attached.  "It  very 
often  happens  that  the  man  who  cannot  be  found  just  before  the 
service  of  an  attachment  is  very  oppressive  in  his  presence  just 
Afterwards. "  ^ 

§  57.  Non-resident  debtors.  In  (Jeorgia,  on  a  motion  to  dis- 
miss an  attachment  obtained  on  the  ground  that  the  defendant 

1  Evans  V.  Saul,  8  Martm,  N.  s.  247.  *  Winkler  v,  Barthel,  6  Bradwell,  111. 

s  Malone  v.  Handlej,  81  Alabama,  117.         *  Giddings  v,  Squier,  4  Mackey,  49. 
8  Bank  of  Commerce  v.  Payne,  86  Ken- 
tneky,  446. 
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resided  out  of  the  State,  it  was  urged  in  support  of  the  motion 
that  the  attachment  was  void  under  the  14th  amendment  of  the 
Constitution  of  the  United  States ;  but  the  court  said :  '^  No  one 
ever  dreamed  that  the  attachment  laws  of  the  several  States 
authorizing  attachments  against  non-resident  defendants,  were 
yiolatiye  of  the  Constitution  of  the  United  States.  Argument  is 
imnecessary. "  ^ 

§  57  a.  Mere  absence  from  a  particular  jurisdiction  is  not  a 
conTertible  term  with  non-residence.^  As  we  shall  presently  see, 
absence  from  one's  domicile  may  be  so  prolonged  as  to  justify 
his  being  subjected  to  attachment  as  a  non-resident ;  but  where 
a  statute  authorizes  an  attachment  on  the  ground  of  a  debtor's 
non-residence,  he  cannot  be  proceeded  against  on  an  affidavit 
alleging  that  he  absconds  and  is  not  within  the  State.  ^ 

• 

§  58.  In  determining  whether  a  debtor  is  a  resident  of  a  par- 
ticular State,  the  question  as  to  his  domicile  is  not  necessarily 
always  involved ;  for  he  may  have  a  residence  which  is  not  in 
law  his  domicile.  Domicile  includes  residence,  with  an  inten- 
tion to  remain ;  while  no  length  of  residence,  without  the  inten- 
tion of  remaining,  constitutes  domicile.^ 

§  59.  A  7  evident  and  an  inhaMtant  mean  the  same  thing.  A 
person  resident  is  defined  to  be  one  ^^  dwelling  or  having  his 
abode  in  any  place;"  an  inhabitant,  '^one  that  resides  in  a 
place. "  *  These  terms  will  therefore  be  used  synonymously,  as 
they  may  occur  in  the  cases  cited. 

§  59  a.  In  the  attachment  law  of  at  least  one  State,  —  Mary- 
land, — the  word  citizen  is  used  in  reference  to  persons  liable  to 
be  proceeded  against  by  attachment;  and  the  meaning  of  that 
word,  in  that  connection,  became  the  subject  of  discussion  there ; 
and  the  court  held,  that  a  party  may  not  be  a  citizen  for  political 
purposes,  and  yet  be  one  for  commercial  or  business  purposes, 
and  considered  that  one  who  was  residing  and  doing  business  in 
that  State  was,  in  contemplation  of  the  attachment  laws,  a  citi- 
zen of  that  State,  though  an  unnaturalized  foreigner,  and  enti- 

1  Pyroliuite  M.  Ca  v.  Ward,  73  Geor-  Foster  v.  Hall,  4  Hninphreys,  846 ;  Mitch- 

gU,  491.  ell  V.  United  States,  21  Wallace,  350. 

*  Chariton  County  v.  Moberly,  69  Mis-  ^  Roosevelt  v,  Kellogg,  20  Johns.  208 ; 
sonri,  238.  Matter  of  Wrigley,   4  Wendell,  602 ;    8 

*  Croxall  9.  Hatchings,  7 Halsted,  84.       Ibid.   184;    2  Kent's   Com.   431»  note; 
<  Mfttter  of  Thompson,  1  Wendell,  48  ;    Wiltse  p.  Steams,  13  Iowa,  282. 
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tied  to  no  political  privileges.  This  was,  in  effect,  to  make  no 
distinction  in  meaning  between  the  words  citizen^  reddent,  and 
infiabUant.^ 

§  60.  Where  a  subject  of  a  foreign  government,  who  had  been 
trading  in  the  West  Indies,  came  to  this  country  on  a  commer- 
cial adventure  without  any  idea  of  settling  here,  or  of  not  return- 
ing hence  as  soon  as  his  business  was  settled,  he  was  held  to  be 
a  non-resident,  and  liable  as  such  to  an  attachment*''  So,  a  per- 
son coming  occasionally  to  a  place  in  the  course  of  trade,  is  not 
an  inhabitant  of  that  place.  ^  Nor  can  one  who  removed  from 
another  State  clandestinely,  and  conceals  himself  in  that  to 
which  he  fled,  be  regarded  as  a  resident  of  the  latter.^  So, 
where  one  who  had  been  a  resident  of  New  York,  broke  up 
his  residence  and  sailed  for  England  9ine  animo  revertendij  but, 
after  staying  there  three  weeks,  returned  to  New  York,  on  his 
way  to  Canada,  and  took  lodgings  in  Brooklyn  to  await  the 
arrival  of  his  goods,  and  remained  there  a  few  weeks,  and  then 
passed  over  to  New  York,  and  took  lodgings  there  for  a  few 
days ;  it  was  held,  that  these  circumstances  afforded  no  foun- 
dation for  a  pretence  that  he  was  a  resident  or  inhabitant  of 
New  York.^ 

§  61.  But  one  who  goes  to  a  place  with  the  intention  to  reside 
there  becomes  a  resident  of  that  place,  and  acquires  a  domicile 
there,  whether  the  residence  have  been  long  or  short.*  But  this 
animics  manendi  must  certainly  exist,  otherwise  no  domicile  is 
acquired.  Therefore,  where  one  abandoned  his  residence  in 
Indiana,  and  went  thence  with  his  family  to  New  York,  where 
he  lived  with  a  friend,  while  he  was  looking  out  for  an  oppor- 
tunity of  again  getting  into  business;  and  whether  he  should 
finally  settle  in  that  State  or  elsewhere,  was  undetermined ;  it 
was  considered  that  he  might  be  proceeded  against  by  attach- 
ment as  a  non-resident  of  New  York.^    But  where  an  attachment 


1  Field  V.  Adreon»  7  Maryland,  209 ;  Remarkfl  of  Chancellor  Walworth,  6.  c. 

Risewick  r.  Davis,  19  Ibid.  82.  4  Wendell,  602. 

s  Matter  of  Fitzgerald,  2  Gaines,  818.         «  2  Kent's  Com.  481,  note ;  Chesney  v. 

See  Greene  v.  Beckwith,  88  Missouri,  884  ;  Francisco,  12  Nebraska,  626 ;  Swaney  v, 

Leonar4  v.  Stout,  86  New  Jersey  Law,  Hutchins,  18  Ibid.  266  ;  Knapp  v.  Qer- 

370  ;  Krone  v.  Cooper,  48  Arkansas,  547.  son,  26  Federal  Reporter,  197. 

>  Barnet's  Case,  1  Dallas,  162 ;  Board-         ^  Burrows  v.  Miller,  4  Howard  Pract. 

man  v.  Bickford,  2  Aikens,  845.  849.    See  Clark  o.  Pratt^  18  Louisiana 

4  Shngart  v.  Orr,  5  Yerger,  192.  Annual,  102. 

•  Matter  of  Wrigley,  8  Wendell,  184 ; 
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was  taken  out  against  a  party  on  the  ground  of  non-residence, 
the  aflSdayit  alleging  that  he  had  but  just  emigrated  to  this 
country,  and  had  no  permanent  residence,  except  his  staying  as 
a  boarder  and  lodger  with  the  plaintiff ;  it  was  held,  that  he  was 
not  a  non-resident,  having  left  forever  his  native  land,  and  hav- 
ing no  determination  to  reside  elsewhere  than  where  he  was  at 
the  time  the  attachment  was  obtained.^ 

§  62.    On  the  question  of  residence,  the  mode  of  living  is  not 
material,  whether  on  rent,  at  lodgings,  or  in  the  house  of  a 
friend.     The  apparent  or  avowed  intention  of  constant  residence, 
not  the  manner  of  it,  constitutes  the  domicile.     In  inquiries  of 
this  sort,  minute  circumstances  are  taken  into  consideration :  the 
immediate  employment  of  the  party,  his  general  pursuits  and 
habits  of  life,  his  friends  and  connections,   are  circumstances 
which,  thrown  into  the  scale,  may  give  it  a  decisive  preponder- 
ance.^   Therefore,  where  a  man  came  from  another  place  to  re- 
side in  Pennsylvania,  introduced  his  family  there,  took  a  house, 
engaged  in  trade,  and  contracted  debts,  he  was  held  to  be  an 
inhabitant,  so  as  to  be  the  subject  of  domestic,  and  not  of  foreign 
attachment^    So,  where  an  unmarried  man  came  to  Philadel- 
phia, took  lodgings,  and  rented  a  store  in  the  city,  where  he 
carried  on  trade,  and  frequently  declared  his  intention  of  taking 
up  a  permanent  residence  in  the  city,  he  was  considered  to  be 
an  inhabitant^    So,  where  a  resident  of  the  State  of  New  York 
went  thence  to  Illinois,  and  purchased  there  a  farm,  which  he 
lived  upon  and  cultivated  three  years,  and  while  living  thereon 
voted  in  Illinois,  and  spoke  of  tiiat  State  as  his  residence,  and 
declared  his  intention  to  make  the  farm  his  permanent  home, 
and  said  that  his  wife  —  who  had  all  the  time  remained  in  New 
York  —  would  join  him  on  the  decease  of  her  mother,  who  was 
too  old  to  be  removed;  he  was  held  to  be  a  resident  of  Illinois.^ 
And  while  a  man  thus  remains,  he  is  to  be  regarded  as  a  resi- 
dent of  the  place,  though  he  avow  an  intention  to  withdraw  from 
it;^  and  though  he  go  away,  stating  that  he  intends  to  go  to 
another  State,  but  is  absent  only  a  short  time,  and  does  not  leave 

>  Heidenbftch  v.  SchUnd,  10  Howard        *  Wells  v.  The  People,  44  Illinois,  40. 
Pnct.  477.     See  Brown  v.  Aahboagb,  40         *  Lyle   v.   Foreman,   1    DaUaa,   480  ; 

lUd.  260.  Bainbridge  v,  Alderson,   2  Browne,  61  ; 

*  Guier  v.  0*Daniel,  1  Binney,   849,  Smith  v.  Story,  1  Humphreys,  420 ;  Strat- 
note.  ton  v,  Brigham,  2  Sneed,  420 ;  Long  v. 

*  Bamet's  Case,  1  Dallas,  152;  Thnr-  Ryan,  30  Grattan,  718;  Hanson  v.  Gra- 
neyssen  v.  Vonthier,  1  Miles,  422.  ham,  82  California,  681. 

«  Kennedy  r.  Baillie,  8  Teates,  50. 
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the  State  in  which  he  has  resided.  ^  And  so,  though  he  go  into 
another  State,  to  seek  another  residence.  In  such  case  he  does 
not  become  a  non-resident  until  the  fact  and  intention  unite  in 
another  abode  elsewhere.* 

§  63.    It  follows  from  these  views  of  what  constitutes  a  resi- 
dent or  inhabitant,  that  change  of  abode,  sine  animo  revertendi^ 
makes  one  immediately  a  non-resident  of  the  place  from  which 
he  departs.*    Therefore,  where  a  person  resided  and  carried  on 
business  in  New  York  for  several  years,  and  beco.ming  embar- 
rassed and  imable  to  pay  his  debts,   determined  to  leave  this 
country  for  England,  and  did  actually  leave,  taking  with  him 
his  effects,  without  any  intention  of  returning,  he  was  held  to  be 
no  longer  an  inhabitant  of  New  York.^    So,   where  one  had 
acquired  a  residence  in  Philadelphia,  and  sailed  thence  to  the 
West  Indies  as  supercargo  of  a  vessel,  taking  with  him  four- 
fifths  of  his  property,  having  previously  executed  an  assignment 
of  the  rest  of  it  for  the  benefit  of  creditors ;  and  engaged  in  trade 
in  the  West  Indies,  where  he  was  seen  by  persons  who  understood 
from  him  that  he  did  not  intend  to  return  soon,  and  his  letters 
had  been  for  nine  months  silent  as  to  his  return ;  he  was  consid- 
ered to  be  no  longer  an  inhabitant  of  the  State,  and  his  property 
was  subjected  to  a  foreign  attachment,  though  when  he  went  away 
he  expressed  his  purpose  to  return  in  twelve  or  eighteen  months.* 
So,  where  one  resided  a  few  months  in  Philadelphia,  and  then 
proceeded  to  Virginia,  whence  he  sailed  for  England,  in  conse- 
quence of  receiving  intelligence  of  the  misconduct  of  a  partner 
there,  but  declaring  his  intention  to  return  in  the  ensuing  spring, 
it  was  considered  that  he  had  ceased  to  be  an  inhabitant  of 
Pennsylvania,    and  was  subject  to  foreign  attachment^      So, 
where  a  resident  of  Kentucky  stated  that  he  had  purchased  land 
in  Missouri,  and  intended  to  go  there  in  the  fall  to  live ;  and 
persuaded  an  acquaintance  to  go  with  him  and  settle  in  his 
neighborhood ;  and  did  go  away  in  the  fall,  and  was  absent  when 
the  suit  was  brought ;  it  was  held  sufficient  to  justify  proceeding 
against  him  by  attachment  as  a  non-resident,  though  he  returned 
z  month  after  the  suit  was  brought^    So,  where  one  left  Indiana 

1  Shipman  v,  Woodbury,  2  Miles,  67  ;         *  Moore    v.   Holt,   10    Grattan,    284  ; 

Wheeler  v,  Degnan,  2  Nott  &  McCord,  Whitly  v.  Steakly,  8  Baxter,  898. 
828.  *  Matter  of  Wrigley,  4  Wendell,  602 ; 

«  Pfoutz  V.  Comford,  36  Penn.  State,  8  Ibid.  184. 
420  ;  Reed's  Appeal,  71  Ibid.  878  ;  Smith         *  Nailor  v,  French,  4  Yeates,  241. 
V.  Dalton,  1  Cincinnati  Sup.  Ct  Reporter,         •  Taylor  v.  Knox,  1  Dallas,  158. 
150.  ^  Farrow  v.  Barker,  8  B.  Monroe,  217. 
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under  false  pretexts,  leaving  his  family  ignorant  of  the  cause  of 
Ma  flight,  and  the  place  of  his  destination ;  and  was  absent  for 
more  than  two  months,  when  a  suit  bj  attachment  was  brought 
against  him  as  a  non-resident ;  and  was  gone  about  a  year  alto- 
gether, and  during  that  time  was  in  Nevada;  and  there  was 
nothing  showing  an  intention  to  return,  but  circumstances  au- 
thorized the  contrary  inference;  it  was  held,  that  it  might  be 
inferred  that  he  had  left  Indiana  and  located  in  Nevada,  with 
the  intention  of  making  his  home  in  that  Territory.^  So, 
where  one  went  from  Philadelphia  to  the  West,  with  a  view 
to  select  a  place  for  future  residence,  and  took  a  farm  in  Illi- 
nois, and  sent  for  his  wife  and  family,  he  was  held  to  have 
changed  his  residence,  though  his  family  temporarily  remained 
behind.^ 

§  63  a.  As  a  change  of  abode,  9ine  animo  revertendiy  is  neces- 
sary to  make  one  a  non-resident  of  the  place  from  which  he 
departs,  it  follows  that  the  enlistment  of  one  in  the  volunteer 
military  service  of  the  United  States,  or  his  being  drafted  into 
it,  and  his  departure  from  the  place  of  his  domicile  to  a  point 
out  of  the  State,  in  the  performance  of  military  duty,  with  an 
intention  to  return,  at  the  expiration  of  his  term  of  service,  to 
his  former  abode,  cannot  have  the  effect  of  making  him  a  non- 
resident.^ 

§  64.  When  an  individual  departs  from  his  place  of  abode  in 
one  State,  with  the  intention  of  taking  up  his  residence  in  an- 
other State,  at  what  point  of  time  is  he  to  be  regarded  as  a  non- 
resident of  the  State  in  which  he  has  been  domiciled  ?  Can  he 
be  BO  considered  before  he  passes  the  boundary  of  that  State  ? 
This  question  arose  in  Virginia,  under  a  statute  authorizing  an 
attachment  ^'against  a  person  who  is  not  a  resident  of  this 
State."  The  defendant  left  Winchester  at  nine  o'clock,  A.  M., 
and  went  by  railroad  to  Harper's  Ferry,  where  he  remained  until 
between  half -past  two  and  three  o'clock,  p.  m.,  when  he  took  the 
cars  for  Baltimore,  intending  to  go  directly  on  to  Philadelphia, 
where  he  purposed  residing.  Between  ten  and  eleven  o'clock, 
A.  M.,  of  that  day,  an  attachment  was  taken  out  and  immediately 
executed.  The  point  was  raised  whether,  at  that  time,  the  de- 
fendant, being  still  within  the  limits  of  the  State,  had  become  a 

See  Bitter  v.  P.  M.  L.  Ine.  Co.,  82  Kan-         <  Reed  o.  Ketch,  1  Philadelphia,  105. 
iu,  504.  *  Tibbits    v.    Townuend,    16    Abbott 

1  McCollem  v.  l^hite,  23  Indiana,  48.      Pract  221. 
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non-resident;  and  the  Court  of  Appeals  held  that  he  had.^  But 
a  mere  purpose  to  change  residence,  though  evidenced  hy  acts  of 
removal  of  the  party's  property,  will  not  make  him  a  non-resident 
of  the  State  from  which  he  purposes  to  depart^  until  he  shall 
have  begun,  at  least,  the  removal  of  his  person.  Thus,  in  New 
Jersey,  where  the  defendant  had  moved  his  goods  and  chattels 
out  of  the  house  he  had  been  occupying  to  a  canal-boat,  with  the 
intention  of  taking  them  and  his  family  to  another  State ;  and 
while  some  of  the  goods  were  on  the  boat,  some  on  the  wharf, 
ready  to  be  put  on  board,  and  others  on  the  premises,  and  in 
transitu  from  the  premises  to  the  boat,  an  attachment  was  taken 
out  on  the  ground  that  he  was  ^^  not  resident  in  this  State  at  this 
time ; "  the  court  held,  that  at  most  there  was  but  an  intention 
to  remove,  which,  without  the  fact  of  an  actual  removal,  did  not 
make  the  defendant  a  non-resident.^ 

§  65.  The  Court  of  Appeals  of  New  York  recognized  the  com* 
patibility  of  domicile  in  that  State  with  actual  non-residence, 
so  as  to  authorize  the  party  to  be  proceeded  against  by  attach- 
ment as  a  non-resident,  even  when  the  intention  to  return  ex- 
isted, and  there  was  no  abandonment  of  domicile.  This  was  only 
an  extended  application  of  the  doctrine  held  in  that  State,  in  the 
case  above  cited,'  as  applied  to  absent  debtors.  •  In  the  case  now 
referred  to  the  defendant  was  proceeded  against  as  a  non- 
resident. On  his  behalf  it  was  offered  to  be  proved,  that  he  was 
not-  a  non-resident  of  New  York  when  the  attachment  was  taken 
out,  but  a  resident  thereof ;  and  that  he  had  been  absent  about 
three  years,  attending  to  a  lawsuit  at  New  Orleans,  and  returned 
thence  to  New  York  after  the  attachment  was  obtained.  This 
evidence  was  excluded  by  the  judge,  because  the  offer  itself 
showed  the  defendant  to  be  a  non-resident  at  the  time  the  at- 
tachment issued ;  and  the  Court  of  Appeals  sustained  this  ruling, 
and  held  that  the  defendant  was  a  non-resident  when  the  attach- 
ment issued,  although  domiciled  in  New  York.^    The  doctrine 

1  Clark  V.  Ward,  12  Grattan,  iiO,     See        *  Matter  of  Thompson,  1  Wendell,  45. 
Spalding    V.   Siroms,   4    Metcalfe  (Ky.),         *  Haggart  o.  Moi^n,  1  Selden,  422. 

285.     In  Kansas  it  was  held,  contrary  to  See  Frost  o.   Brisbin,    19  Wendell,    11 ; 

the  Virginia  doctrine  stated  in  the  text,  Burrill  v.  Jewett,  2  Bobertson,  701 ;  Weit- 

that  the  defendant,  though  on  his  way  to  kamp  v.   Loehr,  53  New  York  Superior 

reside  in  another  State,  could  not  be  con-  Ct  79.  Sed  contra^  Brundred  v.  Del  Hoyo^ 

sidt'red  a  non-resident  of  Kansas  until  he  Spencer,  828.     See  remarks  of  Roosbyxlt, 

actually  left  its  territory.     Ballinger  o.  J.  in  Hurlbat  «•  Seeley,  11  Howard  PracU 

Lantier,  16  Kansas,  608.  507. 

s  Kugler  v.  Shreve,  4  Dutcher,  129. 
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of  tliia  case,  is,  substantially,  held  in  Pennsylvania,^  New  Jer- 
sey,* Maryland,*  North  Carolina,*  Mississippi,^  Wisconsin,*  and 
Minnesota.^ 

§  66.  The  legal  residence  of  a  wife  follows  that  of  her  hus- 
band, though  she  may  not  actually  reside  at  the  place  of  his 
domicile ;  and  hence  she  may,  conjointly  with  her  husband,  be 
proceeded  against  by  attachment,  as  a  non-resident  of  the  State 
in  which  she  actually  resides,  if  he  be  a  resident  of  another 
State.  This  was  held  in  a  case  where  the  wife  was,  before  mar- 
riage, a  resident  of  New  Jersey,  and  was  married  there  to  a  resi- 
dent of  New  York,  After  the  marriage  they  went  to  Europe, 
and  during  their  absence  an  attachment  was  sued  out  against 
them  as  non-residents,  for  a  debt  contracted  by  the  wife  dum 
8oku  It  was  her  intention,  when  she  went  abroad,  to  return  to 
her  place  of  residence  in  New  Jersey  and  continue  her  residence 
there  for  a  time,  and  on  her  return  she  carried  out  that  inten- 
tion; her  husband  visiting  her  on  Saturdays,  coming  for  that 
purpose  from  New  York,  where  he  did  business,  and  returning 
the  next  week  to  New  York.  She  was  held  to  be  a  non-resident 
of  New  Jersey,  so  as  to  authorize  the  attachment.® 

§  67.  The  remedy  by  attachment  against  a  non-resident  is  not 
annulled  or  suspended  by  his  accidental  or  transient  presence 
within  the  State ;  •  nor  by  his  becoming  a  resident  of  the  State 
after  levy  of  the  attachment ;  ^  nor  by  the  fact  that  he  has  a  com- 
mercial domicile  —  that  is,  is  engaged  in  business  —  therein, 
when  his  personal  domicile  is  in  another  State.  ^^    Therefore 

1  Eberly  v,  Bowland,  1  Pearson,  812.  >  Wolf  o.   McGavock,   28  Wisconsin^ 

S  Weber  o.  Weitling,  18  New  Jersey  616. 

Eq.  441.     In  Stout  v.  Leonard,  87  New  ^  Keller  v.  Carr,  40  Minnesota,  428. 

Jersey  Law,  492,  it  was  held  that  a  man  '  Hackottstown   Bank  o.  Mitchell,   4 

can  have  but  one  domicile  for  one  and  Dutcher,  516. 

the  same  purpose  at  any  one  time,  though  '  Bryan  v,   Dunseth,  1   Martin  K.  8. 

he  may  hare  numerous  places   of   resi-  412 ;   Jackson  v.  Perry,  18  B.   Monroe, 

denee.    Therefore  where  one  had  a  place  281 ;    Burcalow   v.   Trump,   1    Houston, 

of  residence  in  New  Jersey  for  the  sum-  868 ;  Greene  v.  Beckwith,   88  Missouri, 

mer,  and  one  in  New  York  for  the  winter,  884  ;  Perrine  ads,  Evans,  85  New  Jersey 

it  was  decided  that  he  could  be  proceeded  Law,  221. 

against  as  a  non-resident  of  New  Jersey  ^®  T^rimer  v.  Kelly,  10  Kansas,  298. 

whenerer  he  was  absent  from  that  State.  ^^  Rayne  r.  Taylor,  10  Louisiana  An- 

s  Riaewick  v.  Davis,  19  Maryland,  82  ;  nual,  726 ;  Greene  v.  Beckwith,  88  Mis- 

Doney  v.  Kyle,  30  Ibid.  512.  sonri,  884  ;  Malone  9.  Lindley,  1  Phila- 

*  Wheeler  v.  Cobb,  75  North  Carolina,  delphia,  192  ;  Wallace  v.  Castle,  68  New 
fl.  York,  870 ;  Cooke  v.  Appleton,  51  New 

*  Alston  9.  Nfwoomer,  42  Mississippi,  York  Superior  Ct.  529. 
186 ;  Morgan  v.  Nunes,  54  Ibid.  808. 
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where  a  defendant  had  all  his  business  and  property  in  the  State 
of  New  York,  and  all  his  business  capital  and  his  bank  account 
in  the  city  of  New  York,  where  he  was  engaged  in  business,  and 
where  he  spent  on  an  average  eight  hours  of  every  business  day ; 
but  for  reasons  of  convenience  and  economy  maintained  his 
family  in  Jersey  City,  in  the  State  of  New  Jersey,  and  spent 
with  them  there  his  nights  and  Sundays ;  it  was  held,  that  he 
was  not  a  resident  of  the  State  of  New  York.  ^ 

§  68.  Debtors  removing  their  Property.  In  many  of  the  States 
statutory  provisions  exist  authorizing  attachments  to  issue, 
where  a  debtor  is  about  to  remove  his  property  out  of  the  State, 
or  to  dispose  of  it  so  as  to  defraud  his  creditors.  We  will  give 
attention  to  the  cases  which  have  arisen  under  provisions  of  this 
description. 

§  69.  In  Louisiana,  under  a  statute  authorizing  an  attachment 
where  "the  debtor  is  about  to  remove  his  property  out  of  the 
State  before  the  debt  becomes  due,"  it  was  decided  that  the 
statute  must  be  understood  to  apply  to  property  which  the  credi- 
tor might  have  supposed  would  not  be  carried  out  of  the  State, 
and  to  which  he  might  have  looked  for  his  security  at  the  time 
of  contracting,  or  since;  but  that  it  would  be  unreasonable  to 
extend  it  to  a  species  of  property  which,  from  its  nature  and 
destination,  must  necessarily  be  taken  out  of  the  State,  and 
which  the  creditor  could  not  have  believed  would  remain  con- 
tinually within  its  limits.  Therefore,  where  a  debtor  was  the 
owner  of  a  steamboat,  which  he  had  purchased  from  the  plain- 
tiff, and  for  part  of  the  purchase-money  had  given  notes  to  the 
plaintiff,  secured  by  a  mortgage  on  the  boat,  which  notes  were 
not  yet  due;  and  after  the  giving  of  the  notes,  he  had  been 
running  the  boat  regularly  in  a  particular  trade,  which  neces- 
sarily took  her  out  of  the  State ;  it  was  considered,  that  the  fact 
of  the  defendant  being  about  to  take  her  away  on  one  of  her 
regular  trips,  without  any  fraud  or  intention  to  defraud  being 
alleged,  was  not  sufficient  to  justify  an  attachment,  on  the 
statutory  ground  above  cited.  ^    And  so  in  a  similar  case  in 

1  Barry  v.  Bockover,  6  Abbott  Pract.  bott  Pract.  N.  s.  407  ;  Towner  v.  Church, 

874.     See  Potter  v.  Kitchen,   Ibid.  374,  2  Abbott  Pract.  299  ;  McKinlay  v.  Fowler, 

note  ;  Lee  v.   Stanley,  9  Howard  Pract  1  Howard  Pract.  N.  s.  282 ;  Coffin  v.  Stitt, 

272;    Houghton  p.   Ault,   16  Ibid.   77;  6  New  York  Civil  Procedure,  261. 

Chaine  v,  Wilson,  Ibid.   552 ;   8  Abbott  ^  RusseU  v.  Wilson,  18  Louisiana,  867. 

Pract.  78  ;  1  Bosworth,  678 ;  Murphy  v.  See  Montgomery  v.  Tilley,  I  B.  Monroe, 

Baldwin,  41  Howard  Pract.  270  ;  11  Ab-  155  ;  Lyons  v.  Mason,  4  Coldwell,  525. 
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WiBConsin.      The  aflSdavit  alleged  that  "  the  defendant  is  about 
fraudulently  to  remove,  convey,  or  dispose  of  his  property,  so  as 
to  binder  the  plaintiff  from  collecting  his  said  debt ; "  and  added, 
as  ^  reasons  and  circumstances  upon  which  the  belief  of  the  above 
facts  Is  founded,  that  the  defendant  is  now  on  his  way  down  the 
"Wisconsin  river  with  a  large  raft  of  pine  lumber,  bound  for  the 
southern  market,  and  is  now  removing  the  same  out  of  this  Terri- 
tory;  and  that  said  lumber  is  all  the  property  said  defendant 
owns  in  said  Territory,  or  elsewhere  to  the  knowledge  of  affiant " 
The  affidavit  was  held  bad ;  and  the  court  said :  ^  When  the  fact 
*  that  a  defendant  is  about  fraudulently  to  remove,  convey,  or 
dispose  of  his  property  to  hinder  or  delay  his  creditors, '  is  a 
ground  for  proceeding  in  attachment,  the  facts  stated  to  sustain 
the  position  should  show  that  the  defendant  is  so  acting  with  his 
property,  out  of  its  ordinary  and  necessary  use,  as  to  produce 
the  reasonable  conviction  that  a  fraudulent  disposition  thereof 
is  intended.     To  state  in  the  affidavit  circumstances  showing 
that  defendant  is  using  his  property  in  the  only  way  in  which  it 
could  be  of  any  value  whatever,  and  strictly  conforming  to  the 
usages  and  customs  observed  in  that  line  of  business  by  persons 
so  engaged,  furnishes  no  ground  whatever  to  authorize  the  writ 
of  attachment."^    In  Iowa  an  attachment  was  obtained  on  the 
ground  that  "  the  defendant  is  about  to  remove  his  property  out 
of  the  State,  without  leaving  sufficient  remaining  for  the  pay- 
ment of  his  debts. "    On  a  counter-claim  in  the  attachment  suit, 
to  recover  damages  for  the  wrongful  issuing  of  the  attachment, 
it  appeared  that  the  property  which  the  defendant  was  about  to 
remove  out  of  the  State  was  a  team  of  horses,  wagon,  and  har- 
ness, with  which  he  habitually  earned  his  living  as  a  farmer ; 
and  that  the  removal  was  only  a  temporary  one,  for  the  purpose 
of  conveying  him  on  a  journey  into  another  State,  from  which  he 
intended  to  return ;  and  it  was  held  not  to  justify  the  attach- 
ment ;  the  statute  being  considered  to  contemplate  a  permanent 
removal,  and  not  a  temporary  use  of  the  property  out  of  the 
State.  2 

§  70.  In  Illinois,  where  the  statute  authorized  an  attachment 
when  the  debtor  "  is  about  to  remove  his  property  from  this  State 
to  the  injury  of  such  creditor,"  an  attachment  was  obtained  on 
that  ground  against  two  debtors,  and  levied  on  a  quantity  of  pig- 
iron,  which  was  all  the  personal  property  owned  by  the  defend- 

1  Hard  v.' Jarrifly  1  Finney,  475.  *  Warder  p.  Thrilkeld,  52  Iowa,  134. 
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ants  in  the  county,  at  the  time  the  writ  issued.  The  defendants 
filed  a  plea  in  abatement,  traversing  the  allegation  of  the  affida- 
vit On  the  trial  of  this  plea,  they  offered  to  prove  that  one  of 
them  owned  a  large  amount  of  personal  property  in  the  State, 
free  from  any  incumbrance,  and  more  than  sufficient  to  discharge 
the  plaintiff's  demand.  The  court  excluded  this  evidence ;  but 
the  Supreme  Court  held  this  exclusion  to  be  erroneous.  They 
considered  that,  not  only  must  there  be  a  removal  of  the  property 
of  the  defendants,  but  it  must  be  to  the  injury  of  the  plaintiff; 
and  that  the  proof  offered  was  competent,  as  tending  to  show 
that  the  removal  would  not  operate  to  the  plaintiff's  injury.  ^ 

§  70  a.  In  Mississippi,  an  attachment  was  obtained  on  the 
ground  that  the  defendant  was  "  about  to  remove  his  property  out 
of  this  State."  The  defendant  pleaded  in  abatement,  denying 
the  allegation  of  the  affidavit  On  the  trial  under  this  plea,  it 
appeared  that  the  defendant,  in  pursuance  of  a  previously  ex- 
pressed purpose,  had  removed  a  part  of  his  property  to  Louisiana, 
but  that  at  the  time  of  the  attachment  he  had,  in  Mississippi, 
real  and  personal  property,  more  than  sufficient  to  pay  all  bis 
liabilities  in  that  State,  which  he  did  not  remove,  or  intend  to 
remove.  The  court  held  that  in  such  case  an  attachment  would 
not  lie,  and  the  grounds  of  its  decision  were  thus  stated :  '^  The 
object  of  the  statute  is  to  afford  to  the  creditor  a  security  for  his 
debt,  in  case  the  debtor  is  about  to  remove  his  property  out  of 
this  State,  so  as  to  deprive  the  creditor  of  the  collection  of  his 
debt  in  this  State.  The  principle  upon  which  the  statute  pro- 
ceeds is  the  danger  of  loss  of  the  debt  by  the  removal  of  the 
defendarvfs  property;  and  this  reason  fails,  and  the  remedy 
provided  by  the  statute  plainly  does  not  apply,  where  the  debtor 
is  removing  a  part  of  his  property,  but  does  not  remove,  or  in- 
tend to  remove,  another  part  of  it,  subject  to  the  payment  of  the 
debt,  amply  sufficient  to  satisfy  it,  and  accessible  to  the  credit- 
or's execution,  and  such  portion  of  his  property  remains  in  his 
possession  openly  subject  to  execution.  For,  when  property  to 
such  an  amount,  and  so  situated,  remains  in  the  possession  of 
the  debtor,  and  is  not  about  to  be  removed  from  the  State,  it 
could  not  be  justly  said  that  the  creditor's  debt  would  be  in 
danger  of  being  lost,  by  the  removal  of  another  part  of  the 
debtor's  property  from  the  State."*    Similar  views  were  ex- 

I  White  V.  Wilson,  10  Illinois  (5  Gil-         ^  Montague  v.  Gaddis,  87  Mississippi, 
nian),  21 ;  Ridgway  v.  Smith,  17  Ibid.  88.    458.  « 
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pressed  by  the  Supreme  Oourt  of  Florida.^    And  so  in  Alabama, 
mider  a  statute  authorizing  attachment  '^  when  the  defendant  is 
about  to  remove  his  property  out  of  the  State,  so  that  the  plain- 
tiff will  probably  lose  his  debt,  or  have  to  sue  for  it  in  another 
State."  ^     In  any  such  case  it  is  not  required  of  the  plaintiff  to 
prove  that  the  removal  was  made  with  9^  fraudulent  intent  on  the 
part  of  the  defendant ; '  nor  is  he  required  to  prove  that  the  de- 
fendant did  not  have  sufficient  property  remaining  in  the  State 
to  meet  all  his  liabilities.     By  proving  the  removal  of  a  part  of 
his  property,  the  onu%  is  thrown  on  the  defendant  to  show  that 
he  has  ample  visible  property  remaining  in  the  State  to  answer 
the  demands  of  all  his  creditors.^ 

§  71.  In  Tennessee,  under  a  law  allowing  an  attachment 
where  a  debtor  '^  is  removing,  or  about  to  remove  himself  or  his 
property  beyond  the  limits  of  this  State,"  an  attachment  was 
obtained  against  the  owner  of  a  steamboat,  on  the  allegation  that 
he  was  ^  about  to  remove  the  said  steamboat  beyond  the  limits 
of  this  State. "  The  court  intimated  that  the  designation  of  only 
a  particular  piece  of  property  as  about  to  be  removed,  if  it  stood 
alone,  would  not  be  sufficient  to  authorize  the  attachment ;  and 
that  the  affidavit  ought  to  use  the  words  of  the  statute,  or  should 
exclude  the  idea  that  other  property  might  still  be  left  by  the 
defendant,  within  the  jurisdiction,  amply  sufficient  to  satisfy  the 
demand ;  but  considering  the  allegation  that  the  defendant  was 
about  to  remove  his  boat  equivalent  to  the  assertion  that  he  was 
about  to  remove  himself  the  attachment  was  sustained.^ 

In  the  same  State,  an  attachment  was  obtained  on  the  ground 
that  ^the  defendent  was  about  to  remove  his  property  out  of  the 
State,"  and  issue  was  made  on  that  allegation;  on  the  trial  of 
which  three  questions  arose :  1.  Whether  it  was  competent  testi- 
mony to  prove  that  the  defendant  removed  his  property  out  of  the 
State  soon  after  the  suing  out  of  the  attachment  ?  2.  What  con- 
stituted a  removal  within  the  meaning  of  the  statute  ?  and  8. 
What  amount  of  property  would  meet  the  requirement  of  the 
issue  ?  On  the  first  point,  the  court  said  that  the  evidence  was 
competent,  as  tending  to  prove  the  previous  intention  to  remove. 
On  tiie  second  point,  that  the  mere  taking  of  the  property  out  of 
the  State  for  a  temporary  purpose  was  not  such  a  removal  as  the 

1  Haber  v.  Naasitts,  12  Florida,  589.  <  Stephenson  v.  Sloan,  65  Mississippi, 

*  Stewart  v.  Cole,  46  Alabama,  646.  407. 

'  Prckard  r.  Samaels,  64  Mississippi,  *  Ranyan  v.  Morgan,  7  Humphreys, 

523L  210. 
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statute  contemplated.  On  the  third  point,  the  court  said:  ^It 
is  not  possible  to  define  by  precise  words  the  amount  of  property 
about  to  be  removed  which  will  bring  the  debtor  within  the 
scope  of  the  statute.  It  need  not  be  all  his  property,  nor  will  a 
comparative  little  suffice.  It  must  be  an  amount  of  substantial 
consequence  in  reference  to  the  ability  of  his  estate  to  bear 
honestly  the  withdrawal  of  the  amount  away  from  his  liability, 
in  the  domestic  court,  to  his  creditors.  ...  It  is  not  necessary, 
to  sustain  the  issue  of  is  about  to  remove^  to  show  that  the  debtor 
is  about  to  do  this  of  any  dishonest,  or  fraudulent,  or  injurious 
purpose  towards  the  attaching  or  any  other  creditor.  The  statute 
does  not  make  fraud,  or  dishonesty,  or  intentional  injury  to  the 
attaching  or  any  creditor  an  element  of  the  issue  is  about  to  re- 
move.  The  being  about  to  remove  is  one  element,  and  the  prop- 
erty is  another,  and  these  two  being  shown  maintains  the  issue. "  ^ 

§  71  a.  In  Arkansas  the  statute  authorizes  an  attachment 
where  a  debtor  "  is  about  to  remove,  or  has  removed,  his  prop- 
erty or  a  material  part  thereof,  out  of  this  State,  not  leaving 
enough  therein  to  satisfy  the  plaintiff's  claim,  or  the  claim  of 
said  defendant's  creditors."  Under  this  statute,  it  was  held, 
by  the  U.  S.  Circuit  Court  for  the  Eastern  District  of  Arkansas, 
that  an  attachment  lay  against  a  merchant  who  did  not  have 
property  enough  to  pay  his  debts,  and  who  invested  a  material 
portion  of  his  assets  in  cotton,  and  shipped  it  out  of  the  State ; 
though  he  and  other  merchants  were  in  the  habit  of  making  such 
investments  and  shipments ;  and  though  it  did  not  appear  that 
the  shipment  was  made  with  a  fraudulent  intent  or  for  a  fraudu- 
lent purpose.^  But  in  a  case  under  the  same  statute,  the  Supreme 
Court  of  Arkansas  held,  that  attachment  would  not  lie  against 
a  debtor  who,  in  good  faith  and  with  no  intent  to  defraud  credit- 
ors, shipped  cotton  to  New  Orleans  in  payment  of  a  debt  he  owed 
to  the  consignee.* 

§  71  b.  Debtors  fraudulently  disposing  of  their  property.  In 
many  States  an  attachment  is  authorized  on  affidavit  that  the  de- 
fendant has  made,  or  is  about  to  make,  some  fraudulent  disposi- 
tion of  his  property.  The  particular  terms  of  the  different  statutes 
on  this  subject  are  set  forth  in  the  Appendix,  and  will  not  be 
referred  to  here,  except  in  connection  with  the  reported  cases. 

1  Friedlander  v.  Pollock,  5  Coldwell,  4  Federal  Reporter,  894.  See  Dorr  v. 
490.  Uerrey,  44  Arkansas,  801. 

^  Mack  V.  McDaniel,  2  McCrary,  198  ;         *  Bice  v.  Pertuis,  40  Arkansas,  157. 
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In  such  cases  it  may  be  stated  as  a  rule,  that  on  the  trial  of  an 
issue  made  by  a  traverse  of  the  allegations  of  the  affidavit,  the 
plaintiff  is  not  required  to  prove  that  the  person  to  whom  the  de- 
fendant had  disposed  of,  or  was  about  to  dispose  of,  his  property, 
with  intent  to  defraud  his  creditors,  had  the  same  intent  in  ob- 
taining it,  or  participated  in  any  degree  in  the  defendant's  in- 
tent.    It  is  the  intent  of  the  defendant  alone  that  is  in  question.^ 
In  statutes  of  this  description  there  is  always  one  phrase,  — 
"his  property,"  —  the  scope  of  which  should  be  examined. .   This 
was  done  by  the  Supreme  Court  of  New  York,  in  a  case  where 
the  ground  of  the  attachment  was,  that  the  defendant  had  stolen, 
secreted,  or  embezzled  money  of  the  plaintiff  to  the  amount  of 
to,  000  and  upwards ;  that  &e  said  he  had  deposited  part  of  the 
proceeds  in  the  name  of  a  little  sister,  and  acknowledged  that  he 
did  this  to  avert  suspicion,  and  to  prevent  the  property  being 
taken  from  him,  and  to  conceal  it.     It  was  contended  that  an 
attachment  did  not  lie,  because  the  property  which  he  so  con- 
cealed was  not  his ;  but  the  court  sustained  the  attachment,  and 
said :  ^  The  Code  speaks  of  the  secreting  of  the  defevdant^i  prop- 
erty.    By  that  was  meant  any  property  in  his  possession,  and  to 
which  he  claimed  title,  although  his  title  was  imperfect  or  clearly 
bad.     The  injury  to  the  creditor,  and  the  intent  to  defraud,  are 
as  clearly  shown  in  that  case,  as  if  the  defendant  had  a  perfect 
title  to  the  property."*  , 

§  71  c.  An  attachment  cannot  be  sustained,  on  the  allegation 
that  the  defendant  has  made,  or  is  about  to  make  a  fraudulent 
disposition  of  his  property,  unless  the  property  be  of  such  nature 
and  in  such  situation  that,  if  judgment  be  rendered  in  favor  of 
the  attachment  plaintiff,  it  may  be  taken  under  execution. 
Therefore,  no  disposition  by  a  debtor  of  property  exempt  by  law 
from  seizure  for  the  payment  of  his  debts,  can  be  any  ground 
for  an  attachment.^  Thus,  if  he  have  in  his  personal  possession 
money  paid  to  him  as  a  United  States  pensioner,  every  court 
which  considers  that  section  4747  of  the  U.  S.  Revised  Statutes 
protects  that  money  from  his  creditors  so  long  as  it  remains  in 
his  own  hands,  will  hold,  as  was  held  in  Pennsylvania,  that  his 
giving  it  away  was  no  fraud  upon  his  creditors,  justifying  resort 
to  attachment^ 

^  Miller  v.  McKair,  65  Wiscotuin,  452.         ^  Clark  v,  iDgraham,  15  Philadelphia, 

*  Treadwell    v.    Lawlor,    16    Howard  646.      See    Fisher  v.    Williama,   56  Ver- 
Prut  8.  mont,  586. 

*  Pnmt  V.  Vaughn,  52  Vermont,  451. 
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§  72.  In  Missouri,  an  attachment  was  issued  on  affidavit  that 
the  defendant  had  fraudulently  conveyed,  assigned,  concealed, 
and  disposed  of  his  property  and  effects,  so  as  to  hinder,  delay, 
and  defraud  his  creditors.  The  defendant  pleaded  in  abatement, 
traversing  the  allegations  of  the  affidavit  On  the  trial  it  ap- 
peared that,  just  before  the  attachment  issued,  the  defendant  had 
sold  his  entire  stock  of  goods  to  a  person  to  whom  he  was  in* 
debted,  for  the  purpose  of  paying  his  debt ;  and  it  was  held,  that 
unless  the  vendees  were  parties  to  the  fraud,  such  a  sale  was  not 
to  be  considered  fraudulent,  although  the  defendant,  about  the 
time  it  was  effected,  made  false  representations  as  to  his  condi* 
tion  and  intentions.^ 

§  73.  In  the  same  State  this  case  arose.  An  attachment  was 
sued  out,  on  the  ground  that  the  defendant  "had  fraudulently 
conveyed,  assigned,  removed,  concealed,  and  disposed  of  his  prop- 
erty and  effects,  so  as  to  hinder,  defraud,  and  delay  his  credit* 
ors,  and  that  he  was  about  to  do  those  things."  A  plea  in 
abatement  put  in  issue  the  truth  of  the  affidavit  On  the  trial  it 
appeared  that  the  defendant,  being  indebted  to  the  plaintiff  and 
others,  was  permitted  by  them  to  take  a  certain  amount  of  goods^ 
under  a  written  agreement  to  make  a  weekly  account  of  his  sales, 
and  pay  over  the  proceeds,  after  deducting  certain  charges ;  and 
that  he  made  on  one  occasion  a  considerable  sale  of  goods  for 
cash,  of  which  he  made  no  return.  The  court  instructed  the  jury 
that  "the  concealment  contemplated  by  the  statute  means  secret- 
ing goods,  and  not  concealm^it  of  circumstances,  or  misrepre- 
sentation of  facts,  and  that  this  last-mentioned  conduct  is  no 
ground  for  issuing  an  attachment."  This  was  held  by  the 
Supreme  Court  to  be  erroneous.  "That  instruction,"  said  the 
court,  "  declares  that  the  concealment  referred  to  in  the  statute 
must  be  a  concealment  of  goods,  and  not  of  facts  and  circum- 
stances. This  distinction  we  confess  ourselves  unable  to  appre- 
ciate. If  the  defendant  had  packed  away  in  his  cellar  goods  to 
the  value  of  one  thousand  dollars,  with  a  view  to  defraud  his 
creditors  and  prevent  them  from  collecting  their  debts,  this  is 
conceded  to  be  a  fraud  within  the  meaning  of  the  statute ;  but  if 
he  sells  the  same  goods,  and  puts  the  money  in  his  pocket,  with 
the  same  intent  of  cheating  his  creditors  by  the  operation,  it  is 
regarded  as  a  mere  concealment  of  circumstances,  we  suppose, 
and  therefore  not  such  a  concealment  as  is  reached  by  the  attach- 

1  Chonteau  o.  Shennan,  11  Misaoari,  885.  See  Knapp  v,  Joy,  9  Miasouii  Ap- 
peal, 47. 
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ment  law.  The  statute  uses  the  phrase '  goods  and  effects. '  The 
money  for  which  the  goods  were  sold  bj  the  defendant  was  as 
capable  of  being  concealed  as  the  goods  were,  and  the  conceal- 
ment of  the  money  is  surely  not  less  a  fraud,  because  it  was  ac- 
companied with  a  concealment  and  misrepresentation  of  facts 
and  circumstances. ''  ^  But  a  mere  denial  of  having  received  the 
money,  whether  true  or  false,  is  not  concealment  of  it^ 

§  74.  An  attachment  was  obtained  in  Missouri,  on  the  ground 
that  the  defendant  had  fraudulently  conveyed  his  property,  and 
was  about  to  conceal  or  dispose  of  his  property  so  as  to  hinder 
and  delay  his  creditors.  The  defendant  denied  these  allegations. 
On  the  trial,  it  was  shown  that  he  had,  previous  to  the  issue  of 
the  attachment,  confessed  a  judgment  in  favor  of  another  party, 
upon  which  execution  was  issued,  and  when  the  sheriff  went  to 
defendant's  store  to  levy  the  same,  he  found  there  the  execution 
plaintiff,  who,  after  some  conversation  with  the  defendant,  in- 
structed the  sheriff  to  suspend  a  levy  until  further  orders ;  and 
that  nothing  was  done  under  the  execution,  until  the  attachment 
was  placed  in  the  hands  of  the  sheriff,  when  the  execution  plain- 
tiff directed  a  levy.  This  was  held  by  the  court  to  be  a  fraudu- 
lent disposition  of  his  property  by  the  defendant;  and  it  was 
further  held,  that  the  declarations  of  the  execution  plaintiff  in 
connection  with  the  transaction  might  be  given  in  evidence 
against  the  defendant.^  But  confessions  of  judgment  in  favor  of 
bona  fide  creditors,  for  the  mere  purpose  of  preferring  them,  and 
not  for  the  purpose  of  hindering,  delaying,  or  defrauding  other 
creditors,  will  not  sustain  an  attachment.^ 

In  the  same  State  the  Supreme  Court  expressed  itself  in  regard 
to  the  scope  of  the  word  '^  disposed,"  as  used  in  that  clause  of  the 
statute  which  authorizes  an  attachment  ^^  where  the  defendant 
has  fraudulently  concealed,  removed,  or  disposed  of  his  property 
or  effects,  so  as  to  hinder  or  delay  his  creditors."  Said  the 
court:  ^The  word  ^disposed,'  as  used  in  this  subdivision  of  the 
statute  was,  we  think,  intended  to  cover  and  does  cover  all  such 
alienations  of  property  as  may  be  made  in  ways  not  otherwise 
pointed  out  in  the  statute ;  for  example,  such  as  pledges,  gifts, 
pawns,  bailments,  and  other  transfers  and  alienations  as  may  be 
effected  by  mere  delivery,  and  without  the  use  of  any  writing, 
assignment,   or  conveyance.     Any  and  all  these  transfers  and 

1  PoweU  V.  Mattliews,  10  Missonri,  49.         *  Field  v.  Livennore,  17  Missouri,  218. 
*  Rohitt  Bro's  B.  M.  Co.  v.  Latimore,         *  Estes  v.  Fry,  22  Misaouri  Appeal,  80. 
18  MiMoari  Appeal,  le. 
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alienations  of  property  thus  made,  if  done  to  hinder  or  delay 
creditors,  are  fraudulent  and  void  within  the  meaning  of  the 
term  '  disposed, '  as  used  in  this  subdivision. "  ^ 

In  the  same  State  an  attachment  was  obtained  on  the  ground 
that  the  defendant  "  had  fraudulently  conveyed  or  assigned  his 
property  or  effects  so  as  to  hinder  or  delay  his  creditors. "  The 
evidence  showed  a  conveyance  by  the  defendant  of  a  stock  of 
goods  to  C.  to  secure  and  pay  debts  to  R.,  which  conveyance  the 
plaintiff  endeavored  to  show  was  made  fraudulently,  so  as  to 
hinder  and  delay  his  creditors.  It  was  held  unnecessary,  in 
order  to  sustain  the  attachment,  to  show  that  the  trustee  and  the 
cestui  que  trust  acted  in  bad  faith ;  but  that  if  the  defendant  acted 
with  a  fraudulent  intent  in  making  the  deed,  it  was  sufficient ; 
and  that  his  statements,  made  shortly  after  the  execution  of  the 
deed,  might  properly  be  given  in  evidence  to  show  the  intent 
with  which  he  made  it.^  And  in  a  subsequent  case  it  was  de- 
cided, that  in  making  such  a  conveyance  the  fraudulent  intent 
must  be  shown  to  have  existed,  in  order  to  sustain  the  attach- 
ment, and  that  it  was  not  sufficient  merely  to  show  that  the 
effect  of  the  conveyance  was  to  hinder  and  delay  creditors.* 

In  Illinois,  an  attachment  was  sued  out  on  two  grounds,  — 
that  the  defendant  had  within  two  years  prior  to  the  filing  of  the 
affidavit,  fraudulently  conveyed  and  assigned  his  effects,  so  as  to 
hinder  and  delay  his  creditors ;  and  that  he  had  within  the  same 
time  fraudulently  concealed  and  disposed  of  his  property,  so  as 
to  hinder  and  delay  his  creditors.  The  court  held,  tiiat  "fraud- 
ulent conveyance  "  in  the  statute  implied  an  intent  to  defraud ; 
and  contemplated  that  the  debtor's  fraud  should  be  one  of  fact  as 
contradistinguished  from  a  legal  or  constructive  fraud.* 

In  Arkansas  an  attachment  was  obtained  on  an  affidavit  that 
the  defendant  "had  sold  or  otherwise  disposed  of  his  property 
with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his  credit- 
ors ; "  and  it  was  contended  that  the  disposition  of  his  property 
made  by  the  defendant  was  not  to  avoid  the  payment  of  his  debt 
to  the  plaintiff,  which  he  admitted  to  be  just,  but  another  which 
he  claimed  to  be  unjust ;  and  that  was  held  to  justify  an  attach- 
ment of  his  property  by  any  of  his  creditors.* 

In  Missouri,  an  affidavit  that  two  defendants,  who  were  part- 
ners, were  "about  fraudulently  to  conceal,  remove,  and  dispose 

^  Bollene  v.  Smith,  78  Missouri,  151.  Dempscy  r.  Bowen,  25  Illinois  Appellate, 

>  Enders  v.  Richards,  38  Missoari,  698.  192. 

*  spencer  v.  Deagle,  84  Missouri,  465.  *  SherriU  v.  Bench,  87  Arkansas,  660. 

*  Shove  V.  Farwell,  9  Bradwell,  266 ; 
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of  their  property  and  effects  so  as  to  hinder  and  delay  their 
creditors,"  was  held  to  be  sustained  by  proof  that  one  of  them 
waa  about  so  to  dispose  of  the  partnership  property.  ^ 

§  74  a.  In  Missouri,  the  statute  declares  that  ^'  every  convey- 
ance or  assignment  made  or  contrived  with  the  intent  to  hinder, 
delay,  or  defraud  creditors,  shall  be  deemed  and  taken  to  be 
clearly  and  utterly  void. ''  An  attachment  was  levied  on  goods 
belonging  to  the  defendants,  which  were  claimed  by  other  parties 
who  interpleaded  therefor,  alleging  a  conveyance  of  the  goods  to 
them.  On  the  trial  of  the  interplea  the  court  instructed  the 
jury,  that,  before  they  could  deem  the  conveyance  void,  they 
must  find  that  it  was  made  with  intent  to  ^'  cheat,  hinder,  and 
delay  creditors. "  This  instruction  was  condemned  by  the  Su- 
preme Court,  because  requiring  a  triple  intent  to  be  found,  when 
if  a  single  intent  either  to  hinder,  or  delay,  or  defraud  creditors 
were  found,  the  conveyance  was  void.*  This  ruling  is  applica- 
ble in  any  case  under  an  act  authorizing  an  attachment  ^^  where 
the  defendant  is  about  fraudulently  to  convey  or  assign  his  prop- 
erty or  effects,  so  as  to  hinder  or  delay  his  creditors. "  Under 
such  an  act  an  attachment  was  obtained  on  an  afiidavit  that  ^^  the 
defendant  is  about  fraudulently  to  convey  and  assign  his  prop- 
erty and  effects,  so  as  to  hinder  and  delay  his  creditors. "  On 
a  trial  of  the  truth  of  the  affidavit,  the  jury,  in  terms,  sustained 
it  in  this  conjunctive  form.  The  defendant  claimed  that  the  ver- 
dict was  bad,  because  it  used  the  word  and  in  three  places  where 
the  word  or  would  have  been  sufficient ;  that  is,  because  the  jury 
found  more  than  was  sufficient  to  justify  the  attachment;  but 
the  court  sustained  the  verdict,  holding  that  the  conjunctive 
necessarily  includes  the  disjunctive.' 

§  74  ft.  In  Missouri,  where  an  attachment  was  obtained  on  the 
ground  that  the  defendant  was  about  fraudulently  to  conceal,  re- 
move, or  dispose  of  his  property  or  effects  so  as  to  hinder  or 
delay  his  creditors,  it  was  deemed  not  necessary  to  show  that  he 
was  about  so  to  dispose  of  all  his  property,  but  that  the  attach- 
ment would  be  sustained,  if  he  was  about  so  to  dispose  of  any 
part  of  it^    And  so  in  Kansas,,^  and  Indiana.^ 

1  WilflOD-Obesr  O.  Co.  v.  Cole,  26  MU-         «  Taylor  v.  Myera,  84  MiBsouri,  81. 
■oori  -Appeal,  5.  ^  Johnson  v,  Laughlin,  7  Kansas,  859. 

'  Boigert  9.  Bofchert,  59  Missoari,  80  ;  See  Taylor  o.  Knhnke,  26  Ibid.  182. 
Crow  V.  Beanleley,  68  Ibid.  485.    See  Pil-         >  Flannagau  v.  Donaldson,  85  Indiana, 

ling  V.  Otis,  13  WiBoonsin,  495.  517. 

*  Stewart    v.    Gabanne,   16   Misaoori 
Appeal,  517. 

[58] 


§  75  DEBTORS,  ABSENT,  ABSCONDING,  ETC.      [CHAP.  in. 

§  75.  In  New  York,  under  a  statute  which  allowed  an  attach- 
ment to  issue,  *^when  it  shall  satisfactorily  appear  to  the  justice 
that  the  defendant  is  about  to  remove  from  the  county  any  of  his 
property,  with  the  intent  to  defraud  his  creditors,  or  has  as- 
signed, disposed  of,  or  secreted,  or  is  about  to  assign,  dispose 
of,  or  secrete  any  of  his  property  with  the  like  intent,'*  an  at- 
tachment was  issued,  on  affidavits  specifying  several  causes, 
among  which  was,  that  the  defendant  was  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors.  The  affidavit  as- 
signed the  existence  of  the  following  facts  as  evidence  of  that 
intent:  that  the  defendant  left  the  county  of  Chemung  two 
months  before,  and  went  to  the  province  of  Upper  Canada,  with 
intent  to  remain  there,  and  had  taken  with  him  some  portion  of 
his  personal  property;  that  he  had  no  family,  and  but  little 
property ;  that  he  was  ofifering  his  property  in  Chemung  county 
for  sale ;  that  he  told  the  plaintiff  that  he  would  be  damned  glad 
if  he  ever  got  his  pay  of  him;  that  no  civil  process  could  be 
served  on  him,  because  he  kept  out  of  the  State ;  and  that  he  re- 
fused to  pay  anything  on  the  plaintiff's  debt.  It  was  held,  that 
these  facts  proved  a  strong  case  of  intent  to  dispose  of  property 
to  defraud  creditors.^ 

In  the  same  State  an  attachment  was  obtained,  on  the  ground 
that  the  defendant  was  ^'  about  to  assign  or  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors."  In  support  of  the 
attachment,  evidence  was  given  of  threats  of  the  defendant  to 
make  an  assignment  of  his  property,  and  that  plaintiff  would  get 
nothing,  and  to  put  his  property  out  of  his  hand  sooner  than  pay 
more  th^  one  third  of  his  debts ;  and  on  the  plaintiff's  refusing 
to  take  less  than  the  amount  of  his  claim,  the  defendant  threat- 
ened to  go  home  and  put  his  property  out  of  his  hands.  In  the 
Supreme  Court,  at  Special  Term,  Ingbaham,  J.  held  this  evi- 
dence to  warrant  the  presumption  of  a  fraudulent  intent;^  but  at 
General  Term  this  decision  was  reversed,  on  the  ground  that 
the  threat  of  the  defendant  to  make  an  assignment  of  his  prop- 
erty, was  a  threat  to  do  a  lawful  act ;  and  that  the  attachment 
could  not  be  sustained  without  presuming  an  evil  intent,  which 
is  contrary  to  the  principle  that  we  are  not  to  presume  wrong 
until  wrong  is  plainly  indicated;  and  that  the  conduct  of  the 
defendant  in  subsequently  making  a  legal  and  valid  assignment 
of  his  property,  was  a  fact  to  be  considered  as  indicating  the  in- 
tent of  the  previous  threat.^    But  in  a  subsequent  similar  case, 

1  Bosenfield  v.  Howard,  15  Barboiir,  >  Wilson  v.  Biitton,  6  Abbott  Pract.  83. 
546.  *  Wilson  v.  Britton,  6  Abbott  Pract. 
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where  it  appeared  that  the  defendant's  assets  were  more  than 
tafficient  to  pay  all  the  other  claims  against  him  than  that  sued 
on^  and  that  he  ofdy  wanted  time  to  pay  all  his  debts,  it  was  held, 
that  the  threatened  assignment  must  have  been  intended  to  be 
fraudulent,  or  an  instrument  of  fraud ;  and  the  attachment  was 
sustained.^  And  whe^e  a  debtor  refused  to  pay  his  note  on 
demand,  and  was  told  by  the  creditor  that  he  would  be  sued ;  and 
he  thereupon  threatened,  if  he  was  sued,  ^Ho  turn  over  all  his 
property,  and  that  the  creditor  wouldn't  get  a  cent;"  it  was 
held,  that  this  threat  evidenced  an  intention  to  dispose  of  his 
property  so  as  to  bafSe  the  creditor  in  the  speedy  collection  of 
his  debt,  and  the  attachment  wad  sustained.^  It  will  be  ob- 
served that  this  case  differs  from  those  just  referred  to  in  this 
connection,  in  that  the  threat  was  not  to  put  his  property  out  of 
his  hands  by  making  an  assignment  This  difference  was  recog- 
nized by  the  courts  which  said  that  cases  in  which  the  only  threat 
was  to  make  merely  a  lawful  assignment  were  inapplicable  to 
this  case. 

In  the  same  State  it  appeared  that  the  defendant,  a  married 
woman  debtor,  when  called  upon,  on  several  occasions,  to  pay 
the  plaintiff,  put  it  off,  saying  that  her  husband  every  night 
took  all  the  money  which  she  had  received  during  the  day,  and 
paid  it  to  persons  from  whom  she  had  bought  goods ;  but  it  was 
proved  that  he  did  not  pay  those  persons.  The  court  said :  '^  It 
Stands  conceded  that  the  defendant  has  allowed  her  husband  to 
take  possession  of  all  her  money,  and  has  made  a  false  statement 
of  the  purpose  for  which  it  was  appropriated.  No  other  infer- 
ence can  be  drawn  than  that  such  disposition  of  the  defendant's 
money  to  her  husband,  coupled  with  a  falsehood  as  to  the  pur- 
pose for  which  he  took  it,  was  made  with  intent  to  defraud  her 
creditors,  whom  she  put  off  upon  the  false  pretext  which  she  as- 
signed. The  defendant,  therefore,  is  amenable  to  the  charge  of 
having  *  disposed  of  '  her  *  property  with  intent  to  defraud  '  her 
creditors. "  • 

In  the  same  State,  the  question  arose  whether  the  allegation 
cm  which  the  attachment  was  obtained,  to  wit:  ^^that  the  defend- 
ants had  disposed,  and  were  about  disposing,  of  their  property, 
with  the  intent  to  defraud  their  creditors,"  was  sustained  by  the 

97 ;  DickiiisoQ  «.  Benham,  10  Ibid.  890 ;         ^  Gasherie  v.  Apple,  li  Abbott  Pract. 

12  Ibid.    ISS  ;  1»  Howard  Pract.  410 ;  64. 

Evans  «.  Warner,  28  New  York  Supreme         *  Lirermore    v,  Bbodee,  27    Howard 

Caait,  574 ;  FarweU  v.  Furniss,  67  Ibid.  Pract  606. 

188.  *  Anderson  v.  O'Reillj,  54  Barbour,  620. 
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facts  set  forth  in  the  affidavit     Those  facts  were,  that  when  the 
goods  were  purchased  by  the  defendants  from  the  plaintiff,   on 
account  of  which  the  suit  was  brought,  the  defendants  stated 
that  they  had  825,000  cash  capital  in  their  business,  over  all 
their  debts  and  liabilities ;  that  they  had  other  property  in  addi- 
tion, which  made  them  worth  $40,000,  and  that  they  were  doing 
a  cash  business ;  that  a  few  weeks  thereafter,  when  their  indebt- 
edness to  the  plaintiff  became  due,  they  declared  that  they  had 
no  money,  and  had  not  had  any  for  many  days,  except  what  they 
had  borrowed,  and  that  they  did  not  know  whether  they  were 
solvent  or  not;  that,  within  a  month  prior  to  this  time,  their 
stock  of  goods  had  amounted  to  $20,000,  but  that  it  had  now 
suddenly  become  reduced  in  amount  to  $2,000,  which  they  were 
then  packing  up  and  removing;  and  within  the  same  space  of 
time  they  had  secretly  removed  many  thousand  dollars'  worth  of 
goods  from  their  store,  and  sent  them  to  four  distant  places,  all 
directed  to  a  brother  of  one  of  the  defendants.     The  court  held 
the  affidavit  sufficient  to  authorize  the  attachment.^    In  the  same 
State  it  was  held  that  the  fact  that  the  alleged  fraudulent  dispo- 
sition of  the  defendant's  property  was  made  in  another  State  did 
not  deprive  the  New  York  courts  of  the  power  to  grant  an  at- 
tachment for  that  cause.  ^    And  in  Florida,  where  it  was  alleged 
in  an  affidavit  that  a  firm  was  fraudulently  disposing  of  property 
in  that  State,  and  also  that  one  partner  absconds  and  the  other 
is  a  non-resident,  the  latter  facts  were  considered  as  inconsistent 
with  the  former  allegation.^ 

§  75  a.  In  the  United  States  District  Court  for  Oregon  an 
attachment  was  obtained  on  the  ground  that  the  defendant  was 
"  about  to  assign  or  dispose  of  his  property  with  intent  to  delay 
or  defraud  his  creditors."  Upon  a  motion  to  dissolve  the 
attachment,  evidence  was  given  tending  to  prove  that  the  de- 
fendant had  previously  assigned  his  property  to  his  creditors  in 
Oregon,  primarily,  for  the  purpose  of  preventing  the  collection 
of  the  claims  of  the  attaching  creditors,  who  were  citizens  of 
Ohio ;  and  that  if  sued  upon  the  claims  of  the  latter,  he  would 
again  make  some  disposition  of  his  property  to  prevent  them 
from  making  anything  on  execution,  if  they  obtained  judgment 
against  him.     The  court,  considering  that  a  prima  fade  case 

1  Taloott  V.  Rozenberg,  2  Daly,  208.  *  Tanner  &  D.  £.  Ck>.  v.  HaU,  22  Flor^ 
See  Van  Loon  v,  Lyon,  4  Ibid.  149.  ida,  891.  . 

9  Kibbe  v.    Wetmore,   88  New  York 
Supreme  Ct.  424. 
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had  been  made  out,  held,  that  if  a  defendant  intends,  or  it  ap- 
pears probable  that  he  intends,  to  dispose  of  his  property,  for 
the  purpose  of  delaying  or  defrauding  these  particular  plain- 
tiffs, that  is  a  good  cause  for  attachment  by  them ;  and,  in  an- 
swer to  the  objection  by  defendant's  counsel,  that  proof  of  a 
general  intent  on  the  part  of  the  defendant  to  prevent  the  col- 
lection of  the  particular  debts  sued  on,  was  not  sufficient  to 
sustain  the  allegation  that  the  defendant  is  now  about  to  dis- 
pose of  his  property,  with  intent,  &c.,  the  court  said:  ''This 
is  a  distinction  without  a  difference.  That  which  a  person 
intends  to  do  generally,  it  may  be  properly  said  he  is  about  to 
do,  ready  to  do,  whenever  the  particular  occasion  for  doing 
so  occurs.  The  bringing  of  these  actions  was  such  an  occasion 
in  these  cases.  If  a  plaintiff,  under  such  circiunstances,  must 
wait  for  an  attachment  until  the  defendant  is  apprised  of  the 
commencement  of  the  action,  and  begins  to  carry  out  his  general 
intent,  by  disposing  of  his  property,  he  may  as  well  not  have 
it  at  alL"i 

§  76.  Where  an  attachment  in  chancery  was  obtained,  on  the 
complainant  alleging  his  belief  that  the  defendant  would  sell, 
convey,  or  otherwise  dispose  of  his  property,  with  the  intent  to 
hinder,  delay,  and  defraud  the  complainant,  unless  prevented  by 
attachment;  it  was  held,  that  the  fraudulent  intent  must  be 
shown  to  have  existed  before  the  suing  out  of  the  attachment ; 
and  that  to  prove  it  to  have  originated  afterwards  was  not 
sufficient ' 

§  77.  In  Iowa,  under  an  affidavit  that  ''the  defendant  is  in 
some  manner  about  to  dispose  of  or  remove  his  property  with  in- 
tent to  defraud  his  creditors,"  evidence  of  acts  done  by  him  ten 
years  before,  in  another  State,  was  held  not  admissible  or  rele- 
vant to  prove  the  truth  of  the  affidavit.  "  However  competent 
such  evidence  might  be,"  said  the  court,  "if  the  plaintiff  had 
first  given  testimony  of  any  fact  or  facts,  which  would  tend  di- 
rectly to  establish  on  his  part  the  issue  joined,  i'n  order  to 
strengthen  the  evidence,  certainly,  until  some  ground  in  fact, 
upon  the  issue  thus  joined,  had  been  laid  for  its  operation,  it 
was  inadmissible,  being  irrelevant  To  allow  such  facts  to  be 
resuscitated  after  the  lapse  of  ten  or  twelve  years,  and  made  the 
gravamen  of  a  legal  proceeding  such  as  this,  would  be  pushing 

1  Haizlette  v.  Lake,  1  Deady,  469.  *  Warner  v.  £7erett,  7  B  Monroe,  202. 

[67] 


§  77  ft  DEBTORS,  ABSENT,  ABSCONDING,  ETC.  [CHAP.  HI. 

the  severity  of  the  attachment  law  to  an  extreme  never  contem* 
plated  by  the  legislature."^ 

§  77  a.  In  Minnesota,  an  affidavit  alleging  that  ^^  the  defend- 
ant is  about  to  dispose  of  his  property  with  the  intent  to  hinder, 
delay,  and  defraud  his  creditors,"  was  considered  not  to  be  sus- 
tained by  showing  that  the  defendant,  who  was  insolvent,  was 
about  to  sell  for  a  fair  price  his  property,  consisting  of  an  exempt 
homestead,  and  other  real  estate,  with  the  purpose  and  intent  to 
apply  all  the  proceeds,  less  a  part  of  the  price  received  for  the 
homestead,  to  pay  his  just  debts  owing  to  a  portion  of  his  credit- 
ors. The  court  held,  that  those  facts  afforded  no  just  grounds 
for  inferring  that  he  was  about  to  dispose  of  the  property  with 
the  intent  to  defraud  other  creditors ;  and  that  the  delay  in  pay- 
ing the  plaintiff,  which  might  result  from  the  defendant's  paying 
the  other  creditors,  was  not  such  a  delay  as  the  statute  contem- 
plated.^ And  in  Missouri,  an  attachment  obtained  on  the  ground 
that  the  defendant  had  fraudulently  concealed,  removed,  or  dis- 
posed of  his  property  or  effects,  so  as  to  hinder  or  delay  his  credit- 
ors, was  not  sustained  by  evidence  that  he  had  sold  property 
to  enable  him  to  get  money  to  pay  honest  debts,  and  to  obtain  the 
necessaries  of  life,^  though  the  effect  thereof  may  have  been  to 
delay  or  hinder  other  creditors  in  the  collection  of  their  claims.^ 

§  77  ft.  In  Indiana,  an  attachment  is  authorized  where  a 
debtor  "has  sold,  conveyed,  or  otherwise  disposed  of  his  prop- 
erty subject  to  execution,  or  suffered  or  permitted  it  to  be  sold, 
with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his  credit- 
ors." Under  this  statute  an  attachment  was  obtained  on  an 
affidavit  that  the  defendant  "  has  sold,  conveyed  and  otherwise 
disposed  of  her  certain  real  estate  to  her  son,  I.  M.  D.,  he,  the 
said  I.  M.  D.,  colluding  with  the  said  defendant,  with  the  fi*aud- 
ulent  intent  to  cheat,  hinder,  and  delay  her  creditors,  which 
said  real  estate,  so  sold  as  aforesaid,  was  as  follows,  to  wit" 
(description  given).  On  a  trial  of  an  issue  on  the  affidavit  it 
was  held,  that  if  the  affidavit  was  sustained  by  the  evidence,  it 
was  sufficient  to  sustain  the  attachment;  and  that  it  was  not 
necessary  to  that  end  for  the  plaintiff  to  show  that  the  defend- 
ant, after  making  the  conveyance,  did  not  retain  sufficient  prop- 
erty to  pay  her  debts.* 

1  licwia  V.  Kennedy,  8  G.  Green,  57.  *  Saddlery  Co.  v.  Uraer,  24  Hinoori 

s  Eaton  v.  Wells,  18  Minnesota,  410.       Appeal,  584. 

*  Estes  V,  Fry,  22  Missouri  Appeal,  80.         ^  Flannagan  v.  Donaldson,  85  Indiana, 

517. 
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§  TT  6  6.  In  Wisconsin,  it  was  held,  tiiat  the  fact  that  an  in- 
solvent debtor  executed  to  one  of  his  creditors  a  mortgage  to 
secnre  a  greater  sum  than  he  owed  him,  was  sufficient  to  sustain 
the  allegation  in  the  affidavit  that  the  defendant  ^^  had  assigned, 
conveyed,  and  disposed  of  a  part  of  his  property  with  intent  to 
defraud  his  creditors. "  ^  And  in  the  same  State  it  was  held, 
that  the  use  of  the  money  of  an  insolvent  firm  by  one  of  the  part- 
ners, to  pay  his  individual  debts,  with  the  assent  of  the  other 
partner,  had  the  same  effect.^ 

§  77  J  ft  J.  In  every  case  where  an  attachment  is  obtained  on 
the  ground  that  the  debtor  is  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors,  and  issue  is  taken  on  the 
affidavit  alleging  such  intent,  all  acts  of  his  tending  to  show 
such  intent  may  be  proved  and  considered,  whether  done  before 
or  after  the  attachment;  and  it  is  for  the  jury  to  say,  in  the 
light  of  the  attending  circumstances,  whetiier  his  subsequent 
acts  tended  to  show  the  intent  alleged  If  they  are  accounted 
for  by  the  suing  out  of  the  attachment,  or  other  circumstances 
happening  thereafter,  then  they  would  not  tend  to  establish  the 
intent  charged;  otherwise,  they  would. ^ 

§  77  c.  Debtors  who  fraudulently  contracted  the  debt  or  in- 
eurred  the  obligation  stied  on.  In  several  of  the  States  an  attach* 
ment  may  be  obtained  on  the  ground  of  fraud  on  the  part  of 
the  debtor  in  contracting  the  debt  sued  on ;  and  decisions  have 
been  rendered  in  cases  of  that  description. 

In  Mississippi,  an  attachment  may  issue  on  affidavit  that  the 
defendant  "fraudulently  contracted  tiie  debt,  or  incurred  the  ob- 
ligation, for  which  suit  has  been  or  is  about  to  be  brought. "  In 
a  case  there,  under  that  provision,  the  principal  facts  were 
these:  S.,  a  merchant  in  Lexington,  Miss.,  October  20,  wrote  to 
R  M.  &  Co.,  shoe-dealers  in  New  Orleans,  enclosing  an  order 
for  shoes  to  the  amount  of  $349.50,  promising  to  send  them  a 
sight  draft  on  receipt  of  the  goods.  Relying  on  this  assurance 
they  shipped  the  articles,  and  wrote  that,  remitting,  he  could 
deduct  five  per  cent  for  cash.  No  answer  came,  and  on  the  3d 
of  December,  R  M.  &  Go.  wrote  again,  suggesting  that  he  had 
probably  overlooked  the  matter.     December  24,  he  wrote  them 

1  Rice  V.  Morner,  64  WiBeonsm,  591^ ;  *  Majme  v,  C.  B.  Savings  Bank»  80 
Botta  V.  Peacock,  28  Ibid.  859.  Iowa,  710. 

*  Keith  r.  Armstrong,  65  Wisoonsin, 
225. 
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that,  owing  to  bad  weather  and  miserable  roads,  he  was  unable 
to  ship  his  cotton,  and  therefore  did  not  send  the  draft ;  but  he 
had  no  intention  to  keep  them  out  of  their  money,  and  thought 
he  would  be  able  to  ship  in  a  week  or  ten  days,  when  he  would 
remit  The  sight  draft' was  not  sent  In  February  succeeding, 
an  attorney  presented  the  bill  to  S.,  who  asked  and  obtained  fur- 
ther time.  April  4,  £!.  M.  &  Go.  obtained  an  attachment  on  the 
ground  above  stated.  S.  traversed  the  ground,  and  a  trial  was 
had,  the  history  of  which  is  too  extended  for  insertion  here. 
The  Supreme  Court  held,  among  other  positions,  two  of  con- 
trolling importance;  1.  That  to  make  good  the  allegation  that 
the  debt  was  fraudulently  contracted  there  must  have  been  on 
the  part  of  S.  a  purpose  to  defraud;  and  that  purpose  would 
have  appeared  if  it  had  been  shown  that  S.,  when  he  made 
the  promise  to  send  the  sight  draft,  entertained  the  purpose  not 
to  send  it  as  promised.  2.  That  proof  of  any  belief  which  S. 
may  have  had,  when  he  sent  the  order  for  the  goods,  that  he 
would  be  able  to  pay  for  them  as  promised,  did  not  acquit  him 
of  the  charge  of  fraud ;  for  to  hold  that  would  leave  out  the  idea 
of  his  intention  not  to  pay  for  them  as  promised,  which  should 
have  been  left  open  to  inquiry.  8.  That  false  representations 
made  by  S.,  after  contracting  the  debt,  that  he  had  property 
from  the  proceeds  of  which  he  would  pay,  did  not  make  the  debt 
fraudulently  contracted.^ 

In  Nebraska  this  case  arose,  under  a  statute  of  identical  im- 
port with  that  of  Mississippi  just  referred  to.  One  C,  a  mem- 
ber of  the  firm  of  C.  &  Co.,  of  Lincoln,  Nebraska,  went  to 
Chicago  and  arranged  with  Y.  &  Co.  to  purchase  stock  for  them 
in  Nebraska,  and  draw  on  them  for  the  necessary  advances.  C. 
then  returned  to  Lincoln,  drew  a  draft  on  Y.  &  Co.  for  f2,000, 
and  wrote  to  them  that  he  had  purchased  125  hogs,  and  would 
have  200  by  Saturday  night  Upon  these  representations  the 
draft  was  paid.  C.  &  Co.  then  sold  the  hogs  to  other  parties. 
The  court  had  no  doubt  that  there  was  a  deliberate  purpose  on 
che  part  of  C.  to  commit  a  fraud  upon  Y.  &  Co,  and  the  attachment 
was  sustained.* 

In  Wisconsin,  under  a  similar  statute,  an  attachment  was  sus- 
tained in  a  case  in  which  the  facts  were  these:  W.,  a  merchant 
in  Wisconsin,  desired  to  purchase  goods  on  credit  of  R.  &  Co., 
merchants  in  Chicago.  Before  giving  him  credit  they  required 
him  to  furnish  them  an  itemized  statement  of  his  financial  con- 

^  Marqueze  v.  Sontheimer,  59  Missis-         *  Young  v.  Cooper,  12  Nebraska,  610. 
sippi,  430. 
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dition  and  resources;  in  which  he  stated  his  indebtedness  at 
$2,500;  and  on  that  basis  his  statement  made  the  excess  of  his 
assets  oyer  his  liabilities  a  little  more  than  $9,000.  On  the 
receipt  of  this  statement,  B.  &,  Go.  gave  him  the  desired  credit. 
Afterwards  they  obtained  an  attachment  against  him  on  the 
ground  that  he  had  fraudulently  contracted  the  debt  sued  on.  On 
a  traverse  of  the  affidavit  he  testified  that  when  he  made  the 
statement  he  owed  for  merchandise  from  $7,000  to  $8,000.  The 
court,  holding  that  he  must  have  known  the  first  statement, 
when  he  made  it,  to  be  grossly  and  inexcusably  false ;  and  that 
it  could  not  be  reasonably  doubted  that  it  was  falsely  made  for 
the  purpose  of  inducing  R.  &  Co.  to  sell  him  goods  on  credit; 
and  that  they  gave  him  the  credit  on  the  faith  of  the  statement; 
upheld  the  afiidavit  and  sustained  the  attachment.^ 

In  Minnesota,  under  a  statute  authorizing  attachment  when 
"the  plaintiff's  debt  was  fraudulently  contracted,"  an  attachment 
was  sustained  on  an  affidavit  that  the  defendant  had  embezzled 
or  fraudulently  converted  to  his  own  use  money  of  the  plaintiff.* 
But  in  Missouri  an  attachment  is  allowed  "  where  the  debt  sued 
for  was  fraudulently  contracted  on  the  part  of  the  debtor ; "  and 
it  was  there  held,  that  attachment  would  not  lie  against  one  who 
had  sold  property  of  another  entrusted  to  him,  and  converted  the 
proceeds  to  his  own  use ;  the  court  saying,  "  By  electing  to  sue  for 
the  money  for  which  the  property  was  sold,  the  plaintiff  affirms 
the  acts  of  the  wrong-doer  claiming  the  proceeds  thereof,  and 
is  thereafter  estopped  from  treating  the  transaction  as  a  wrong. 
He  will  not  be  permitted  to  waive  the  tort  and  to  prosecute  the  de- 
fendant for  it  in  the  same  suit. "  ^  And  in  Alabama  it  was  held, 
that  the  plaintiff  will  not  be  permitted  to  affirm  the  validity  of 
the  sale  of  certain  property  by  the  defendant  to  the  garnishee, 
in  order  to  subject  the  garnishee  to  the  payment  of  the  purchase- 
money  therefor,  and  at  the  same  time  attack  the  sale  for  fraud.  ^ 

In  Pennsylvania  an  attachment  is  authorized  on  affidavit  that 
"the  defendant  fraudulently  incurred  the  obligation  for  which 
the  plaintiff's  claim  is  made. "  A.  and  B.  each  claimed  to  be 
the  owner  of  a  tract  of  land.  B.  entered  upon  the  same,  and 
cut,  removed,  and  sold  a  large  quantity  of  timber.  Thereupon 
A.,  claiming  the  right  to  waive  the  tor^  brought  suit  against  B. 
in  assumpsit  for  the  value  of  the  timber,  and  obtained  an  attach- 

1  Rosenthal  v.  Wehe,  58  Wiseonsin,  '  Cole  r.  Anne,  40  Minnesota,  80. 

621.   See  Warner  v.  Kade,  15  MisBonri  Ap-  *  Finlay  v.  Bryson,  84  Missouri,  664. 

peal,  600 ;  Eahn  v.  Angus,  61  Wisconsin,  *  Godden  v,  Pierson,  42  Alabama,  870. 
264 ;  Uttlejohn  v.  Jacobs,  ^^  Ibid.  600. 
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ment,  on  affidavit  that  ^  the  defendant  had  fraudulently  incurred 
the  obligation."  The  court  disBolved  the  attachment,  charac^ 
terizing  the  proceeding  as  a  remarkably  novel  one,  and  deserving 
full  credit  for  originality,  —  waiving  the  tort,  or  the  fraud,  in 
order  to  sue  by  attachment,  and  then  immediately  shifting  the 
ground  and  setting  up  the  fraud  as  the  foundation  for  the  attach- 
ment proceeding.* 

In  Colorado,  the  statute  authorizes  an  attachment  where  the 
defendant  "fraudulently  contracted  the  debt  or  incurred  the 
liability  respecting  which  the  suit  is  brought"  Suit  was 
brought  by  attachment  against  a  clerk  of  a  county  treasurer, 
who,  as  clerk,  lawfully  received  moneys  due  to  the  county, 
and  fraudulently  converted  the  same  to  his  own  use ;  the  treas- 
urer being  liable  therefor  to  the  county  on  his  official  bond. 
The  attachment  was  quashed  on  motion,  on  the  ground  that 
there  was  no  such  privity  between  the  clerk  and  the  county,  as 
to  create  an  implied  contract  between  them;  the  bond  of  the 
treasurer  being  the  express  contract  covering  his  duties  and 
those  of  the  employees  in  his  office.' 

§  77  d.  The  statutory  language  in  reference  to  cases  of  the 
class  now  under  consideration  is  nearly  uniformly  that  the  de- 
fendant "  fraudulently  contracted  the  debt  or  incurred  the  obli- 
gation. "  In  some  States,  there  are  added  the  words,  "  for  which 
suit  is  about  to  be  or  has  been  brought;  "  in  others,  the  words, 
"  respecting  which  the  action  is  brought. "  Under  a  statute  con- 
taining the  former  terms,  it  was  held,  in  Nebraska,  that  false 
representations  made  by  one  indebted  for  goods  sold,  by  which 
the  creditor  was  induced  to  grant  an  extension  of  time,  and  to 
take  the  debtor's  note  for  the  debt,  payable  at  a  future  day,  did 
not  justify  an  attachment  on  the  note  on  the  ground  that  the  debt 
was  fraudulently  contracted;  for  the  note  was  not  a  new  debt, 
but  the  same  that  had  been  contracted  before  any  false  represen- 
tations were  made;  and  that  fraud,  to  sustain  an  attachment, 
must  have  existed  at  or  before  the  time  of  the  original  contractinff.^ 
But  this  view  seems  too  restricted,  for  it  overlooks  the  fact  that 
though  the  debt  is  the  same  notwithstanding  the  giving  of  the 
note,  yet,  by  inducing  the  creditor  to  give  an  extension  of  time, 
and  to  accept  new  notes,  a  new  obligation  in  regard  to  the  debt 
was  incurred  through  the  debtor's  false  representations,  which 

1  Walker  v,   Beury,   7  Penn.  County         *  G<»b  *•  Board  of  Commissioners,  4 
Court,  258.  Colorado,  468. 

*  Mayer  v.  Zingre,  18  Nebrftskay  458. 
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brought  the  case  within  the  purview  of  the  statute ;  as  was  held 
by  the  Supreme  Court  of  Wisconsin,  under  a  statute  using  the 
second  form  of  words  above  given.  ^ 

§  77  6.  As  applicable  in  common  to  all  the  topics  presented 
in  this  chapter,  tiiere  are  propositions  with  which  it  may  be  fitly 
closed.  Where  several  perscms  are  jointly  and  severally  liable 
for  the  same  debt,  the  creditor  may  proceed  by  attachment 
against  them  all,  if  there  exist  a  ground  or  grounds  of  attach- 
ment against  all,  or  he  may  so  proceed  against  any  one  or  more 
of  them,  in  regard  to  whom  any  ground  of  attachment  may  exist' 
If  the  attachment  be  against  all,  it  may  be  levied  on  the  separate 
property  of  each,  as  well  as  on  the  joint  property  of  all.^  If  it 
be  against  a  part  of  them,  it  can  be  levied  only  on  the  property 
of  the  one  or  more  against  whom  it  was  issued.^  If  it  be  for  a 
partnership  debt,  and  be  issued  against  a  part  only  of  the  mem- 
bers of  the  firm,  it  cannot  be  levied  on  the  partnership  property.^ 
To  reach  that,  there  must  be  grounds  of  attachment  against  all' 
the  members  of  the  firm.« 

I  Wachter  v.  Famachon,  62  Wiaconsifl,         ^  Matter  of  Smith,  16  Johnson,  102 ; 

117  ;  First  Nat.  B*k  v.  Rosenfeld,  66  Wis-  Whitfield  v.  Hovey,  80  South  Carolina, 

eoBsin,  298.  ^  117. 

'  Matter  of  Ghipmaa,  14  Johnson,  217 ;         *  Matter  of  Smith,  vt  supra ;  Whit* 

Matter  of  Smith,  16  Ibid.  102  ;  Chitten-  field  v.  Hovey,  lU  supra ;  Bogart  v.  Dart, 

den  9.  Hobbs,  9  Iowa,  417 ;    Anstln  v.  82  New  York  Supreme  Ct.  895 ;    Ham- 

Baigett,  10  Ibid.  302 ;  Green  v.  Pyne,  1  ilton  v.  Knight,  1  Blackford,  25 ;  Wiley 

ilalnm%  236 ;  Conklin  9.  Harris,  5  Ibid.  «.  Sledge,  8  Georgia,  582. 
213,  *  Collier  v,  Hanna,  71  MaryUnd,  258. 

<  IladJej  V,  Bryarsi  58  Alabama,  189. 
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CHAPTER  IV. 

LIABILITT  OF  CORPORATIONS   AND  REPRESENTATIVE  PERSONS  TO   BE 

SUED   BT  ATTACHMENT. 


§  78.  We  have  seen  that  debtors  are  liable  to  be  sued  by  at- 
tachment. This  might  be  supposed  to  include  all  descriptions  of 
persons ;  but  we  find  that  doubts  have  arisen  as  to  the  liability 
of  corporations  to  attachment ;  and  that  there  are  some  descrip- 
tions of  natural  persons  who  are  exempt  from  it. 

§  79.  Corporations.  At  an  early  day  it  was  decided  in  New 
York  that  an  attachment  did  not  lie  against  a  foreign  corpora- 
tion.^ This  view,  however,  has  not  been  followed  by  any  court 
out  of  that  State,  except  the  Superior  Court  of  Delaware,  —  not 
the  court  of  last  resort  in  that  State,  —  by  which  it  was  held, 
that  though  the  word  "  person,"  in  the  attachment  law,  would 
embrace  an  artificial  as  well  as  a  natural  person,  yet  as  the 
legislature  had  made  no  provision  by  which  a  foreign  corpora- 
tion could  put  in  special  bail,  or  enter  into  security  to  the  plain- 
tiff to  defend  and  abide  the  result  of  the  action,  when  it  appears 
to  the  attachment,  it  must  be  considered  that  the  law  does  not 
contemplate  or  include  the  case  of  a  foreign  corporation.*  The 
contrary  doctrine  has  been  announced  in  New  Hampshire,  Penn- 
sylvania, Virginia,  Georgia,  Alabama,  Louisiana,  Tennessee, 
Illinois,  and  Missouri,  and  may  now  be  considered  as  settled.^ 
In  many  of  the  States  corporations  are  expressly  subjected  by 
statute  to  the  operation  of  the  process. 

§  80.  The  foreign  character  of  a  corporation  is  not  to  be 
determined  by  the   place  where  its   business   is  transacted,  or 


1  McQueen  r.  Middletown  Man.  Co., 
16  Johnson,  5. 

*  Vogle  ».  New  Grenada  Canal  Co.,  1 
Houston,  294. 

*  Libbey  v.  Hodgdon,  9  New  Hamp. 
894 ;  Bushel  «.  Commonwealth  Ins.  Co., 
15  Sergeant  &  Rawle,  173  ;  U.  S.  Bank  v. 
Merchants'  Bank,  1  Robinson  (Va. ),  578 ; 
South  Carolina  R.  R.  Co.  v,  McDonald, 
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Branch  Bank,  14  Louisiana,  415  ;  Hazard 
V.  Agricultural  Bank,  11  Robinson  (La.), 
826  ;  Union  Bank  v.  U.  S.  Bank,  4  Hum- 
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Keep,  22  Illinois,  9 ;  St.  Louis  Perpetual 
Ins.  Co.  V.  Cohen,  9  Missouri,  421. 
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where  the  corporators  reside,  but  by  the  place  where  its  charter 
was  granted.  With  reference  to  inhabitancy,  it  is  considered 
an  inhabitant  of  the  State  in  which  it  was  incorporated.  ^  And 
where,  as  is  sometimes  the  case,  a  corporation  is  chartered  by 
two  or  more  States,  it  is  a  domestic  corporation  in  each  of 
ihem.'  And  if  a  corporation  created  in  one  State  be  authorized 
by  the  law  of  another  State  to  exercise  therein  certain  powers, 
and  such  law  further  declare  that  it  shall  be  there  entitled  to  all 
the  priyileges,  rights,  and  immunities  conferred  upon  it  by  the 
law  of  its  incorporation ;  and  it  is  not  by  the  law  of  the  State 
where  it  was  incorporated  liable  to  be  sued  by  attachment  for 
the  mere  failure  to  pay  its  debts ;  it  is  not  liable  to  be  sued  by 
attachment  as  a  non-resident  of  the  other  State.  ^  But  where  a 
foreign  railroad  company  was  authorized  by  law  to  extend  its 
road  into  the  State  of  Georgia,  and  was,  by  ^at  law,  made  liable 
to  be  sued  in  the  courts  of  that  State,  it  was  there  held,  that 
this  was  merely  a  cumulative  remedy  for  the  protection  of 
Gieoi^a  people,  and  did  not  make  the  company  any  the  less  a 
foreign  corporation,  and  liable  to  be  proceeded  against  as  such 
by  attachment.^ 

§  80  a.  The  proposition  that  a  corporation  chartered  by  two  or 
more  States  is  a  domestic  corporation  in  each  of  them,  is  subject 
to  an  exception,  where  the  corporation  has  never  organized  or 
acted  under  the  second  charter.  In  a  case  of  that  description,  in 
the  State  which  had  granted  the  second  charter,  an  attachment 
was  sustained  against  a  corporation,  under  a  statute  providing 

^  Harley  «.   Charleston  Steam-Packet  Howard   Pract.  806 ;  26  New  York  Sa- 

Co.,  2  Miles,  249 ;  South  Carolina  Rail-  pieme  Ct.  477. 

load  Co.  V.  McDonald,  6  Georgia,  531 ;  *  Spragne  v.  Hartford  P.  &  F.  R.  R. 
Day  p.  Newark  I.  R.  Man.  Co.,  1  Blatch-  Co.,  5  Rhode  Island,  288. 
fold,  628 ;  Mineral  Point  R.  R.  Co.  v,  *  Martin  v.  Mobile  k  0.  R.  R.  Co.,  7 
Keep,  22  Illinois,  9.  In  Cooke  v.  State  Bnsh,  116.  In  New  Jersey,  there  is  a 
Kat.  Bank,  60  Barbour,  839;  8  Abbott  statute  authorizing  attachment  to  issue 
Pract.  N.  8.  839 ;  1  Lansing,  494  ;  52  New  "against  any  corporation  or  body  politic 
Tork,  96,  under  a  statute  which  defined  not  created  or  recognized  by  the  laws  of 
a  foreign  corporation  to  be  one  "created  this  State  ; "  and  it  was  held,  that  an  au- 
by  or  under  the  laws  of  any  other  State,  thority  given  by  a  law  of  that  State  to  a 
goremment,  or  country,'*  it  was  held  that  foreign  corporation  to  hold  real  estate 
m  national  bank  organized  under  the  act  therein  for  the  purpose  of  transacting  its 
oC  Congress,  and  located  in  Boston,  was  business,  was  such  a  recognition  as  for- 
m  foreign  corporation,  and  liable  to  be  bade  its  being  proceeded  against  by 
pfoceeded  against  by  attachment.  See,  attachment.  PhiUipsbuigh  Bank  v.  Lack- 
to  the  same  effect,  Bowen  v.  First  Nat.  awanna  R.  R.  Co.,  8  Dutcher,  206. 
Bonk,  84  Howard  Pract.  408 ;  Robinson  *  South  Carolina  R.  R.  Co.  v.  People's 
«.  Nat   Bank,    81   New  York,  885  ;  58  Saving  Institution,  64  Geonna,  18. 
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that  ^  a  writ  of  foreign  attachment  maj  be  issued  .  •  »  against 
any  corporation  .  .  .  not  created  by  or  existing  under  the  law» 
of  this  State. "  ^ 

§  81.  Representative  Per$on$.  In  New  York,  it  was  held,  in 
a  case  which  arose  at  an  early  period,  that  the  statute  of  that 
State  respecting  absent  debtors  did  not  warrant  proceeding* 
against  heirs,  executors,  trustees,  or  othera  claiming  merely  by 
right  of  representation.^  Subsequently  this  doctrine  was  recog- 
nized and  affirmed,  under  another  statute,  which  the  court  said 
was  much  more  explicit  than  that  which  was  the  subject  of  the 
former  construction.  Under  this  second  statute  an  attachment 
might  be  obtained  by  a  creditor  ^^  having  a  demand  against  the 
debtor  personaUy.^^  ^  The  same  views  have  been  expressed  im 
Rhode  Island,  Connecticut,  New  Jersey,  Pennsylvania,  South 
Carolina,  G^rgia,  Alabama,  Louisiana,  and  the  District  of 
Columbia.*  In  Virginia,  however,  in  the  proceeding  by  foroiga 
attachment  in,  chancery^  the  heirs  of  a  deceased  debt(»r  may  be 
proceeded  against^  for  the  purpose  of  subjecting  the  property  of 
their  ancestor  to  the  payment  of  his  debt;^  and  a  creditor  of  bm 
absent  debtor,  who  is  one  of  the  heirs  and  distributees  of  a  de- 
ceased intestate  in  Virginia,  may  go  into  a  court  of  equity,  for 
the  purpose  of  having  a  division  and  distribution  of  the  estate  o£ 
the  decedent,  and  of  procuring  payment  of  his  debt  out  of  the 
share  of  the  absent  debtor  in  the  estate.^ 

§  82.  But  if  an  exeeutor  or  administrator,,  in  the  course  <^  the 
discharge  of  his  duties  as  such,  place  himself  in  a  position  where 
he  becomes,  by  the  principles  of  law,  personally  liable,  as,  for 
instance,  if  he  enter  upon  leasehold  property  held  by  his  testator 
or  intestate  in  his  lifetime,  or  receive  the  rents  and  profits  there- 
of, he  thereby  becomes  chargeable  in  the  debet  and  detinet^  or  di- 
rectly on  the  covenant,  as  an  assignee,  and  may  be  proceeded 

1  Philadelphia  W.  &  B.  B.  R   Co.*(7.  869 ;    Brown  «.    Richardson,   1   Martin^ 

Kent  Ca  R.  R.  Co.,  5  Houston,  127.  N.  8.  202  ;  Dubnya  v.  Yerbej,  Ibid.  880 ; 

*  Jackson  v.Walsworth,  IJohns.  Oases,  Cheatham  «.  Carrington,  14  LouisianA 
872  ;  Metcalf  v.  Clark,  41  Barbonr,  45;  Annual,  696  ;  Levy  o.  Succession,  88  IbitL 

*  Matter  of  Hurd,  9  Wendell^  465.  9  ;   Patterson  v.  McLaughlin,  1  Craneh^ 
^  Bryant  o.  Fussel,  11  Rhode  Island,     C.   C.    852 ;    Hendenon    v.    Henderson, 

286  ;  Stanton  «.  Holmes,  4  Day,  87  ;  Pea-  Ibid.  469  ;    Smith  v.  Riley,  32  Geoigia, 

oock  o.  Wildes,  8  Halsted,  179  ;  Haight  856 ;  WUliamson  v.  Beck,  8  Philadelphia^ 

V.    Bergh,    8    Green*  183;  McCoombe  vi  269. 

Dnnch,  2  Dallas,  73  ;  Pringle  ti.  Black,.         «  Carrington  v.  Didier,  8  Orattan,  260; 
Ibid.  97  ;  Weyman.tf.  Murdock,  Harper,         *  Mooresv^  White,  3  Grattan,  189. 
125;    Taliaferro  v.  Lane,   Sa  Alabama, 
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against  personally,  and  need  not  be  named  as  executor  or  ad- 
ministrator. Thus  a  lessee  covenanted  that  he,  his  executors, 
administrators,  or  assigns  would,  at  his  and  their  own  proper 
costs  and  charges,  pay  and  discharge  all  taxes,  duties,  and  as- 
sessments which  should,  during  the  term,  be  imposed  upon  the 
demised  premises ;  and  thef  lessee  died  intestate,  and  letters  of 
administration  were  granted  to  a  non-resident,  who  received  the 
rents,  issaes,  and  profits  of  the  premises.  An  assessment  was 
imposed  upon  the  premises  in  the  laying  out,  opening,  and  con- 
tinuing of  a  street,  a  portion  of  which  the  lessor  was  obliged  to 
pay ;  who  thereupon  instituted  proceedings  by  attachment  against 
the  administrator,  alleging  that  he  was  indebted  to  him  person- 
aUjf,  and  the  court  sustained  the  attachment  ^ 

1  JIatter  of  Galloway,  21  Wendell,  82. 
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CHAPTER  V. 

AFFIDAVIT  FOR  OBTAINING  AN   ATTACHMENT. 

§  88.  Under  no  general  jurisdiction,  legal  or  equitable,  known 
to  any  system  of  unwritten  law  prevalent  in  Great  Britain,  or  in 
any  State  or  Territory  of  the  United  States,  has  any  court  or 
officer  authority  to  issue  or  grant  a  writ  of  attachment  against  a 
debtor's  property.  In  Great  Britain  —  as  shown  in  the  opening 
chapter  of  this  work  —  that  authority  exists  only  under  local 
custom;  in  the  United  States  it  is  purely  statutory.  In  each 
country  it  belongs  to  the  class  of  special  and  limited  powers. 
Though  everywhere  here  vested,  by  statute,  in  courts  of  general 
jurisdiction,  its  essential  character  is  not  thereby  changed;  to 
whatever  description  of  court  or  officer  its  exercise  is  committed, 
it  is  still  a  special  and  limited  power,  resting  upon  its  own  pecu- 
liar grounds,  acting  in  its  own  prescribed  modes,  and  leading  to 
its  own  specific  results. 

§  84.  In  nearly  all  the  States,  and  in  all  the  Territories,  an 
affidavit  alleging  certain  facts  is  required,  as  authority  for  issu- 
ing an  attachment.  Wherever  so,  the  right  to  issue  it  depends 
upon  that  requirement  being  met  There  is  no  more  right  to 
issue  it  without  the  prescribed  affidavit  than  to  issue  an  execu- 
tion without  a  judgment.^  In  some  cases,  as  will  presently  ap- 
pear, the  validity  of  all  subsequent  proceedings,  and  of  titles 
derived  through  them,  may  depend  on  the  conformity  of  the  affi- 
davit to  the  statute ;  while,  in  a  much  larger  class  of  cases,  the 
attacher  may,  through  defects  in  that  respect,  lose  the  benefit  in- 
tended to  be  afforded  by  the  remedy.  What  relates  to  the  affi- 
davit is,  therefore,  fundamental;  and  hence  its  treatment  leads 
naturally  to  the  statement  of  some  points  in  the  subject  of 
Jurisdiction. 

^  This  proposition  is  subject  to  excep-  is  no  violation  of  the  constitational  provi- 

tion,  where,  by  statute,  process  is  author-  sion  which  prohibits  any  person  from  be- 

ized  to  be  issued  in  favor  of  a  State,  ing  deprived  of  his  property   "without 

"  without  giving  bond  or  security,  or  cans-  due  process  of  law.  '*   Ex  parte  Maodonald, 

ing  affidavit  to  be  made.'*   Such  authority  76  Alabama,  608. 
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§  85.  Jurisdiction  is  the  power  to  hear  and  determine  a 
cause ;  ^  or,  more  fully  stated,  the  power  to  hear  and  determine 
the  subject-matter  in  controversy  between  parties  to  a  suit,  —  to 
adjudicate,  or  exercise  any  judicial  power  over  them.^ 

What  shall  be  adjudged  or  decreed  between  the  parties,  is 
judicial  action.^ 

The  exercise  of  jurisdiction  is  coram  judice  whenever  a  case  is 
presented  which  lawfully  calls  it  into  action.^  Of  course  the 
converse  follows,  that  the  exercise  of  jurisdiction  is  coram  non 
judice  when  the  case  presented  does  not  lawfully  call  it  into 
action. 

Jurisdiction  is  either  general  or  special. 

Greneral  jurisdiction  is  the  power  to  take  all  ordinary  judicial 
action  in  any  description  of  cause  brought  before  a  court  in  any 
common-law  mode,  or  in  any  mode  prescribed  by  statute  in  lieu, 
and  as  the  equivalent,  of  the  common-law  mode. 

Special  jurisdiction  —  necessarily,  also,  always  limited  —  is 
the  power  derived  solely  from  and  exercisable  only  according 
to  statute,  to  take  such  judicial  action,  through  such  modes  of 
procedure,  as  the  statute  authorizes  and  prescribes. 

A  court  may  be  at  the  same  time  one  of  general,  and  one  of 
special  and  limited  jurisdiction.  It  may  be  limited  as  to  sub- 
jects, but  unlimited  as  to  persons.  It  may  be  limited  as  to  per- 
sons, but  unlimited  as  to  subjects.  It  may  be  unlimited  as  to 
both  subjects  and  persons,  but  limited  as  to  the  amount  for  which 
it  may  render  judgment  It  may  be  unlimited  as  to  subjects, 
persons,  and  amount,  but  limited  as  to  modes  of  procedure. 

Jurisdiction,  of  either  kind,  acts  through  process  and  modes 
of  procedure ;  which  are  either  ordinary,  that  is,  such  as  under 
the  general  law  are  used  in  all  ordinary  actions;  or  extraordi- 
nary, that  is,  such  as  are  provided  by  statute  for  exceptional 
cases,  and  are  available  only  under  particular  circimistances  des- 
ignated by  statute. 

In  cases  of  the  exercise  of  general  jurisdiction,  the  presump- 
tion is  that  it  was  lawfully  exercised,  until  the  contrary  be  shown 
by  the  record.*    And  where  new  powers  are,   by  statute,  con- 

^  United  States  v.  Arredondo,  6  Peters,  *  Voorhees  v.  Bank  U.  S.,  10  Peters, 

691.  449  :  Grignon  v.  Astor,  2  Howard  Sup. 

*  Rhode  Island  v.  Massachusetts,  12  Ct.  319 ;  Harvey  t;.  Tyler,  2  Wallace, 
Peters,  657 ;  Grignon  v.  Astor,  2  Howard  328 ;  Davis  t*.  ConneUy,  4  B.  Monroe, 
8np.  Ct.  819.  136 ;    Bimeler  v.    Dawson,  5  Illinois  (4 

*  Bhode  Island  v,  Massachnaetts ;  Scammon),  586  ;  Shnmway  v.  Stillman, 
Orignon  v.  Astor,  «<  tujpra.  4  Cowen,  292 ;  Bloom  v.  Bardick,  1  Hill 

*  United  States  v.  Arredondo,  «<  supra.  (N.  Y.),  130  ;  Homer  v.  Doe,  1  Indiana, 
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ferred  upon  a  court  of  general  juriBdiction,  to  be  exercised  in  the 
usual  form  of  common-law  or  chancery  proceedings,  the  same 
presumption  will  be  made  as  in  cases  falling  more  strictlj  with- 
in its  usual  powers.^ 

But  where  a  court  or  officer  exercises  an  extraordinary  power, 
under  a  special  statute  prescribing  the  occasion  and  mode  of  its 
exercise,  no  such  presumption  arises :  on  the  contrary,  the  pro- 
ceedings of  such  court  or  officer  will  be  held  illegal  unless  tiiey 
be  according  to  the  statute,  and  the  facts  conferring  jurisdiction 
appear  affirmatively.* 

When  the  proceedings  of  a  court  which,  by  its  constitution, 
has  only  special  and  limited  jurisdiction,  are  relied  on  as  sup- 
porting any  rights  all  the  facts  requisite  to  confer  upon  it  the 
jurisdiction  it  exercised  must  be  averred  and  proved;^  thej 
cannot  be  presumed.^ 

180 ;  Cox  V.  Thomas,  9  Gratti^n,  838 ;  Jones  v.  Reed,  1  JoIiqs.  Cases,  30  ;  Gleve- 
Sears  v.  Terry,  26  Conn.  278.  In  Grig-  land  v.  Sogers,  6  Wendell,  488 ;  Dakin 
non  V,  Astor,  tU  supra,  the  Supreme  Court  v.  Hudson,  0  Cowen,  221  ;  Mills  «.  Mar- 
of  the  United  States  said:  '*The  true  tin,  19  Johns.  7;  People  o.  Koeber,  7 
line  of  distinction  between  courts  whose  Hill  (N.  Y.),  89  ;  Corwin  v,  Merritt,  8 
decisions  are  conclusive  if  not  removed  Barbour,  841 ;  Harrington  «.  People,  6 
to  an  appellate  court,  and  those  whose  Ibid.  607 ;  Camp  ».  Wood,  10  Watts, 
proceedings  are  nullities  if  their  juriadic-  118 ;  Boarman  v.  Patterson,  1  Gill,  872  ; 
tion  does  not  i^ppear  on  their  iace,  is  this  :  Hanhaw  «.  Taylor,  8  Jones,  fil8  ;  Tift  v. 
a  court  which  is  competent,  by  its  consti-  Griffin,  6  Geoi:gia,  18$ ;  Commissioners 
tution,  to  decide  on  its  own  jurisdiction,  v,  Thompson,  18  Alabama,  694  ;  Cwen 
and  to  exercise  it  to  final  judgment,  with-  v,  Jordan,  27  Ibid.  608  ;  Beeves  v,  Clark, 
out  setting  forth  in  its  proceedings  the  5  Arkansas,  27  ;  State  v.  Metzger,  26  Mis- 
facts  and  evidence  on  which  it  is  ren-  souri,  65  ;  Rowan  v.  Lamb,  4  G.  Greene, 
dered,  whose  record  is  absolute  verity,  468  ;  Wight  v,  Warner,  1  Dongliiss,  884 ; 
not  to  be  impugned  by  averment  or  proof  Bryan  v.  Smith,  10  Michigan,  229  ;  Snper- 
to  the  contrary,  is  of  the  first  description  ;  visors  v.  Le  Clerc,  4  Chandler,  56  ;  Cow- 
Were  can  be  no  judicial  inspection  be-  ard  r.  Dillinger,  66  Maryland*  59  -,  West 
hind  the  judgment,  save  by  the  appellate  v,  Woolfolk,  21  Florida,  189. 
power.  A  court  which  is  so  constituted  •  Sears  v.  Terry,  26  Conn.  278  ;  Frary 
that  its  judgment  can  be  looked  through  v,  Dakin,  7  Johns.  75 ;  Morgan  v.  Dyer, 
for  the  facts  and  evidence  which  are  1 0  Ibid.  1 61 ;  Mills  v.  Martin,  19  Ibid.  7  ; 
necessary  to  sustain  it ;  whose  decision  Wyman  v.  Mitchell,  1  Cowen,  816  ;  Da- 
is not  evidence  of  itself  to  show  jurisdic-  kin  v.  Hudson,  6  Ibid.  221 ;  Otis  v.  Hitch- 
tion  and  its  lawful  exercise,  is  of  the  cock,  6  Wendell,  483 ;  Stephens  v.  Ely,  6 
latter  description  :  every  requisite  for  Hill  (N.  Y.),  607  ;  Ford  ».  Babcock,  1 
either  must  appear  on  the  face  of  their  Denio,  168. 
proceedings,  or  they  are  nullities."  *  Green  v.  Haskell,   24  Maine,  180 ; 

1  Harvey  v.  Tyler,  2  Wallace,  828.  Bridge  v.   Ford,   4  Mass.  641  ;   Hall   v. 

<  Thalicher  v.  Powell,  6  Wheaton.  119  ;  Howd,  10  Conn.  514  ;  Snediker  o.  Quick, 

Walker  «.  Turner,  9  Ibid.  641 ;  Hai-vey  1  Green,  806  ;  State  r.  Shreeve,  8  Green, 

«.  Tyler,  2  Wallace,  828 ;  Granite  Bank  67  ;  Bridge  r.  Bracken,  8  Chandler,  75 ; 

«.  Treat,  18  Maine,  840  ;  Morse  v.  Presby,  Wight   «,    Warner,    1    Douglass,    884  ; 

5  Foster,  299  ;  Hall  v.  Howd,  10  Conn.  Chandler  v.  Nash,  6  Michigan,  409  ;  Fire* 

514;    Brooks  v.   Ada^s,   11  Pick.  441  ;  baugh  9.  Hall,  68  Illinois,  81. 
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When  a  court  of  general  jurisdiction  is  invested,  by  statute, 
with  special  powers,  to  be  exercised,  not  through  its  ordinary 
process  and  modes  of  procedure,  but  !n  an  extraordinary  mode 
prescribed  by  statute,  neither  the  jurisdiction  nor  the  remedy  is 
to  be  extended  beyond  the  legislative  grant ;  ^  hut  the  proceed- 
ings of  the  court  must  be  regarded  as  those  of  a  court  constituted 
with  special  and  limited  jurisdiction,  and  will  be  held  invalid  if 
the  facts  conferring  jurisdiction  do  not  appear.^ 

Hie  propositions  thus  briefly  stated  will  be  seen  to  bear  on  at- 
tachment proceedings. 

§  86.  Any  movement  by  a  court  is  an  exercise  of  jurisdiction.' 
In  attachment  proceedings  the  issue  of  the  writ  of  attachment 
is  such  a  movement;^  and  where  the  right  to  exercise  jurisdic- 
tion in  that  mode  depends  upon  the  exhibition,  by  affidavit,  of 
certain  facts,  it  is  the  affidavit  which  brings  the  power  of  the 
court  into  action.  If  there  be  no  affidavit^  the  whole  attachment 
proceeding  is  incurably  void.^ 

§  87.  Hence,  in  an  attachment  suit,  under  any  system  requir- 
ing an  affidavit,  it  is  always  the  defendant's  right,  and  may  be- 
come that  of  others,  to  question  the  exercise  of  jurisdiction  in  the 
particular  case  through  attachment,  because  of  the  want  of  legal 
foundation  therefor. 

In  this  connection,  therefore,  importance  attaches  to  the  point 
whether  the  defendant  was  personally  served  with  process  in  the 
action.  If  he  was,  or  if  he  appear  to  the  action  without  service, 
the  cause  becomes  mainly  a  suit  in  personam^  with  the  added  in- 
cident, that  the  property  attached  remains  liable,  under  the  con- 
trol of  the  court,  to  answer  to  such  demand  as  may  be  established 
against  him  by  the  final  judgment  of  the  court ^    In  such  case, 

1  Pringle  V,  Carter,  1  HUl  (S.  C.\  58  ;  Christie  v  Unwin,  11  AdolphuB  &  £11is, 

Vann  9.  Adanifly  71  Akbaiaa,  476.  378  ;  Mnskett  v,  Drummond,  10  Bame- 

>  WUliamaon  v.  Berry,  8  Howard  Sap.  wall  &  Cresswell,  153. 
Ct.  495 ;  Boawell  v.  Otis,  9  Ibid.  886  ;         *  Rhode  Island  v.  Massachnsetts,  12 

Baosom  «l   Willianw,    2   Wallace,  813  ;  Peters,  657  ;  Grignon  v.  Astor,  2  Howard 

Home  «.  Preabj,  5  Foster,   299  ;  Eaton  Sap.  Ct.  819. 

•.  Badger^  88  New  Hamp.  228 ,  Denning         *  Ntm  poUtt   quia    sine   hrevi    agere. 

V.  Corwin,   11  Wendell,  647  ;  Striker  v.  Fleta,  1.  2,  c.  18,  §  4     Nemo  nne  actione 

KeUj,  7  Hill  (N.  Y.),  9  ;  Embury  v.  Con-  experituTf  at  hoe  non  nne  brevi  give  libello 

tor,  3  Comstock,  511  ;  Gray  v.  McNeal,  conventianali,    Bracton,  112. 
IS  Georgia,  424 :  Foster  v.  Ghusener,  27         ^  Inman  v.  Allport,  65  Illinois,  540  ; 

Alabama,  891 :    Haywood  v,  Collins,  60  Endel  v.  Leibrock,  33  Ohio  State,  254. 
Illinois,  828;  Firebani^  v.  Hall,  63  Ibid.         •  Cooper  v.  Reynolds,  10  Wallace,  808. 
81 ;  Cooper  «•  Sunderland,  8  Iowa,  114 ; 
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if  he  make  no  question  of  the  right  of  the  court  to  exercise  juris- 
diction over  him  by  attachment,  the  proceedings,  however  defec- 
tive the  affidavit,  will  be  valid ;  and  the  rights  acquired  through 
them  will  not  depend  on  the  attachment  for  their  validity,  hut 
upon  the  judgment ;  which,  in  such  case,  cannot  be  impeached  in 
any  collateral  proceeding.^ 

When,  therefore,  the  defendant  appears  to  the  action,  and  in 
any  authorized  way  assails  the  attachment  on  account  of  absence 
of,  or  insufficiency  in,  the  affidavit,  his  motion  or  plea  is  based, 
not  upon  mere  irregularity  in  the  proceedings,  but  upon  the  want 
of  proper  foundation  for  the  exercise  of  jurisdiction  over  him  in 
that  particular  mode.  If  his  motion  or  plea  be  sustained,  the 
writ,  and  all  proceedings  under  it,  are  coram  non  judice  and 
void,^  unless  the  defect  be  amendable,  and  be  amended ;  and  no 
such  amendment  can  be  made,  unless  authorized  by  law  expressly 
applicable  to  such  cases.  ^ 

§  87  a.  The  matter^  for  present  consideration,  however,  is  not 
the  defendant's  proceedings  to  defeat  the  attachment ;  but  whether, 
and  to  what  extent,  attachment  proceedings  may  be  assailed  col- 
laterally for  infirmity  in  the  affidavit,  when  title  is  claimed 
through  them.  If  vulnerable  at  all  in  this  respect  when  so  as- 
sailed, it  must  be  because  the  affidavit  was  not  lawfully  sufficient 
to  support  jurisdiction  by  attachment ;  for  no  doctrine  is  better 
settled  than  that  mere  errors  and  irregularities  in  judicial  action 
•cannot  be  questioned  collaterally,  but  must  be  corrected  by  some 
•direct  proceeding  for  that  purpose,  either  before  the  same  court, 
;to  set  them  aside,  or  in  an  appellate  court  ^ 

But  it  is  equally  well  settled  that  the  jurisdiction  of  any  court, 
exercised  in  any  case,  may  be  assailed  in  other  courts,  in  which 

^  Tolaiid  V.  Spregne,  12  Peters,  800.  Conrad  «.  McGee,  9  Ibid.  428  ;  Whitney 
3  Smith  V.  Lace,  14  WendeU,  237  ;  v.  Brunette,  15  Wisconsin,  61. 
Ex  parte  Haynes,  18  Ibid.  611  ;  J&e  parte  '  Brown  v.  McCluakey,  26  Georgia, 
Robinson,  21  Ibid.  672 ;  In  re  Faulkner,  577  ;  Cohen  v  Manco,  28  Ibid.  27  ; 
4  Hill  (N.  Y.),  598; /n  re  Bliss,  7  Ibid.  Slaughter  «.  Bevans,  1  Pinney,  348; 
187  ;  Mantc  v.  Hendley,  2  Hening  &  Halley  v.  Jackson,  48  Maryland,  254  ; 
Munford,  808;  McReynolds  v.  Neal,  8  Marx  v.  Abramsou,  58  Texas,  264  ;  Ben- 
Humphreys,  12  ;  Maples  o.  Tunis,  11  nett  o.  Zabriski,  2  New  Mexico,  7,  176. 
Ibid.  108;  Wight  9.  Warner,  1  Douglass,  *  Rempe's  Lessee  v.  Kennedy,  5 
384 ;  Bw^ley  v.  Lowrey,  2  Michigan,  Cranch,  178  ;  Thompson  v  Tolmie,  2 
418  ;  Clark  v.  Roberts,  I  Illinois  (Breese),  Peters,  157  ;  Voorhees  r.  Bank  U.  S.,  10 
222  ;  Oadwell  v.  Colgate,  7  Barbour,  253  ;  Ibid.  449,  Harvey  v.  Tyler,  2  Wallace, 
Bruce  v.  Cook,  6  Gill  &  Johnson,  845  ;  828  ;  McGavock  v  Bell,  8  Coldwell,  512  ; 
Kennedy  v.  Dillon,  1  A.  K.  Marshall,  Gibl)ons  v,  Bressler,  61  Illinois,  110 ; 
354  ;  McCulloch  v.  Foster,  4  Yerger,  162  ;  Kruse  v,  Wilson,  79  Ibid.  238  ;  Gilkeaon 

V,  Knight,  71  Missouri,  408. 
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it8  proceedings  are  relied  on  by  a  party  claiming  the  benefit  of 
them ;  ^  and  if  there  oe  found  in  them  a  total  want  of  jurisdic- 
tion, they  may,  by  the  court  in  which  they  are  questioned,  be 
rejected  as  a  nullity,  conferring  no  right  and  affording  no 
justification.  * 

And  no  court  exercising  a  special  and  limited  power  can  so 

determine  its  right  to  take  jurisdiction  through  that  power  in  a 

given  case,   as  to  preclude  one  not  a  party  to  the  proceedings 

from  questioning  that  right  in  a  collateral  inquiry ;  for,  as  the 

validity  and  conclusiveness  of  the  decision  on  that  point  must 

depend  on  the  authority  of  the  court  to  make  it,  the  decision 

cannot  be  conclusive  evidence,  of  that  authority.     This  would  be 

saying  that  the  court  had  jurisdiction  to  decide,  because  it  had 

decided  that  it  had  jurisdiction.^ 

§  87  h.  It  is  where  attachment  proceedings  are  purely  ex  parte 
—  the  defendant  not  being  personally  served  with  process,  and 
not  appearing  to  the  action  —  that  the  collateral  impeachment 
of  the  attachment  for  jurisdictional  defect  may  be  to  him,  or  to 
persons  claiming  under  him,  a  matter  of  signal  importance. 
There  the  proceeding  is  simply  one  to  take,  by  process  of  law, 
one  man's  property,  and,  without  his  assent  or  knowledge,  give 
it  to  another :  a  severe  recourse,  in  derogation  of  the  common 
law ;  in  regard  to  which  nothing  in  favor  of  jurisdiction  is  to  be 
presumed,  and  which  the  law  demands  shall  be  pursued  in  con- 
formity with  the  statute  under  which  it  is  taken,  or  no  title  will 
pass  through  its  instrumentality.^ 

I  EUiott  V,  Peinol,     1   Petere,  828 ;         <  Broadliead  v,  McOonDell,  3  Barbonr, 

ShriTar  o.  Lynn,  2  Howard  Sup.  Ct.  43  ;  175 ;  Wheeler  v.  Townsend,  3  Wendell, 

Riunell  V.  Peny,   14  New  Hamp.  152;  247  ;  Sears  v.  Terry,  26  Conn.  273. 
Hall  V.  Williams,   0  Pick.   232  ;  Aldrich         «  Thatcher  v.  Powell,  6  Wheaton,119  ; 

V.  Kinney,  4  Conn.  380  ;  Borden  v.  Fitch,  Ronkendorff  v,    Taylor,    4  Peters,  349  ; 

15  Johns.    121 ;  Starhack  v.    MniTay,  5  Parker  v.  Qyerman,   18  Howard  Sup.  Ct. 

Wendell,  148 ;  Shnmway  v.  Stillman,  4  137  ;   Ransom  v.  Williams,   2  Wallace, 

Cowen,  292  ;  Noyes  v.  Butler,  6  Barhour,  813 ;  Denning  v.   Smith,  3  Johns.  Ch'yt 

613  ;  Chemung  Bank  v.  Jndson,  4  Selden,  832  ;  Jackson  v.  Shepard,  7  Cowen,  88  ; 

254     Holt  V.  Alloway,  2  Blackford,  108  ;  Atkins   v.    Rinnan,   20  Wendell,    241  ; 

Earthman  v.  Jones,  2  Yerger,  484    Rogers  Bloom  v.  Burdick,  1  Hill  (N.  Y.),  130  ; 

p.  Coleman,  Hardin,  413 ;  Davis  v.  Con-  Sharp  v.  Spelr,  4  Ihid.  76 ;  Sherwood  v. 

nelly,  4  B.  Monroe,  136.  Reade,  7  Ihid.  434 ;  Corwin  v.  Merritt,  8 

*  Thompson  v,  Tolmie,  2  Peters,  157 ;  Barhour,  341  ;   Harrington  v.  People,  6 

Voorhees  v.  Bank  U.  S.,  10  Ihid.  449.  Ihid.  607 ;  Kelso  v,  Blackhum,  3  Leigh, 

For  cases  in  which  it  has  heen  held  that  299 ;  Barksdale  v.  Hendree,  2  Patton,  Jr., 

jadgment  against  a    garnishee  will  not  k  Heath,  48. 
protect  him,  where  the  court  has  no  juris- 
diction of  the  defendant,  see  po8t^  §  696. 
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§  87  e.  As  will  appear  in  a  succeeding  portion  of  this  chap* 
ter,^  an  attachment  issues  in  some  States  as  a  matter  of  rights 
upon  affidavit  being  made  that  certain  fact#  exist;  while  in 
others  it  is  required  that  the  officer  shall  be  satisfied,  by  affidavit 
presented  to  him,  o^  the  existence  of  the  facts.  In  the  former 
case  the  officer's  duty  is  merely  ministerial,  involving  no  inquiry 
on.his  part,  except  as  to  wheUier  particular  facts  are  sworn  to; 
in  the  latter,  his  functions  are  judicial,  as  well  as  ministerial ; 
he  must  be  satisfied  judicially,  by  the  affidavit,  not  merely  that 
the  facts  are  sworn  to,  but  that  the  evidence  is  sufficient  to  prove 
that  they  really  exist  It  will  be  noticed  that  the  cfuses  about  to 
be  cited,  in  which  attachments  have  been  successfully  assailed 
collaterally  on  account  of  insufficient  affidavit,  have  arisen  under 
each  of  those  systems. 

§  88.  The  cases  in  which  ex  parte  attachment  proceedings 
have  been  successfully  assailed  collaterally,  for  insufficiency  in 
the  affidavit  to  sustain  jurisdiction,  were  those  in  which  title  to 
property  was  claimed  through  those  proceedings.  Such  have 
arisen  in  New  York,  where  the  officer  issuing  the  attachment 
acts  judicially  in  determining  whether  the  facts  stated  in  the 
affidavit  establish  the  ground  of  attachment;  and  in  Tennessee 
and  Missouri,  where  the  writ  issues  upon  affidavit  simply  of  the 
existence  of  certain  facts.  In  all  those  States  the  question  arose 
in  actions  of  ejectment  In  New  York,  the  plaintiff  claimed 
title  as  a  purchaser  at  a  sale  made  by  trustees,  appointed  under 
the  law  of  that  State,  in  a  proceeding  by  attachment ;  the  trustees 
being  there  empowered  to  sell  the  property  attached.  The  title 
thus  set  up  was  assailed  for  want  of  jurisdiction  in  the  officer 
who  issued  the  attachment,  because  of  the  defective  character  of 
the  .affidavits,  in  not  laying  a  sufficient  ground  for  its  issue.  The 
court  went  into  an  examination  of  the  affidavits,  and  declared 
them  insufficient,  and  held  that  the  attachment  was  void;  that 
the  subsequent  proceedings  fell  with  it ;  and  that  the  sale  by  the 
trustees  conferred  no  title  on  the  purchaser.  "  There  was, "  said 
the  court,  "  conferred  upon  the  judge  who  issued  the  attachment 
a  special  and  limited  jurisdiction.  It  is  well  settled  that  when 
certain  facts  are  to  be  proved  to  a  court  having  only  such  a  juris- 
diction, as  a  ground  for  issuing  process,  if  there  be  a  total  defect 
of  evidence  as  to  any  essential  fact,  the  process  will  be  declared 
void,  in  whatever  form  the  question  may  arise.  But  when  the 
proof  has  a  legal  tendency  to  make  out  a  proper  case,  in  all  its 

1  Post,  a  97--100. 
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parts,  for  iBsuing  the  process,  then,  although  the  proof  may  be 
slight  and  inconclusive,  the  process  will  be  yalid  until  it  is  set 
aside  by  a  direct  proceeding  for  that  purpose.  In  one  case,  the 
court  acta  without  authority ;  in  the  other,  it  only  errs  in  judg- 
ment upon  a  question  properly  before  it  for  adjudication.  In 
one  case,  there  is  a  defect  of  jurisdiction ;  in  the  other,  there  is 
only  an  error  of  judgment.  Want  of  jurisdiction  makes  the  act 
Toid;  but  a  mistake  concerning  the  just  weight  of  evidence  only 
makes  the  act  erroneous,  and  it  will  stand  good  until  reversed."  ^ 

The  cases  in  Tennessee  are  of  the  same  character.  In  one  of 
them  the  court  said :  ^^  It  appears  from  the  record  of  these  pro- 
ceedings, that  the  affidavit  was  defective,  in  not  stating  the  cause 
for  which  the  attachment  issued,  whilst  the  attachment  is  good 
in  point  of  form,  and  assumes,  in  effect,  that  a  perfect  affidavit 
was  made.  It  is  now  insisted  that  the  writ  of  attachment  shall 
be  conclusive  as  to  all  the  material  facts  it  assumes,  and  that  it 
can  neither  be  aided  nor  impaired  by  reference  to  the  affidavit 
required  in  such  cases ;  that  the  affidavit  is  not  required  to  be 
recorded  with  the  other  proceedings  in  the  Circuit  Court,  and 
that  therefore  we  can  take  no  judicial  notice  of  it  It  will  be 
observed,  however,  by  reference  to  the  act  just  referred  to,  that 
it  is  required  that  the  affidavit  be  made  part  of  such  record. 
We  think  it  a  reasonable  and  proper  rule  that  the  validity  of  this 
description  of  judicial  sales  shall  be  tested  by  the  record  of  the 
Circuit  Court,  made  in  pursuance  of  the  statute.  It  was  in- 
tended by  the  statute  that  such  record  should  be  the  proper  and 
permanent  memorial  of  the  validity  of  the  sale.  The  affidavit 
forms  a  material  part  of  the  record,  and  we  think  we  are  not 
precluded  by  the  writ  of  attachment  from  taking  judicial  notice 
of  it  .  .  .  The  affidavit  was  materially  defective,  and  was  not 
amended.  The  consequence  is,  that  the  judgment  and  execution 
on  the  attachment  were  void,  and  the  sale  communicated  no  title 
to  the  purchaser. "  * 

In  Missouri,  the  statute  requires  the  plaintiff,  before  an  attach- 
ment can  issue,  to  file  an  affidavit,  stating  that  he  has  a  just 
demand  against  the  defendant,  and  the  amount  thereof  which 
the  affiant  believes  the  plaintiff  ought  to  recover,  after  allow- 
ing all  just  credits  and  set-offs,  and  that  he  has  good  reason  to 

^  Staples  p.  Fairchild,  8  Gomstock,  41 ;  Arnold,  5  Micbigan,  98,  where  a  title  de- 

Miller  V.  Brinkerhofl^  4  Denio,  118.  rived  through  ex  parte  attachment  proceed- 

'  Maples  V.  Tunis,  11  Hamphreys,  108  ;  ings  was  held  invalid,  because  the  affidavit 

Conrad  »•  McGee,  9  Yerger,  428  ;  Stewart  was  made  several  days  before  the  attach- 

r.  Mitfthell,  10  HeidEell,  488 ;  Runbcragh  ment  isaued. 
V.  White,  1%  Ibid.  260.    Se^  Wilson  v. 
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believe,  and  does  believe,  the  existence  of  one  or  more  of  the 
causes  which  according  to  the  provisions  of  the  statute,  would  en- 
title the  plaintiff  to  sue  by  attachment  There  an  attachment 
was  issued  upon  an  affidavit  which  entirely  omitted  any  state- 
ment about  the  plaintiff's  demand,  such  as  the  law  required,  and 
merely  stated  that  to  the  best  of  affiant's  knowledge  and  belief 
the  defendants  were  non-residents  of  the  State.  The  attachment 
was  levied  on  real  estate,  and  the  suit  was  prosecuted  ex  parte 
to  judgment,  the  defendant  being  notified  by  publication.  Under 
execution  the  land  was  sold,  and  the  validity  of  the  title  there- 
by acquired  was  the  point  in  controversy ;  the  decision  of  which 
turned  on  the  question  whether  the  court  had  ever  acquired  juris- 
diction of  the  attachment  proceeding.  The  court  held,  that  the 
affidavit  was  no  foundation  for  the  exercise  of  jurisdiction,  and 
that  no  title  passed  under  the  sale.^  And  in  a  similar  case  in 
the  same  State,  a  like  result  was  reached,  where  the  paper  de- 
scribed and  referred  to  by  the  clerk  as  the  one  upon  which  the 
writ  of  attachment  issuedi,  was  not  signed  by  either  the  affiant  or 
the  clerk ;  and  was  therefore  held  to  be  no  affidavit  ^  But  the 
Missouri  court,  after  twice  holding  the  position  stated  in  this 
section,  overruled  it,  on  the  ground  that  by  the  Missouri  statute 
an  affidavit  for  attachment  may  be  amended;  that  there  was 
enough  in  the  affidavit  in  question  to  amend  by ;  and  that  judi- 
cial proceedings  which  are  amendable  cannot  in  a  collateral  pro- 
ceeding be  declared  void.^ 

§  88  a.  Another  Instance  of  the  successful  assailing  collaterally 
of  an  attachment  proceeding  arose  in  Mississippi,  under  a  judg- 
ment rendered  against  a  garnishee,  in  an  attachment  suit  where 
the  defendant  was  not  served,  but  judgment  against  him  was 
taken  by  default,  on  proof  of  publication.  In  such  a  case  the 
statute  required  a  bond  to  be  given  by  the  plaintiff,  before  any 
sale  should  be  made,  or  execution  issued  against  any  garnishee, 
conditioned  that  if  the  defendant  should  appear  within  a  year 
and  a  day,  and  disprove  the  debt,  then  the  plaintiff  should  re- 
store the  money  received  toward  the  satisfaction  of  his  demand, 
or  so  much  thereof  as  should  be  disproved  or  avoided ;  and  any 
sale  made  without  such  bond  being  given  should  be  utterly  void. 
Execution  was  issued  upon  the  judgment  against  the  garnishee 
without  such  a  bond  having  been  given,  and  under  it  land  of  tlic 

1  Bray  v.  McClury,  66  Missonri,  128  ;  870 ;  Third  Kat  Bank  v,  Garton,  40  Mis- 
Bnmett  v,  McGluey,  78  Ibid.  676.  soari  Appeal,  113. 

2  Hargadine  v.  Van  Horn,  72  Miasonri,         *  Burnett  v,  McCluey,  92  Missouri,  230. 
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garnishee  was  sold ;  and  it  was  held,  tliat  owing  to  the  plaintiff's 
failxire  to  give  the  bond,  the  execution  and  the  sale  thereunder 
were  wholly  void.  ^ 

I  89.   "From  what  has  been  presented  in  the  preceding  sections 
of  this  chapter,  the  following  propositions  in  regard  to  ex  parte 
attachment   proceedings,    under  any  system  requiring  an  affi- 
davit as  the  ground  for  issuing  the  writ,  may  be  considered 
established : 

1.  The  issue  of  a  writ  of  attachment  is  a  movement  in  the 
exercise  of  jurisdiction. 

2.  There  is  no  lawful  right  to  make  that  movement,  unless 
such  ground  be  laid  therefor,  by  affidavit,  as  the  law  prescribes. 

8.  If  there  be  no  affidavit,  or  if  there  be  one,  but  with  a  total 
absence  therefrom  of  statement  of  any  fact  prescribed  by  law  as 
essential  to  the  issue  of  the  writ,  then,  in  either  such  case,  the 
writ  is  coram  nonjudice  and  void. 

4.  I^  however,  the  affidavit  have  a  legal  tendency  to  make  out 
a  case,  in  all  its  parts,  for  issuing  the  writ,  then  the  jurisdiction 
will  be  sustained,  though  the  affidavit  be  defective,  until  the 
proceedings  are  set  aside  in  some  direct  resort  for  that  purpose. 

5.  The  proceedings  in  ex  parte  cases  under  a  void  attachment 
may,  in  a  collateral  inquiry,  be  rejected  as  a  nullity  by  any 
court  in  which  rights  are  asserted  under  them. 

§  89  a.  These  propositions  hinge  upon  the  issue  of  the  writ  as 
the  first  movement  in  the  exercise  of  jurisdiction.  If  lawfully 
issued,  and  if  property  of  the  defendant  be  attached  under  it, 
then  the  foundation  for  further  judicial  action  is  laid.  But,  if 
unlawfully  issued,  nothing  done  under  it  in  ex  parte  cases  can 
claim  validity.  For,  as  no  jurisdiction  in  personam  exists  as  to 
the  defendant,  whether  the  court  can  lawfully  act  at  all  depends 
upon  its  right  to  exercise  jurisdiction  in  rem.  If  there  be  neither 
person  nor  thing  for  its  jurisdiction  to  act  upon,  the  whole  pro- 
ceeding necessarily  falls.  ^  Every  such  suit,  therefore,  proceeds 
to  final  judgment  upon  the  assumption  that,  through  the  opera- 
tion of  the  writ,  the  defendant's  property  has  been  lawfully  sub- 
jected to  the  power  of  the  court.  But  if  it  was  attached  under  a 
writ  unlawfully  issued,  it  has  not,  in  contemplation  of  law, 
been  at  all  subjected  to  that  power ,  and  no  dominion  which  the 
court  may,  through  the  forms  and  agencies  of  the  law,  exercise 

1  HUler  V.  Dunkin,  54  Mississippi,  14.  *  Ante,  §  5 ;  post,  §  449. 
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over  it,  can  devest  the  defendant's  title  to  it;  for  it  is  a  domin-' 
ion  withoat  jurisdictional  right 

If  these  views  be  not  correct,  then  it  would  6eem  that  all  col*' 
lateral  inquiry  into  the  legality  and  validity  of  ex  'parte  attach- 
ment proceedings  can  be  precluded  by  the  mere  production  of  a 
writ,  no  matter  how  unlawfully  issued,  with  a  return  thereon  of 
property  attached;  thus  making  the  writ  and  return  incontrover- 
tible evidence  of  their  own  legality.  Should  this  ever  become 
settled  law,  of  course  the  rule  caveat  emptor^  universally  and  im- 
memorially  applied  to  purchasers  at  judicial  sales,  ^  would  be 
inapplicable  to  this  class  of  cases.  ^ 

§  89  h.  But  it  is  only  in  regard  to  jurisdiction  that  the  judi- 
cial action  of  any  court  may  be  collaterally  impugned.     As  we 

^  The  Monte  Allegre,  9  Wheaton,  016  ;  and  transfer  o   bis  property,  irithont  his 

Smith  9.  Painter,  5  Sei^geant  and  Rawle,  knowledge,    is   more   sacred,   and   more 

223 ;  Yates  v.  Bond,  2  Nott  &  McCord,  consonant  with  the  maxims  of  law  and 

882  ;    Murphy  v.  Higginbottom,  2  Hill  the  dictates  of  justice,  than  that  of  shield- 

(S.  C),  897 ;  McWhorter  v.  fieavers,  8  ing   a   volunteer   purchaser   at   a  judi* 

Georgia,  800 ;  O'Keal  r.  Wilson,  21  Ala-  cial  sale ;    upon  whom,   in  law,   is   the 

bama,  288  ;  Lang  o.  Waring,  25  Ibid.  625  ;  obligation  to  see    that    the    proceedings 

Vattier  v.  Lytic,  0  Ohio,  477  ;  Creps  v.  through  which  he  seeks  to  acquire  a  title 

Baird,   8  Ohio  State,   277 ;    Bodgers    9.  rest  on  a  sure  foundation  of  jurisdiction. 

Smith,  2  Indiana,  526  ;  Boggs  v.  Hargrave,  In  Wilson  v.  Arnold,  5  Michigan,  98,  the 

16  California,  559  ;  Arendale  v.  Moi^n,  Court  said  :  '*  When  the  want  of  jurisdio- 

5  Sneed,  703.  tfon  appears'  on  the  record  of  a  court  of 

^  In  Yoorhees  v.  Bank  U.  S.,  10  Peters,  general  jurisdiction,  the  record  is  a  nullity, 
449,  the  Supreme  Court  of  the  United  and  no  rights  can  be  acquired  under  it. 
States  said:  "Some  sanctity  should  be  To  hold  otherwise  would  be  giving  to 
given  to  judicial  proceedings  ;  some  time  courts  a  right,  by  the  form  of  law  only, 
limited,  beyond  which  they*  should  not  be  to  take  property  from  an  individual 
questioned  ;  some  protection  afforded  to  against  his  consent,  and  give  it  to  vh* 
those  who  purchase  at  sales  by  judicial  other,  by  an  €x  pcarU  proceeding  not  an- 
process  ;  and  some  definite  rules  estab-  thorized  by  law.  If  it  be  said.  It  is 
lished,  by  which  property  thus  acquired  hecessary  to  protect  innocent  purcfaasers, 
may  be  transmissible,  with  security  to  we  reply.  When  one  of  two  innooent  per- 
the  possessors."  Undoubtedly  sound  as  0ons  must  suffer,  he  who  is  most  in  fault 
general  propositions ;  but,  on  the  other  must  be  the  victim.  Now,  who  is  most 
hand,  sanctity  is  not  attributable  to  ju-  in  fault,  —  the  defendant  in  the  attach*' 
dicial  proceedings  devoid  of  jurisdictional  ment  suit,  who  knows  nothing  of  the 
right ;  nor  is  protection  •*—  save  by  statu-  proceedings  against  him,  or  he  who  pur- 
tory  limitation,  based  on  adverse  posses-  chases  property  under  such  proceedings, 
sion  —  due  to  a  purchaser  at  a  sale  in  without  looking  into  them  to  see  whether 
pn nuance  of  a  judgment  which  the  court  they  are  authorized  by  law  t  It  is  a  well- 
had  no  authority  to  render.  More  es*  settled  principle,  that  one  who  purchases 
pecially  should  no  man's  property  be  property  without  looking  into  the  title- 
taken  from  him  and  given  to  another,  deed  of  his  grantor  is,  by  his  own  negli- 
unless  by  lawful  authority  lawfully  pur-  gence,  chargeable  with  notice  of  any 
sued ;  and  the  duty  of  guarding  an  ab-  defect  in  the  title  appearing  on  the  face 
sent   one    acrainst   the   unlaiwful  seizure  of  the  deed." 
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have  seen,  it  cannot  be  on  account  of  mere  errors  and  irregulari- 
ties.^ When  jurisdiction  appears,  the  maxim  omnia  prcetumun* 
tur  rite  etss  acta  applies  in  favor  of  the  proceedings  of  every 
courts  whether  superior  or  inferior,  or  of  general  or  limited 
jurisdictioiL^ 

In  such  case  the  title  acquired  through  the  attachment  will  be 
sustained,  though  it  should  afterwards  be  shown  that  the  allega- 
tions in  the  affidavit  upon  which  the  writ  issued  were  false. 
Thus,  in  New  Jersey,  a  bill  in  equity  was  dismissed,  which 
sought  ta  set  aside  a  sale  of  real  estate  under  attachment  pro- 
ceedings,  on  the  ground  that  the  defendant,  who  had  been  sued 
as  a  non-resident,  was,  in  fact,  when  the  attachment  issued,  a 
resident.  The  court  held,  that  in  the  attachment  suit  the  foun- 
dation of  the  proceedings  and  of  jurisdiction  was,  not  the  non- 
residence  of  the  defendant,  but  the  plaintiff  ^8  affidavit  of  that 
fact;  and  that  the  proceedings  could  not  be  collaterally  assailed 
as  void,  by  showing  the  falsity  of  the  affidavit ;  though  if  its  fal- 
sity had,  while  the  action  was  pending,  been  therein  shown,  the 
writ  would  have  been  quashed.  ' 

§  90.  If  in  the  proceedings  of  a  court  exercising  a  special  and 
limited  jurisdiction  the  facts  which  authorize  its  exercise  ought 
to  appear,  how  must  they  appear  7  Manifestly,  by  the  record. 
Whatever,  in  such  case,  is  requisite  to  show  that  the  action  of  a 
eourt  is  coram  judice^  nrast  necessarily  be  a  part  of  the  record  in 
tiie  case  in  which  the  jurisdiction  is  exercised.  Hence,  wher- 
tver  in  attachment  cases  the  point  has  been  presented,  it  has 
been  ruled  that  the  affidavit  is  part  of  the  record.^  If  no  affida- 
vit appears,  it  was  held,  in  Indiana,  that  no  evidence  —  save,. 
perlu^ps,  in  the  case  of  loss  or  destruction  —  is  admissible  to 
prove  that  one  was  made :  even  a  recital  in  the  writ  to  that  effect 

1  AnU^  §  87  a.  lass,  884  ;  Wells  v.  Stevens,  2  Gray,  116  ; 

*  Gooper  a  Sandeiiand,  .3  Iowa,  114 ;  Haningtoa  v.   People,  6  Barbour,  607 ; 

MdRow  V.  Weed,  4  Ibid.   77  ;   Little  ««  Morse  ».  Presby,  5  Foster,  299. 
Siuoett,  7  Ibid.  324 ;  State  v.  Berry,  12         >  Weber  v.   WeitliDg,   3  New  Jersey 

Ibid.  58 ;  Rowan  v,   I^mb,  4  G.  Greene,  £q.  441.     See  Foster  v.  Hi^nbotham, 

488 ;    Commissioners    v.    Tbompson,    18^  49  Geoi^a,  263 ;  Dow  v.  Smith,  8  Ibid. 

Alabama,    694 ;    Sheldon   v.   Newton»   S  561 ;  Dwyer  v.  Testard,  65  Texas,  432. 
Ohio  State,    494;    Reeves  v.  Townsend,         «  Steples  v.Fairohild,3Con)Ktouk,  141  ; 

2   Zalxiakie^   396 ;    Panl   v,  Hnssey,   35  Shivers  v.  Wilson,  5  Harris  k  Johnson, 

Xdne^  97  ;  State  •.  Hinchman,  27  Penn..  130 ;    Ford  v.  Woodward,  9  Smedes  & 

State,  479 ;  Fowler  v.  Jenkins,  28  Ibid.  Manhall,     260 ;    Maples    v.    Tnnito,    11 

176;  Wall  v.  Wall,  28  Mississippi,  409  ;  Humphreys,  108  ;   Conrad  v.   McGee,  9 

Cason   V.   Cason,  81   Ibid.  578 ;    Fox  v.  Yerger,  428 ;  Watt  «.  Cames,  4  Heiskell, 

Hoyt,  12  Conn.  491 ;  Raymond  «.  Bell,  532  ;  Goes  v.  Board  of  Com'rs,  4  Colorado; 

18  Ibid.  81 ;  Wight  v.  Warner,  1  Dong-  468. 
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will  not  prove  the  fact,  nor  sustain  the  proceeding.^  On  the 
other  hand,  in  the  United  States  Circuit  Court  for  Ohio,  in  a 
case  where  an  attachment  proceeding  was  assailed  collaterally, 
because  the  record  showed  no  affidavit^  the  court  said,  it  could 
not  presume  there  was  no  affidavit,  because  none  was  copied  into 
the  record ;  for  in  making  up  the  record  the  clerk  might  have 
omitted  the  affidavit,  supposing  it  not  to  be  part  thereof.^  And 
in  Missouri,  where  the  court  could  not  learn  from  the  record 
whether  there  was,  in  fact,  an  affidavit;  and  neither  party 
showed,  or  offered  to  show,  that  an  affidavit  was  or  was  not 
made ;  and  the  attachment  was  issued  out  of  a  court  of  general 
jurisdiction;  it  was  held,  that  its  judgment  could  not  be  ques- 
tioned in  a  collateral  proceeding.^ 

If  there  be  an  affidavit,  but  not  filed,  the  fact  that  it  was  deliv- 
ered to  the  officer  before  the  writ  issued,  and  was  the  ground  of 
its  issue,  but  that  he  failed  at  the  time  to  file  it,  may  be  proved 
by  him,  so  as  to  authorize  it  to  be  filed  nunc  pro  tunc.^ 

§  90  a.  The  requirement  of  an  affidavit  to  be  filed  in  the 
clerk's  office,  before  an  attachment  can  issue,  is  sufficiently  met 
by  the  filing  of  a  petition,  sworn  to,  and  containfng  the  allega- 
tions required  to  be  made  in  an  affidavit  The  petition  supplies 
the  place  of,  and  dispenses  with,  a  separate  affidavit.^ 

§  90  J,  Where  the  affidavit  is  made  on  the  same  day  that  the 
writ  issues,  and  speaks  of  being  annexed  to  the  writ,  the  fact 
that  its  language  implies  that  it  was  made  after  the  writ  is  no 
ground  for  impeaching  its  validity.  Where  two  acts  are  done  at 
the  same  time,  that  shall  be  considered  to  take  effect  first  which 
ought  in  strictness  to  have  been  done  first  in  order  to  give  it 
effect^ 

§  90  c.  The  omission  of  the  statement  of  a  venue  in  connec- 
tion with  the  affidavit  does  not  vitiate  it;  the  venue  being,  in 
fact,  no  part  of  the  affidavit,  but  merely  intended  to  show,  by 
an  inspection  of  the  instrument,  whether  it  was  made  within  the 
jurisdiction  of  the  officer  who  administered  the  oath.^ 

1  Bond  V.  Patterson,  1  Blackford,  34.  Shaffer  v.  Sundwall,  33  Iowa,  579 ;  Miller 

'  Bif(gs  V.  Blue,  5  McLean,  148.  v.  Chandler,  29  Louisiana  Annual,   88 ; 

*  Sloan  V.  Mitchell,  34  Missouri,  546.  Watts  v.  Harding,  5  Texas,  886. 

*  Simpson  v.  Minor,  1  Blackford,  229.  *  Hubhardston  L.  Co.  v.  Covert,  85 
See  Brash  v.  Wielarsky,  86  Howard  Pract.  Michigan,  254. 

258.  ^  Struthers  v,  McDowell,  5  Nebraska, 

*  Scott  V.  Doneghy,  17  B.  Monroe,  821 ;    491. 
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§  90  d.  It  is  not  necessary  that  the  affidavit  be  made  before 
the  officer  by  whom  the  writ  is  issued ;  it  may  be  made  before 
any  officer  authorized  to  administer  oaths.  ^ 

§  91.  In  practice,  the  first  point  to  be  ascertained  is,  whether, 
in  fact,  an  affidavit  was  made.  There  may  be  in  the  record  what 
was  designed  for,  and  yet  may  not  be,  an  affidavit,  because  not 
properly  authenticated.  The  absence  of  the  party's  signature 
does  not  prove  that  he  was  not  sworn,  for  it  is  not  necessary  to 
constitute  an  affidavit,  unless  required  by  statute,  that  the  party 
making  should  sign  it.^  It  is  otherwise,  however,  where  there 
is  no  official  authentication ;  though,  under  some  circumstances, 
that  has  been  supplied  by  implication  from  the  contents  of  the 
record,  and  even  by  parol  proof.  Thus,  where  that  appeared 
among  the  papers,  which  wanted  only  the  signature  of  the  judge 
to  ^G  jural  to  make  it  a  complete  affidavit;  and  across  the  face 
of  the  document  were  written  the  words  ^^  sworn  and  subscribed 
before  me,''  in  the  handwriting  of  the  judge,  but  not  signed  by 
him;  and  immediately  below,  and  on  the  same  paper,  was 
written  the  order  for  the  attachment  to  issue,  which  was  signed 
by  him ;  and  both  the  unfinished  jurat  and  the  order  bore  the 
same  date;  and  the  order  recited  that  the  judge  had  read  the 
petition,  affidavit,  and  the  documents  annexed;  it  was  held, 
that  he  acted  on  the  paper  as  an  affidavit  sworn  to  before  him- 
self; that  in  signing  ^e  order  containing  that  expression,  he,  by 
the  strongest  implication,  certified  that  it  had.  been  sworn  to 
before  himself;  and  that  the  want  of  his  signature  to  i\i%  jurat 
was  no  suffic'ent  ground  for  dissolving  the  attachment.^  So, 
where  the  affidavit  was  sworn  to  before  the  clerk  of  the  court 
who  signed  the /t^raf,  adding  to  his  name  only  the  word  clerkj 
and  did  not  affix  the  seal  of  the  court;  it  was  considered  that 
the  affidavit,  though  irregular,  was  not  so  defective  as  to  make 
the  attachment  void.^  So,  where  the  affidavit  was  stated  in  the 
jurat  to  have  been  sworn  to  before  one  who  signed  his  name, 
without  adding  thereto  any  official  designation,  but  the  writ  was 
signed  by  a  person  in  the  same  name,  as  clerk  of  the  court  in 
which  the  suit  was  brought;  the  court  presumed  that  the  affidavit 

1  Wright  V.  Smith,  66  Alabama,  545.  Farmers'  Bank  v.  GettiPger,  4  West  Vir- 

'  Redns  v.  Wofford,  4  Sraedes  &  Mar-  ginia,  805  ;  Cook  v,  Jenkins,   30  Iowa, 

■hall,  579  ;    Bates  v.  Robinson,  8  Iowa,  452  ;  Krnse  v.  Wilson,  79  Illinois,  238. 

310.     Sed  contra,   Cohen  v.   Manco    28         *  Simon  v.  Stetter,  25   Kansas,  155  ; 

Georgia,  27.  Cartwri^ht  v.  Chabert,  8  Texas,  261 ;  May 

*  English  V,  Wall,  12  Robinson  (T^.)*  >*•  Ferrill,  22  Ibid.  340  ;  Whittenbei^  v. 

132.    See  White  v.  Caeey,  25  Texas,  552  ;  Lloyd,  49  Ibid.  633. 
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was  sworn  to  before  the  same  officer.  *  But  where  the  papers  do 
not  justify  such  an  implication,  the  absence  of  an  official  attesta- 
tion to  the  affidavit  has  been  held  to  be  fatal  to  it.^  In  Ala- 
bama, however,  in  a  case  of  this  description,  it  was  considered 
that,  upon  a  motion  to  quash  the  attachment,  everything  dis- 
closed by  the  proceedings  should  be  taken  to  be  true ;  that  the 
court  would  suppose  the  affidavit  to  have  been  regularly  taken ; 
and  that  if  such  was  not  the  fact,  it  was  to  be  taken  advantage  of 
by  plea  in  abatement,  and  not  by  motion  to  quash.  ^  Afterwards, 
in  another  case,  of  identical  character,  the  defendant  pleaded 
in  abatement  the  want  of  the  signature  of  the  officer ;  to  which 
the  plaintiff  replied  that  the  affidavit  was  in  point  of  fact  made ; 
to  which  replication  the  defendant  demurred ;  and  it  was  held, 
that  the  plea  was  fully  answered  by  the  replication,  and  that, 
though  it  would  have  been  more  regular  for  the  officer  to  have 
certified  the  affidavit,  the  court  were  not  prepared  to  say  that  his 
omission  to  do  so  necessarily  vitiat-ed  the  proceedings.*  And,  in 
the  same  State,  where  an  affidavit  was  not  signed  by  the  clerk, 
;and  the  defendant  pleaded  that  fact  in  abatement  of  the  writ,  the 
court  said  that  was  an  immaterial  issue,  and  allowed  the  clerk  to 
certify  the  affidavit  after  the  plea  in  abatement  was  filed.*  And 
in  Iowa,  where  the  affidavit  was  not  signed  by  the  affiant,  nor 
certified  by  the  clerk  of  the  court,  it  was  not  considered  a  good 
ground  for  quashing  the  writ,  when  the  court  was  satisfied  from 
evidence  that  the  affidavit  was  in  fact  sworn  to  before  the  writ 
issued,  and  tJiat  the  failure  of  the  plaintiff  to  sign  the  affidavit, 
and  of  the  officer  to  certify  it,  resulted  merely  from  oversight 
consequent  upon  the  haste  in  which  the  act  was  done.®  And  so  in 
Maryland, 7  and  Arkansas.® 

§  91  a.  If  a  person  holding  the  office  of  clerk  of  a  court  insti- 
tute a  suit  by  attachment  in  that  court,  his  affidavit  cannot  be 
made  before  his  own^deputy.     If  so  made  it  is  a  nullity.  • 

§  92.  The  next  matter  to  be  determined  is,  whether  a  particu- 
lar affidavit,  relied  on  to  sustain  the  attachment,  was,  in  fact, 

^  Singleton  v.   Woffoid,  i  Illinois  <8  bama,   709.      See   Wiley  v.   Bennett,   9 

Soammon),  576.  Baxter,  581. 

>  Birdsong  t;.  McLaren,  8  Georgia,  621 ;         *  Hyde  v,  Adams,  80  Alabama,  111. 
Watt  V.  Carnes,  4  Heiskell,  532 .;  Cooper         *  Stout  v.  Folger,  34  Iowa,  71. 
9.  Smith,  25  Iowa,  269.  f  Farrow  v,  Hayes,  51  Maryland,  498. 

'  Lowry  v.  Stowe,  7  Porter,  48S.  *  Fortenheim  v.  Glaflin,  47  Arkansas, 

*  McCartney  v.  Branch  Bank,  8  Ala-  49. 

'  Owens  V.  Johns,  59  Miasonii,  89. 
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made  in  the  aUaehment  suit.  This  would  seem  to  be  easily  ascer- 
tainable, by  the  title  c^  the  afSdavit,  or  by  its  connection  with 
the  papers  in  the  cause ;  but  still  there  are  reported  cases  on  this 
point.  An  affidavit  having  no  title,  not  referring  to  the  sum- 
mons or  any  other  paper  having  the  title,  not  stating  who  the 
deponent  is,  or  what  he  has  to  do  with  the  suit,  or  who  is  plain- 
tiff or  defendant,  was  held  to  be  too  indefinite  to  be  the 'basis  of 
an  attachment.^  But  in  Arkansas,  where  the  affidavit  was  not 
entitled  in  the  suit,  and  did  not  describe  the  person  who  made 
it,  as  plaintiff,  or  the  debtor  named  in  it  as  defendant,  and  was 
not  attached  to  any  of  the  original  papers  in  the  cause,  it  was 
considered  sufficient.^  And  so  in  Florida.^  And  substantially 
so  in  Illinois,^  Michigan,^  and  Texas.^ 

§  93.  There  is  ordinarily  no  difficulty  in  ascertaining  whether 
the  affidavit  was  made  by  one  authorized  by  law  to  make  it ;  for 
the  statutory  terms  are  usually  sufficiently  clear.  Where  the 
law  requires  it  to  be  made  by  the  plaintiff,  and  mentions  no 
other  person  by  whom  it  may  be  made,  the  rule  applied  to  attach- 
ment bonds  under  like  circumstances,  that  the  act  can  be  done 
by  no  other  than  the  plaintiff, ^  would  be  adopted;  though  the 
Supreme  Court  of  Alabama  refused  to  apply  it^  In  the  nature 
of  things,  however,  such  a  rule  would  be  subject  to  exceptions. 
Thus,  it  has  been  held,  under  such  a  statute,  tiiat  an  affidavit  in 
an  action  by  a  corporation  may  be  made  by  its  agent.®  So, 
where  a  suit  was  brought  by  A  to  the  use  of  B.,  and  B.  's  agent, 
describing  himself  as  such,  made  the  affidavit,  it  was  considered 
that  this  met  the  terms  of  a  statute  requiring  '^  the  party  applying 
for  the  attachment,  his  agent,  attorney,  or  factor,"  to  make  the 
affidavit  ^  In  Louisiana,  however,  an  affidavit  made  by  a  third 
person,  not  appearing  to  have  any  knowledge  of  the  matter,  was 
held  bad.  ^  If  it  appear,  however,  by  the  record,  that  the  affiant 
is  a  party  to  the  suit,  it  is  not  necessary  for  him  to  make  in  the 
affidavit  any  allegation  of  his  interest  therein.  ^ 

»  Burgess  r.  Stitt,  12  HowaM  Pract  Mullan,  64 ;  Mantz  r.  Henrfley,  2  Hening 

401.  &  Munford,  808  ;  Pool  v.  Webster,  8  Me^ 

>  Cheadle  v.  Riddle,  6  Arkansas,  480  ;  calfe  (Ky.),  278. 
Kinney  ».  Heald,  17  Ibid.  897.   8ee  Ruthe         »  Flake  v.  Day,  22  Alabama,  132. 
«.  Oreen  Bay  &  H.  R.  R.  Co.,  87  Wisoon-         •  Trenton  Banking  Co.  v.  Haverstick, 

an,  844.  6  Halsted,  171. 

*  Weit  V.  Woolfelk,  21  Florida,  189.  »  Murray  v.  Cone,  8  Porter,  250. 

*  Harris  9.  Lester,  80  Illinois,  807.  "  Baker  o.  Hunt,  1  Martin,  194. 

*  Beebe  r.  Morrill,  76  Michigan,  114.  ^  Bosbyshell  v,  £manael»  12  Smedes  4b 
«  Gmf  9.  SCaednaa,  88  Texas,  96.  Marshall,  68. 


7  Po§t^  §  181 ;  Myers  v.  Lewis,  1  Mc^ 
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§  93  a.  In  some  States  the  law  requires  the  affidarit  to  be 
"made  by  the  plaintiff  or  some  person  for  hirju**  In  such  cases, 
an  affidavit  made  by  a  person  other  than  the  plaintiff  will  be 
held  to  have  been  made/(9r  the  plaintiff,  whether  it  be  so  stated 
therein  or  not.  This  was  so  ruled  in  a  proceeding  to  reverse 
the  judgment  in  the  attachment  suit,^  and  also  in  a  case  involv- 
ing title  to  real  estate,  sold  under  execution  in  an  ex  parte  at- 
tachment suit,  which  it  was  sought  to  have  declared  void  because 
of  the  insufficiency  of  the  affidavit  to  authorize  the  issue  of 
an  attachment.^ 

In  California,  where  an  attachment  is  issued  by  the  clerk  of 
the  court,  "  upon  his  receiving  an  affidavit  by  or  on  behalf  of  the 
plaintiff,"  showing  statutory  groimds  for  issuing  the  writ;  it 
was  held,  that  a  person  making  an  affidavit  on  behalf  of  a  plain- 
tiff was  not  required  to  state  whether  his  averments  were  based 
upon  direct  knowledge,  or  upon  information  and  belief;  and  that 
when  he  stated  facts  positively  without  qualification,  the  court 
would  imply  that  they  were  within  his  knowledge.  And  the 
court  further  said :  "  Neither  is  it  required  that  the  person  who 
makes  affidavit  in  behalf  of  the  creditor  should  show  that  he  is 
the  agent  of  the  creditor  for  the  collection  of  the  debt,  or  by 
express  averment  that  he  makes  it  in  his  behalf,  or  that  the  facto 
are  peculiarly  within  his  knowledge,  or  that  there  is  any  par- 
ticular reason  or  excuse  for  the  omission  of  the  creditor  to 
make  the  affidavit  himself;  and  there  is  nothing  in  the  policy 
of  the  law  requiring  the  interpolation  of  such  provisions  by 
construction, "  ^ 

In  Wisconsin,  however,  where  the  statute  requires  the  affidavit 
to  be  made  by  "the  plaintiff,  or  some  one  in  his  behalf ^^^  an  affi- 
davit was  made  by  a  person  other  than  the  plaintiff,  and  failed 
to  show  that  the  affiant  occupied  the  relation  of  agent,  attorney, 
or  officer  to  the  plaintiff,  or  that  he  made  the  affidavit  on  behalf 
of  the  plaintiff,  or  that  he  had  any  knowledge  of  the  amount 
of  the  indebtedness  of  the  defendant  in  the  attachment  to  the 
plaintiff ;  and  it  was  held  that  the  writ  was  no  justification  for 
seizing  property  of  the  defendant*  And  where  the  affidavit  re- 
cited, "J.  K.,  on  behalf  of  I.  S.,  being  duly  sworn,"  etc.,  it  was 

^  Mandel  v.  Feet,  18  Arkansas,  236.         >  Gilkeson  v.  Knigbt,  71  Missouri,  403  ; 
See  Fremont  C.  Co.  v.  Fnlton,  103  Tndi-    Johnson  v.  Gilkeson,  81  Ibid.  55. 
ana,  393 ;  Stringer  o.  Dean,  61  Michigan,         '  Simpson  v.  McCarty,  78  California, 
196.  175. 

*  Wiley  V,  Aaltman,  68  Wisconsin,  560. 
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held  insufficient,  and  that  the  affiant  should  have  sworn  that  he 
made  the  affidavit  on  behalf  of  I.  S.  ^ 

If,  as  in  West  Virginia,  an  attachment  may  issue,  on  the 
plaintiff's  filing  with  the  clerk  of  the  court  "his  own  affidavit  or 
that  of  some  credible  person,"  stating  the  grounds  for  obtaining 
the  writ;  and  an  affidavit  be  made  by  a  person  other  than  the 
plaintiff;  he  will  be  presumed  to  be  credible  until  the  contrary 
appears ;  he  need  not  state  in  the  affidavit  that  he  is  a  "  credible 
person. "  ' 

§  93  &  If  a  statute  authorize  an  affidavit  to  be  made  by  the 
plaintiff's  agent  or  attorney,  and  it  be  made  by  a  person  other 
than  the  plaintiff,  he  must  be  described  in  the  affidavit  as  agent 
or  attorney,  or  it  will  be  insufficient;^  but  if  he  was  in  fact  the 
agent  or  attorney  of  the  plaintiff,  and  omitted  so  to  describe 
himself,  he  may  amend  the  affidavit  so  as  to  show  that  fact ;  ^  or 
if  the  record  show  him  to  be  the  attorney,  that  is  sufficient.^ 
And  if  he  be  so  described,  he  need  not  swear  that  he  is  an  agent 
or  attorney  of  the  plaintiff.^  Nor  need  it  appear  in  the  affidavit 
that  he  had  personal  knowledge  of  the  facts  sworn  to,^  or  why 
the  affidavit  was  not  made  by  the  plaintiff,^  or  what  means  the 
affiant  had  of  knowing  the  facts  sworn  to.^ 

Where  an  affidavit  may  be  made  by  an  attorney  of  the  plain- 
tiff, that  term  is  not  confined  to  an  attorney  in  fact,  but  includes 
an  attorney  at  law.^^  But  in  Louisiana,  it  was  held  not  to  au- 
thorize an  attorney  at  law,  residing  in  another  State,  and-  em- 
ployed to  attend  in  the  State  of  his  residence  to  the  collection  of 
a  debt,  to  come  into  Louisiana,  without  special  authority  from 
his  client^  and  take  out  an  attachment,  making  the  affidavit 
himsell^ 

§  94  When  a  statute  permits  an  affidavit  to  be  made  by  an 
agent,  it  is  said  that  if  he  swear  "to  the  best  of  his  knowledge," 

1  Miller  V.Chicago,  M.&  St.  P.  R.  Co.,  ?  Anderaon  v.  Wehe,   58  Wisconsin, 

58  Wisconsin,  810.  615 ;  Rice   v.    Morner,    64   Ibid.    599  ; 

*  Ruhl  V.  Rogers,  29  West  Virginia,  White  o.  Stanley,  29  Ohio  State,  423. 
779.  •  White   v.  Stanley,  29  Ohio    State, 

*  Willis  9.   Lyman,  22   Texas,   268 ;  423. 

ICanley  v.  Headly,  10  Kansas,  88.  *  Gilkeson  v.  Knight,  71  Missouri,  408  ; 

*  Tracy  v.  Giinn,  29  Kansas,  508.  Irwin  v.  Evans,  92  Ibid.  472. 

*  Irwin  V.  Evans,  92  Missoari,  472.  ^^  Clark  v.  Morse,  16  Louisiana,  575 ; 

*  Wetherwax  v.   Paine,   2   Michigan,  Austin  v.  Latham,  19  Ibid.  88. 

555 ;  FreDX>nt  C.  Co.  v.  Fulton,  103  In-        ^^  Wetmore  o.  DafBin,  5  Louisiana  An- 
diana,  893 ;  Irwin  v.  Evans,  92  Missouri,    nual,  496. 
472 ;  Evans  v.  Lawson,  64  Texas,  199. 
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it  will  be  sufficient^  So,  where  an  attorney  made  affidavit  of 
the  nature  and  amount  of  the  defendant's  indebtedness,  "  upon 
information  and  belief  derived  from  and  founded  upon  Hie 
written  admissions  of  the  defendant,  then  in  tlie  attorney's  pos- 
session,'*  it  was  sustained.^  So,  where  an  attorney  swore  that 
he  '^  is  informed  and  believes  and  therefore  states "  liiat  defend- 
ant ^^  is  justly  indebted  to  plaintiff ''  in  a  certain  sum,  it  was 
held  sufficient'  But  where  he  is  required  by  tbe  statute  to 
swear  "  to  the  best  of  his  knowledge  and  belief, "  it  is  not  suf- 
ficient that  he  swear  "to  the  best  of  his  belief."*  Where 
the  statute  authorized  an  affidavit  to  be  made  by  am  agent  or 
attorney,  if  the  plaintiff  be  absent  from  the  county,  ^in  which 
case  the  affidamt  shall  state  his  ahsenee^^^  the  omission  of  this 
statement  from  an  affidavit  made  by  an  attorney  was  held  to 
vitiate  it* 

§  94  a.  If  the  law  require  an  averment  in  the  affidavit  of  the 
plaintiff  ^s  knowledge  or  belief  of  the  facts  alleged,  and  a  person 
other  than  the  plaintiff  makes  the  affidavit,  it  will  be  insufficient 
if  he  allege  his  own  knowledge  or  belief ;  he  should  allege  that 
of  the  plaintiff.^  Under  such  a  statute  an  affidavit  was  made  by 
an  agent  on  behalf  of  certain  named  individuals,  partners,  trad- 
ing under  the  name  of  A.  T.  S.  &  Co.,  and  alleging  "that  the 
said  A.  T.  S.  &  Go.  have  good  reason  to  believe,"  <frc. ;  and  it 
was  objected  to  because  it  did  not  say  that  the  individuals  com- 
posing the  firm  "had  good  reason  to  believe,"  &c. ;  but  the  court 
overruled  the  objection.^ 

§  95.  In  every  affidavit  for  an  attachment,  there  are  two  dis- 
tinct parts,  one  relating  to  the  plaintiff's  cause  of  action  and  the 
amount  due  from  the  defendant  to  him,  the  other  to  the  facts 
relied  on  as  a  ground  for  obtaining  the  writ. 

In  regard  to  the  first,  it  is  as  necessary  to  comply  with  all  the 
requirements  of  the  law,  as  in  reference  to  the  second.  If  the 
law  prescribe  the  terms  in  which  the  plaintiff  shall  allege  his 
claim,  those  terms  must  be  fulfilled,  or  the  attachment  will  fail. 
Thus,  where  the  law  required  the  affidavit  to  show:  1.  The 
nature  of  the  plaintiff's  claim;  2.  That  it  is  just;  and  3.  The 

1  Bridges  V.  Williaais,  1  Martin,  N.  8.         ^  Pool  v.  Webetei;  3  Metcalfe  (Ky.), 

08.  278. 

^  Howell  «.  Eingsbiuy,  15  WiBOonain,         ^  Dean  v.  OppenheiiQer,  25  Maryland, 

198.  368. 

•  Mitchell  V.  Pitts,  61  Alabama,  219.  ^  Stewart  v.  Katz,  80  Maryland,  884. 

*  Bergh  v.  Jayne,  7  Martin  n.  8.  609. 
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amoimt  which  the  affiant  believes  the  plaintiff  ought  to  recover ; 
flie  onuBaion  of  the  second  of  those  allegations  was  held  to  be 
&LtaL^  So,  where  the  statute  required  it  to  appear  by  affidavit 
that  a  cause  of  action  exists  against  the  defendant,  specifying 
the  amount  of  the  same  and  the  grounds  thereof;  and  the  affida- 
vit omitted  to  state  the  grounds ;  it  was  held,  that  there  was  no 
jurisdiction  in  the  court  to  issue  the  writ^  And  under  the  same 
statute,  an  attachment  was  set  aside  because  the  affidavit  merely 
recited  the  facts  relied  on  as  a  cause  of  actiop,  without  a  direct 
statement  of  their  existence.^  And  imder  a  statute  requiring 
the  plaintiff  to  show,  by  affidavit,  that  oae  of  the  causes  of  action 
specified  in  the  statute  existed  against  the  defendant,  and  the 
affidavit  alleged  that  the  defendant  owed  the  plaintiff  a  certain 
sum  for  goods,  wares,  and  merchandise  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  it  was  held  not  to  show  a  cause 
of  action  in  favor  of  the  plaintiff,  but  to  be  a  mere  recital,  from 
whidi  the  affiant  c<mcluded  that  such  a  right  of  action  did  exist ; 
and  that  he  should  have  stated  that  the  plaintiff  had  in  fact  sold 
goods,  wares,  and  merchandise  to  the  defendant,  of  the  value  of 
the  sum  mentioned,  or  for  which  the  defendant  had  agreed  to 
pay  that  sum.*  But  where  the  action  was  upon  a  promissory 
note,  alleged  to  be  wholly  unpaid,  it  was  held  sufficient  to  aver 
those  facts.  ^ 

Under  a  statute  requiring  the  affidavit  to  state  the  nature 
of  the  plaintiff's  claim,  it  was  considered  sufficient  to  state  that 
the  claim  was  for  a  certain  sum  '^now  due  and  payable  to  the 
plaintiff  from  the  defendants  on  an  account  for  merchandise 
sold  by  the  defendants  as  auctioneers  on  commision  for  the 
plaintiff."^  And  so,  under  a  statute  requiring  the  affidavit  to 
state  the  amount  of  the  defendant's  indebtedness,  "  and  that  the 
same  is  due  upon  contract,  express  or  implied,"  an  affidavit 
was  sustained,  which  stated  the  amount,  and  ^'  that  the  same  is 
due  upon  contract,  express  or  implied;'^  it  being  considered 
unnecessary  to  specify  the  particular  description  of  contract 
sued  upon.  7    And  under  that  statute  an  affidavit  was  sustained 

1  Taylor  v.  Smitk,  17  B.  Monroe*  686  ;  Supreme  Ct.  242  ;    Smith  v.  Davis,   86 

Worthington  v.  Gary,  1  Metcalfe  (Ky.),  Ihid.  806. 

470 ;  Allen  v.  Brown,  4  Ibid.  842 ;  Bailey         *  Hamilton  v.  Penney,  86  New  York 

V.  Beadles,  7  Ba«h»  888,  Sapreme  Ct  265. 

*  Zerega  v.  Benoist,  7  Robertson,  199 :  *  Ferguson  v.  Smith,  10  Kansas,  894. 
88  Howard  Pract.  129 ;  Richter  o.  Wise^  See  Donington  «.  Minnick,  15  Nebraska, 
6  New  York  Snpieme  Ct  70.  897. 

*  Manton  v.  Poole,  67  Barbonr,  880.  "*  Klenk  «.   Schwabn,   19   Wisconsin, 


*  Pomeroy  o.  Bicketts,  84  New  Yoo^ 
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which  omitted  those  words,  but  contained  an  averment  of  facts, 
which,  if  true,  constituted  an  express  contract^  And  where 
the  statute  required  the  affidavit  to  show  that  the  plaintiff's 
claim  is  just,  an  affidavit  which  failed  to  state  that,  but  stated 
facts  which  showed  the  claim  to  be  just,  was  sustained.' 
And  if  the  plaintiff's  claim  appears  in  the  affidavit  to  be  one 
for  which  an  attachment  may  issue,  but  the  statement  is  not 
as  full  as  might  be  desired,  reference  may  be  had  to  the 
petition** 

it  is  no  objection  to  an  affidavit  that  the  facts  set  forth  in  it, 
or  in  the  petition,  would  seem  to  show  that  the  plaintiff  might 
have  claimed  a  larger  sum  in  the  suit  than  he  did.^  And  it  is  not 
essential  that  the  amount  should  be  set  forth  in  terms  in  the  affi- 
davit, if  the  form  of  pleading  be  such  as  to  require  it  to  be  stated 
in  the  petition,  and  it  be  there  stated,  and  be  referred  to  in  the 
affidavit  as  the  sum  for  which  the  attachment  is  obtained.^  Such, 
however,  would  not  be  the  case  where  the  common-law  forms  of 
pleading  are  preserved.  But  where  the  cause  of  action  and  the 
ground  of  attachment  are  both  required  to  be  set  forth  in  the  peti- 
tion, and  the  affidavit  refers  only  to  the  latter,  the  attachment 
cannot  be  sustained,  for  there  is  nothing  showing,  under  oath, 
what  amount  is  due.* 

The  following  case  came  up  in  Louisiana,  where  it  is  required 
by  the  Code  of  Practice  that  tiie  plaintiff  shall  make  a  declara- 
tion under  oath,  at  the  foot  of  the  petition,  ^'  stating  the  amount 
of  the  sum  due  him, "  The  affidavit  stated  that  Had  defendants 
were  indebted  to  the  plaintiff  "  in  a  sum  exceeding  two  thousand 
dollars ,  "  and  it  was  decided  that  it  was  specified  with  sufficient 
certainty  that  at  least  that  sum  was  due,  and  that  the  attach- 
ment might  well  lie  for  that  sum.  and  as  it  did  not  issue  for  a 
greater,  it  could  not  be  dissolved.^  Under  the  same  law,  how- 
ever, it  was  held,  that  where  any  sum  the  plaintiff  might  state 
would  be  conjectural,  it  could  not  serve  as  tlie  basis  of  a  positive 
oath,  and  an  attachment  would  not  lie ;  the  case  being  that  of 

111.     See  Cope  v.  U.  M.  M.  &  P.  Co.,  1  201;  Moi^n  v.  Johnson,  16  Texas,  568 ; 

Montana,  58.  Watts  o.  Harding.  5  Ibid.  886 ;  White- 

^  Ruthe  V.  Green  Bay  &  M.  R.  R.  Co.,  more  v.  Wilson,  1  Texas  Unreported  Cases, 

87  Wisconsin,  844.  218. 

<  Wilkins  v.ToarteUott,  28  Kansas,  825.         •  Blakley  v.  Bird,  12  Iowa,  601 ;  Kelly 

*  Hart  r.  Barnes,  24  Nebraska,  782.  v.  Donnelly,  29  Ibid.  70 ;  Price  r.  Mer- 

*  Henrie  v.  Sweasey,  5  Blackford,  273 ;  ritt,  18  Louisiana  Annual,  526. 

Eyans  v.  Lawson,  64  Texas,  199  ^  Flower  v.  Griffith,  12  Louisiana,  845. 

*  Boone  v.  Savage,  14  Louisiana,  169 ;  Sed  contrct,  Jones  «.  Webster,  1  Pinney, 
Souberain  v.  Renaux,  6  Louisiana  Annual,     845. 
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one  partner  suing  another  for  a  specific  amount,  as  a  debt  result- 
ing from  the  partnership  transactions,  when  there  had  been  no 
Bettlement  of  the  partnership  accounts.^ 

Where  the  law  required  the  affiant  to  state  "  that  the  amount 
of  debt  or  sum  demanded  is  actually  due,"  it  was  considered, 
on  a  contest  of  the  truth  of  the  affidavit,  not  to  mean  that  the 
precise  amount  stated  was  actually  due,  but  that  the  day  of  pay- 
ment had  arrived  according  to  the  contract;   and  that,  if  the 
amount  shown  to  be  due  was  sufficient  to  give  the  court  jurisdic- 
tion, the  attachment  should  not  be  discharged,  unless  the  dis- 
crepancy between  the  amoimt  claimed  and  the  amount  proved 
was  so  material  as  to  warrant  the  imputation  of  fraud  or  bad 
faith  on  the  part  of  the  plaintifF.^ 

Where  the  law  required  the  plaintiff  to  "make  oath  to  the 
debt  or  sum  demanded,  and  that  no  part  of  the  same  is  paid,  and 
that  he  doth  not  in  any  wise,  or  upon  any  account  whatever, 
stand  indebted  to  the  defendant,"  a  plaintiff  made  affidavit  to 
the  amount  of  his  claim  and  that  no  part  thereof  was  paid,  and 
"that  he  is  indebted  to  the  defendant  some  small  amount,  but  he 
does  not  know  how  much,  contracted  since  this  note  was  given ; " 
and  it  was  held  sufficient^ 

In  Georgia  this  case  is  reported.     The  affidavit  stated  that  the 
defendant  "  was  indebted  to  the  plaintiff  in  the  sum  of  one  thou- 
sand dollars,  which  may  be  subject  to  a  set-o£F,  for  an  unascer- 
tained sum  which,  on  final  setlement,  will  be  due  the  defendant, 
from  plaintiff,  for  certain  improvements,"  &c.     It  was  objected 
that  no  certain  sum  was  sworn  to ;  but  the  court  ruled  otherwise, 
saying :  "  Any  debt  may  be  subject  to  be  set  off  by  another  debt 
But  until  one  debt  has  been  set  against  another,  both  remain 
debts.     When  there  is  an  action,  there  can  be  no  set-ofif  until 
the  defendant  has  done  something  showing  a  willingness  in  him 
for  his  debt  to  be  set  against  the  plaintiff's  debt""^    But  in 
Wisconsin,  an  affidavit  was  considered  too  vague  and  imcertain, 
which  alleged  that  the  defendant  was  indebted  to  the  plaintiff 
"  in  the  sum  of  $282. 66,  not  deducting  certain  counter  demands 
and  set-off  claims  against  the  above  claim,  in  favor  of  said  de- 
fendant, the  exact  amount  of  which  counter  demands  this  affiant 
is  not  knowing."*    And,  in  Texas,  under  a  statute  requiring  the 
plaintiff  to  make  affidavit  "stating   that  defendant    is   justly 
indebted  to  the  plaintiff,  and  the  amount  of  the  demand,"  an 

1  Levy  V.  Levy,  11  Lonisiaiia,  581.  *  Holaton  Man.  Co.  v.  Lea,  18  Geor- 

>  Zinn  V.  Dzialynaki,  IS  Florida,  597.       gia,  647. 

'  Tamer  v,  McDaniel,  1  McCord,  552.  *  Morrison  v.  Ream,  1  Piimey,  2iL 
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affidayit  was  considered  bad,  which  admitted  that  the  defend- 
ant was  entitled  to  a  credit  for  a  payment  made  on  one  of  the 
notes  sued  on,  but  failed  to  atate  when  the  payment  had  been 
made.^  • 

Under  a  statute  requiring  ^^  an  affidavit,  stating  that  the  de- 
fendant is  indebted  to  the  plaintiff,  and  specifying  the  amoimt 
of  such  indebtedness  as  near  as  may  be,  over  and  above  all  legal 
set-offs,''  an  affidavit  was  held  bad,  which  stated  that  the  defend- 
ant was  indebted  to  the  plaintiff  ^  in  the  sum  of  $1, 657. 90,  as 
near  as  this  deponent  can  now  estimate  the  same^  over  and  above 
all  legal  set-offs. "  The  court  said :  "  The  statute  gives  no  lati- 
tude of  statement  in  the  affidavit  as  to  the  amount  due.  Some 
fixed  and  definite  sum,  to  which  the  affiant  can  positively  depose, 
must  be  named.  In  estimating  the  amount,  so  positively  stated, 
the  utmost  exactness  is  not  required.  It  may  be  a  little  more 
or  a  little  less  than  the  real  amount  without  vitiating  the  pro- 
ceedings, provided  that  the  sum  be  such  that  the  affiant  can  con- 
scientiously depose  to  ite  correctness.  But  the  amount  named 
must  be  certain,  leaving  no  room  for  speculation  on  the  face  of 
the  affidavit."^  Much  more  will  an  affidavit  be  fatally  defec- 
tive, which  wholly  omits  a  statement  of  the  amount  of  the 
defendant's  indebtedness.^ 

And  where  the  statute  required  the  affidavit  to  show  that  the 
plaintiff  ^'  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him ; "  and  the  affidavit  stated 
that  ^^  the  defendant  is  indebted  to  the  plaintiff  in  the  "  sum 
stated,  and  that  the  plaintiff  ^  is  justly  entitled  to  recover  said 
sum,"  but  did  not  allege  that  the  sum  stated  was  ^^over  and 
above  all  counterclaims  known  to  him ; "  it  was  held,  that  the 
affidavit  was  insufficient;  that  though  the  very  words  of  the 
statute  need  not  be  followed,  there  should  be  used  equivalent 
words ;  and  that  the  words  used  in  the  affidavit  were  not  equiva- 
lent to  those  of  the  statute.^  And  under  the  same  statute,  where 
the  affidavit  said  '^over  and  above  all  discounts  and  set-offs,"  it 
was  held  not  to  be  a  compliance  with  the  law ;  ^^  counterclaims  " 

1  Espey  V.  Heidenbeimer,  58  Tax.  662.  because  of  the  varianoe.    Joiner  «.  Per- 

^  Lathrop  v.  Snyder,   16  Wisconsin,  kins,  ^9  Texas,  800. 

293.    See  Hawes  v.  Clement,  64  Ibid.  152.  >  Marshall  v.  Alley,  25  Texas,  842. 

And  where,  in  Texas,  a  plaintiff  prayed  *  Donnell  v.  Williams,  28  New  York 

for  a  writ  of  attachment  for  one  amount,  Supreme    Ct    216 ;    cited     approvingly 

but  stated    in  his  petition  the  amount  by  the  Court  of  Appeals  in  Ruppert  v. 

of  his  demand  at  a  different  sum,  and  in  Haug,    87    New  York,    141 ;    Lyon  v. 

his  affidavit  for  attachment  stated  it  at  Blakesly,  26  New  York  Supreme  Ct.  299 ; 

8tiU  another  sum,  the  writ  was  quashed  Taylor  v«  Bead,  54  Howard  Pract.  27. 
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being  considered  to  be  broader,  and  to  include  more  than  "  dis- 
counts and  Bet-offs. "  ^  And  under  the  same  statute,  where  an 
affidavit  was  made  by  an  agent  of  the  plaintiff,  stating  that  the 
plaintiff  was  justly  entitled  to  recover  the  sum  named,  "over 
and  above  all  counterclaims,  discounts,  and  set-offs  existing  in 
favor  of  the  defendant,  to  the  knowledge  of  deponen%^^  it  was 
held  that  the  affidavit  was  bad  to  sustain  the  attachment,  as 
against  a  subsequent  attacher,  because  it  did  not  state  that  the 
amount  was  due,  "over  and  above  all  counterclaims  existing  in 
favor  of  the  defendant  to  the  knowledge  of  the  plaintiff. "  ^  And 
where,  under  the  same  statute,  an  affidavit  was  made  by  the 
plaintiff's  attorney,  which  stated  that  the  plaintiffs  were  entitled 
to  the  sum  claimed  "  over  and  above  all  counterclaims  known  to 
plaintiffs,"  but  did  not  show  that  the  attorney  had  any  knowl- 
edge or  information  as  to  whether  the  plaintiffs  knew  of  counter- 
claims; the  affidavit  was  held  bad^ 

§  96.  If  the  statute  do  not  require  it  to  be  stated  how  the  debt 
accrued,  it  is  no  objection  to  the  affidavit  that  it  is  not  stated ;  ^ 
but  if  required,  a  failure  to  state  it  will  be  fataL^  If  the  affida- 
vit make  no  reference  to  the  declaration  or  petition,  as  indicat- 
ing the  cause  of  action,  it  will  be  imderstood  as  being  the  same 
therein  set  forth;  and  if  it  state  that  the  defendant  is  indebted 
in  any  other  manner  than  as  therein  declared,  it  will  be  bad ;  for 
the  debt  sued  on  must  be  the  one  sworn  to.*  Where  a  statute 
required  the  plaintiff  to  state  in  his  affidavit  the  nature  and 
amount  of  the  defendant's  indebtedness,  a  statement  that  the 
defendant  was  indebted  "  in  the  sum  of  fourteen  hundred  dollars 
by  his  certain  instrument  of  writing  signed  by  him, "  was  deemed 
sufficient.^  So,  where  the  statute  required  the  affidavit  to  show 
"the  nature  of  the  plaintiff's  claim,"  and  it  averred  "that  said 
defendant  is  justly  indebted  to  said  plaintiff  in  the  sum  of 
f803.45,  a  balance  due  on  accoimt  for  goods  sold  and  deliv- 
ered, "  it  was  sustained.^ 

1  Larapkin  v.  Douglaas,  10  Abbott's  O'Brien  v.  Daniel,  2  Blackford,  290  ;  Imn 

Kew  Cases,   842.      Bat   see   a  different  v.  Howard,  37  Geoi^a,  18. 

raling  in  tbe  same  case  in  84  New  York  *  In  re  HoUingshead,  6  Wendell,  568  ; 

Sapreme    Oi.    619,    sad    in    Alford    v.  Smith  v.   Luce,  14  Ibid.  287;  People  v, 

Cobb^  86  lUd.  22.  Blanchard,  61  Michigan,  478. 

*  Hairay  v.   Hankin,   87  New  York  ^  Cross  v.  Richardson,  2  Martin,  n.  a. 

Supreme  Ct.  87-  828. 

s  Cribben  v.  SchiUinger,  87  New  York  •  Phelps  v.  Young,  1  Illinois  (Bree»e), 

Sapreme  Ct.  S48.  266  ;  Haywood  v.  McCrory,  88  Ibid.  459. 

«  Starbs  v.  Marshall,  8  Alabama,  44;  •  Theirman  v,  Yahle,  82  Indiana,  400» 
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§  96  a.  It  is  of  importance  that  the  cause  of  action  set  forth 
in  the  affidavit  should  appear  to  be  the  same  as  that  shown  in 
the  declaration  or  petition ;  for  if  there  be  a  material  variance 
between  them,  it  will  vitiate  the  attachment,  and  may  be  taken 
advantage  of  by  plea  in  abatement  ^  or  motion  to  quash.  ^  Thus, 
where  the  statute  authorized  an  attachment  where  the  "  damages 
for  which  the  action  is  brought  are  from  injuries  arising  from 
the  commission  of  some  felony  or  misdemeanor,"  and  an  attach- 
ment was  obtained  on  an  affidavit  alleging  the  ground  of  attach- 
ment in  those  words ;  but  the  cause  of  action  in  the  petition  was 
upon  an  account  stated ;  the  plaintiff  was  not  allowed  to  intro- 
duce evidence  to  sustain  the  affidavit,  and  the  attachment  was 
set  aside.  ^ 

§  97.  The  most  important  point  in  the  affidavit  is  that  which 
sets  forth  the  grounds  on  which  the  attachment  is  sued  out;  and 
it  is  in  reference  to  that,  that  the  great  mass  of  the  decisions 
concerning  affidavits  have  been  rendered. 

This  subject  presents  itself,  under  different  statutes,  in  three 
distinct  phases:  I.  Where  the  affidavit  is  required  simply  to 
state  the  existence  of  a  particular  fact,  declared  by  law  to  be  a 
ground  of  attachment ;  11.  Where  the  existence  of  such  fact  must 
be  proved  to  the  satisfaction  of  some  named  officer;  and  III. 
Where  the  officer  must  be  satisfied  of  the  existence  of  such  fact, 
by  proof  presented  to  him  of  the  facts  and  circumstances  which 
go  to  establish  its  existence.     Let  us  examine  these  points. 

§  98.  I.  Where  the  affidavit  must  state  simply  the  existence  of 
a  particular  fact  as  a  ground  of  attachment  Here,  nothing  is 
requisite  but  conformity  to  the  language  of  the  statute.  The 
affidavit,  as  we  shall  presently  see,  need  not  be  literally  accord- 
ing to  the  words  of  the  law ;  a  substantial  compliance  is  suffi- 
cient* The  officer  whose  duty  it  is  to  issue  the  writ  inquires 
only  whether  there  is  this  conformity.  If  he  finds  it  to  exist,  he 
issues  the  writ  in  a  ministerial,  not  in  a  judicial,  capacity.  He 
is  not  to  be  satisfied  judicially  that  the  alleged  fact  is  true ;  but 
is  simply  to  see  whether  it  is  sworn  to.  If  sworn  to,  he  is  fully 
justified  in  issuing  the  process,  and  cannot  be  affected  by  any 
subsequent  ascertainment  of  the  groundlessness  or  falsity  of  tlio 
affidavit^ 

1  Wright  V.  Snedecor»  46  Alabama,  92.  *  Post,  §  107. 

>  £yans  v,  Tacker,  69  Texas,  249.  *  In  Wheeler  r.  Farmer,  38  Califomin, 

'  Deering  v,  CoUins,  88  Missouri  Ap-  203,  the  court  said :  **The  objection  that 

peal,  80.  the  affidavit  does  not  state  the  probative 
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In  cases  of  this  description  the  statutes  of  some  States  require 
the  affidavit  to  allege  that  the  affiant  '^  has  good  reason  to  believe 
and  does  believe  "  the  existence  of  the  fact  alleged  as  a  ground 
for  the  attachment;  and  there  an  allegation  in  those  ivords  would 
be  sufficient  But  in  other  States  an  affidavit  is  required  ^^  show- 
ing "  the  existence  of  a  statutory  ground.  In  such  case,  it  is 
considered,  in  Ohio,  that  the  averment  of  the  affiant's  belief  of 
its  existence,  unaccompanied  with  any  statement  of  facts  on 
which  the  belief  is  founded,  does  not  allege  that  existence,  and 
is  not  a  compliance  with  the  law.^ 

§  99.  IL  Where  the  existence  of  the  ground  of  attachment  must 
be  proved  to  the  satisfaction  of  the  officer.  In  this  case,  the 
officer  acts  in  a  judicial  as  well  as  a  ministerial  capacity.  His 
judgment  must  be  satisfied  that  the  fact  exists,  before  he  issues 
the  writ ;  and  if  it  nowhere  appears  that  he  was  so  satisfied,  the 
attachment  may  be  quashed.^  And  where  the  statute  required 
him  to  indorse  on  the  affidavit  that  he  was  so  satisfied,  such  in- 
dorsement was  considered  an  indispensable  prerequisite  to  the 
issuing  of  the  writ,  and  that  the  officer  could  not  be  permitted  to 
come  into  court,  pending  the  suit,  and  indorse  his  satisfaction 
nune  pro  tune.^  In  every  such  case  evidence  must  be  presented 
to,  and  acted  on  by,  the  officer.  He  cannot  act  upon  his  own 
knowledge,  or  mere  belief,  however  well  founded  it  may  be,  nor 
upon  report  or  information.  If  proof  be  presented  to  him,  a 
mere  error  in  judgment  as  to  its  legality  or  sufficiency  will  im- 
pose no  liability  on  him ;  but  there  must  be  some  proof.  If  he 
issues  the  writ  without  proof,  he  is  liable  to  the  defendant  as  a 
trespasser.  ^  If  the  proof  has  a  legal  tendency  to  make  out  the 
case  required  by  the  statute,  although  it  be  so  slight  and  incon- 

fiKts  Decenary  to  establish  the  ultimate  See  Beybnni  v.  Brackett,  2  Kansas,  227  ; 

facts   reqnired  by  statute  to  be  shown  as  Connelly  v.  Woods,  81  Ibid.  859  ;  Sharp- 

the  basis  of  the  writ,  is  not  well  taken,  less  «.  Ziegler,  92  Penn.  State,  467  ;  Boyd 

Under  our  statute  it  is  the  duty  of  the  r.  Lippencott,  2  Penn.  County  Ct  685  : 

clerk  of  the  court   in  which  the  suit  is  Ferris  v.   Carlton,    8  Philadelphia,  649  ; 

commenced,  to  issue  the  writ  upon  the  Ellison  v.  Tallon,  2  Nebraska,  14 ;  Har- 

filJDg  by  the  plaintiff  of  an  affidavit  stat-  risen  r.  King,  9  Ohio  State,  888  ;  Coston 

ing  the  ultimate  facts  in  the  language  of  v.  Paige,  Ibid.  897  ;  Mayhew  v.  Dudley,  1 

th«  statute,  together  with  an  underUking,  Pinney,  96  ;  Crawford  v.  Roberts,  8  Ore- 

in  amount  and  form  as  defininl  by  statute,  gon,  824. 

Upon  such  compliance  with  the  statute,  ^  Dunlevy  v.  Schartz,  17  Ohio  State, 

the  pkintiir  demands  as  a  right  the  issu-  040  ;  Gamer  v.  White,  28  Ibid.  192. 
anoe  of  the  writ,  and|  in  issuing  the  writ,  «  Bfayhew  v.  Dudley,  1  Pinney,  96  ; 

the  clerk    has    no  discretionary  power.  Morrison  v.  Fake,  Ibid.  188. 
He  but  performs  a  ministerial  duty  in         •  Skughter  v.  Bevans,  1  Pinney,  848. 
obedience  to  a  plain  statutory  mandate."         *  Voaburgh  r.  Welch,  11  Johnson,  175. 
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clusiye  that,  upon  a  direct  proceeding  to  review  it,  the  offieer's 
action  in  granting  the  writ  would  be  reversed,  yet  in  a  collateral 
action  the  process  will  be  deemed  valid.  It  will  be  so  deemed 
because  the  officer,  having  proof  presented  to  him,  and  being 
required  by  law  to  determine  upon  the  weight  of  the  proof,  has 
acted  judicially  in  making  his  determination.  His  decision  may 
be  erroneous,  but  it  is  not  void.^ 

The  first  point,  then,  to  be  determined  is,  what  is  competent 
evidence  to  present  to  the  officer  7  It  must  be  legal  evidence ; 
not  the  plaintiff's  own  oath,  unless  the  statute  expressly  say  so.^ 

The  next  point  is,  what  is  sufficient  proof?  The  Supreme 
Court  of  New  York  sustained  an  attachment  issued  by  a  justice 
of  the  peace,  upoii  affidavits  made  by  witnesses  that  they  believed 
the  defendant  resided  out  of  the  State. ^  The  legislature  of  that 
State  afterwards  modified  the  statute,  so  as  to  prevent  the  issue 
of  attachments  on  the  ground  of  mere  belief;  but  Gowen,  J. 
after  the  change,  upon  a  review  of  the  authorities  in  similar 
cases  in  other  branches  of  the  law,  said  that  under  the  previous 
statute  —  the  same  which  was  construed  in  the  decision  of  the 
Supreme  Court  just  referred  to  —  he  should  not  hesitate  in  re- 
ceiving the  oath  of  mere  belief.^ 

Under  the  New  York  Code  of  Procedure  it  is  held  that  an  affi- 
davit alleging  facts  ^  on  information  and  belief  "  is  insufficient, 
if  it  do  not  show  that  the  persons  from  whom  the  affiant  professes 
to  have  obtained  the  information  are  absent^  or  that  their  depo- 
sitions cannot  be  procured.^ 

§  100.  III.  Where  the  officer  must  he  satisfied  of  the  existence 
of  the  ground  of  attachment  by  proof  of  particular  facts  and  cir- 
cumstances tending  to  establish  its  existence.  In  this  case,  as  in 
the  last,  the  officer  acts  both  judicially  and  ministerially.  He 
passes  judicially  upon  the  competency  of  the  evidence,  and  also 
upon  the  sufficiency  of  the  proof  to  establish  the  existence  of  the 
ground  of  attachment.  For  instance,  if  the  statute  authorize  an 
attachment  "whenever  it  shall  satisfactorily  appear  to  the  officer 
that  the  defendant  is  about  to  remove  from  the  county  any  of  his 
property,  with  intent  to  defraud  his  creditors,"  and  require 
nothing  more,  it  would  be  a  case  of  the  description  mentioned 

>  Skinmon  v.  Kolley,  18  New  York,  •  Matter  of  Fitch,  2  WendcU.  29a 

856  ;  HftU  v.  Strykw,  27  Ibid.  696 ;  Kaaton         *  Ex  parU  Haynes,  18  Wendell,  611. 
p.  Malavasi,  7  Daly,  147  ;  AUen  v.  Myer,         »  Yatea  v.  North,  44  New  York,  271 ; 

Ibid.  229.  Steuben  Ck>anty  Bk.  v.  Alberger,  78  New 

*  Brown  V.  Hinchman,  9  Johnson,  76.  York,  262. 
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nnder  the  next  preceding  head ;  and  under  the  ylews  expressed 
by  the  New  York  court,  an  affidavit  of  belief  would  be  sustained, 
if  the  officer  acted  upon  it  as  sufficient;  but  if  the  statute  further 
require  that,  before  the  attachment  shall  issue,  ''the  plaintiff 
shall  prove  to  the  satisfaction  of  the  officer  the  facU  and  cir- 
cumstance$  to  entitle  him  to  the  same,'^  then  a  new  exigency  is 
created,  requiring  evidence,  which  he  shall  deem  competent,  to 
be  given  of  those  facts  and  circumstances ;  and  that  the  facts  and 
circnmstances,  when  proved,  shall  satisfy  him  that  the  particu- 
lar ground  of  attachment  relied  on  exists.  Hence,  though  the 
facts  and  circumstances  be  proved  by  competent  evidence,  if  they 
do  not  in  his  judgment  prove  the  main  fact,  he  should  not  issue 
the  writ ;  and  if  he  do  issue  it,  his  action  is  liable  to  be  revised 
and  overruled,  either  on  the  ground  that  the  evidence  submitted 
to  him  was  incompetent,  or  that  it  was  insufficient.  And  when 
his  jurisdiction  to  issue  the  writ  is  in  question,  the  point  is 
not  whether  there  was  before  him  conclusive  evidence  of  the 
facts  relied  on,  but  it  is  sufficient  if  the  proof  had  a  legal  ten- 
dency to  make  out  in  all  its  parts  a  case  for  issuing  the  writ. 
In  order  to  defeat  his  jurisdiction  it  must  be  made  to  appear 
that  there  is  a  total  want  of  evidence  upon  some  essential 
point.  ^ 

In  reference  to  the  affidavit  in  such  a  case,  it  has  been  decided 
that  the  belief  of  the  affiant  that  the  defendant  was  about  to  do  a 
particnlar  act,  the  impending  performance  of  which  would  an- 
thorize  an  attachment,  would  not  sustain  an  attachment.  ''The 
plaintiff's  own  belief,"  said  the  court,  "is  neither  a  fact  nor  a 
circumstance  upon  which  the  justice  can  exercise  his  judgment 
It  is  not  sufficient  that  the  plaintiff  is  satisfied  of  the  unlawful 
acts  or  intentions  of  the  defendant.  The  justice  must  be  satis- 
fied, and  he  must  be  so  satisfied  from  proof  of  facts  and  circum- 
stances ;  not  the  belief  of  any  one. "  ^  It  has  likewise  been  held, 
that  an  affidavit  stating  the  information  and  belief  of  the  party 
making  it,  as  to  certain  facts,  is  not  sufficient  proof  to  authorize 
the  writ  to  issue.'  And  though  the  affidavit  was  unqualified  in 
its  terms  that  the  defendant  had  left  the  State  with  intent  to 
defraud  his  creditors,  it  was  held  insufficient,  because  it  did  not 

1  Schoonmaker   v.    Spencer,  54  New         *  Tallman  v,    Bigelow,    10  Wendell, 

York,  366  ;  Tanner  &  D.  £.  Co.  v.  HaU,  420;  Ex  parU  Haynes,    18   Ibid.    611 ; 

n  Florida,  891.  Matter  of  Faulkner,  4  Hill  (N  Y. ),  698  ; 

*  Smith   V.   Lnce,  14  Wendell,  287  ;  Matter  of  Bliss,  7  Ibid.  187  ;   Pierae  v. 

Mott  V.    Lawrence,   17  Howard    PracL  Smith,   1    Minnesota,    82 ;   Morrison  «. 

539  ;  Lormin  v.  Higgins,  2  Chandler,  116 ;  Lovejoy,  6  Ibid.  188. 
2  Pinney,  454. 
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state  the  facts  and  circumstances.  The  court  said:  ^^  Affirming 
that  a  party  has  left  the  State  with  intent  to  defraud  his  credit- 
ors, may  be  predicated  more  upon  matters  of  opinion,  or  belief, 
than  upon  fact.  The  affirmant  may  honestly  believe,  and  thus 
affirm  it  in  general  terms ;  whereas,  if  called  to  state  the  facts 
and  circumstances  upon  which  he  reached  the  conclusion,  the 
officer  (being  unable  to  exercise  his  judgment  in  the  matter) 
might  well  differ  from  him. "  *  But  where  the  matter  to  be 
proved  is  in  itself  a  single  and  complete  fact,  not  depending  on 
other  facts  and  circumstances  to  establish  its  existence,  an  affir- 
mation of  the  fact  in  direct  terms  is  sufficient.  Such  is  the  case 
where  the  non-residence  of  the  defendant  is  the  ground  of  attach- 
ment. There,  no  '^ facts  and  circumstances"  are  needed  to  prove 
the  non-residence;  itself  is  the  fact  and  circumstance.^  But  in 
such  case  of  a  single  fact,  no  more  than  in  any  other,  is  the 
affidavit  of  belief  competent  proof.* 

While,  however,  it  is  not  sufficient  for  an  affidavit  to  state 
facts  merely  upon  the  information  and  belief  of  the  party,  yet 
information  is  not  to  be  entirely  rejected  as  evidence.  Thus, 
where  the  allegation  is,  that  the  debtor  has  absented  himself 
from  his  residence  in  an  illegal  manner,  information  obtained 
from  his  family,  on  inquiry  at  his  residence,  may  be  admitted, 
in  connection  with  other  factSj  to  show  that  he  has  left  home, 
when  he  went  away,  where  and  upon  what  business  he  went, 
and  how  long  he  intended  to  be  absent  But  such  evidence,  ob- 
tained from  other  sources,  would  not  be  admissible.  The  in- 
formant should  be  called.  It  may  be,  too,  that  the  party  making 
the  affidavit  should  be  allowed  to  speak  upon  information  con- 
cerning the  solvency  of  the  debtor,  provided  the  information 
come  from  persons  who  are  not  interested  in  the  proceed- 
ings against  him.  But  an  affidavit  that  the  party  has  been  in- 
formed and  believes  that  the  debtor  is  insolvent,  that  he  owes 
a  large  amount  of  money,  or  the  like,  without  the  addition  of 
any  fact  within  the  knowledge  of  the  party,  or  stating  when 
or  from  whom  the  intelligence  was  received,  cannot  be  re- 
garded as  of  any  legal  importance.*  But  where,  in  any  case, 
information  is  allowed  to  be  stated  in  the  affidavit,  it  will  be 
of  no  value,  unless  the  party  swear  that  he  believes  it  to  be 
true.* 

I  JSs^rfo  Robinson,  21  Wendell,  672.  «  Matter   of   Bliss,   7  HiU  (K.   Y,\ 

«  Matter  of  Brown,  21  Wendell,  816.  187. 

•  Kingsland  v.  Cowman,6  HiU  (N.  Y.),         *  Decker  v.  Bryant,  7  Barbonr,  182. 
608. 
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\  101.  Usually  the  plaintiff  may  allege  as  many  distltict  apTd 
separate  grounds  of  attachment,  within  the  terms  of  the  law;  as /\' 
he  may  deem  expedient^  In  doing  so,  the  several  grounds /j 
should  be  stated  cumulatively ;  and  if  any  one  of  them  be  true, 
it  will  sustain  the  attachment,  though  all  the  others  be  untrue.^ 
And  if  the  defendant  leave  one  of  the  causes  uncontested,  it 
will  sustain  the  attachment,  though  he  successfully  contest  the 
others.^  And  if  one  of  the  grounds  be  sufficiently  sworn  to,  and 
the  other  not,  the  former  will  sustain  the  attachment.^ 

But  care  should  be  taken  that  there  be  no  inconsistency  be- 
tween any  two  of  t^e  grounds  stated,  for  that  introduces  an  ele- 
ment of  indefiniteness  and  uncertainty  in  the  affidavit  which  may 
vitiate  the  attachment.     Thus,  where  the  statute,  in  enumerat- 
ing the  grounds  of  attachment,  set  forth  as  the  ninth  that  ''  the 
defendant  Iwa  disposed  in  whole  or  in  part  of  his  property,  with 
intent  to  defraud, :  "  etc. ;  and  as  the  tenth,  that  he  is  '^  abtiut  to 
dispose  of  his  property  with  intent,"  etc. ;   the  affidavit  which 
alleged  both  was  held  defective  for  uncertainty,  and  the  attach- 
ment was  quailed. ^    But  it  was^not  so  regarded  in  Minnesota.^ 
And  in  Alabama  an  affidavit  was  sustained,  which  averred  that 
the  defendant  "  is  about  fraudulently  to  dispose  of  his  property, 
and  has  fraudulently  disposed  of  a  part  of  his  property,  and  has 
money,  property,  and  effects,  liable  to  satisfy  his  debts,  which 
he  fraudulently  withholds."^    And  in  Texas  an  affidavit  was 
considered  good  which  alleged  ^  that  defendants  are  about  to  dis- 
pose of  their  property  with  intent  to  defraud  their  creditors ;  and 
that  the  defendants  are  about  to  convert  their  property  into 
money  for  1^  purpose  of  placing  it  beyond  the  reach  of  their 
creditors. "  ® 

§  101  a.  An  affidavit  alleging  one  or  the  other  of  two  or 
more  distinct  grounds  would  be  bad,  because  of  the  impossibil- 
ity of  determining  which  is  relied  on  to  sustain  the  attach- 
ment   Thus,  under  a  statute  which  authorized  an  attachment  — 

'  KeoDon  v.  Evans,  86  G6orgi%  89  ;  281.    The  coart  conadered  this  case  dis- 

Inrinv.  Howard,  37  Ibid.  18.  tingoishable  from    those  of   a    contrary 

'  HcCoUem  v.  White,  23  Indiana,  43  ;  tenor  cited  under  J  102  posi^  because  in 

Lawyer  v.   Langhans,   85  Illinois,   188  ;  them  the  law  embraced  both  the  ode  as  one 

B4Kenheim  v.  FiAeld,  12  Bradwell,  802 ;  ground ;  while  in  Texas   the  law  states 

Prins  V,  Hinchliff^  17  Ibid.  158 ;  Ruhl  v.  them  as  two  distinct  grounds.     An  ex- 

Sflgers,  29  West  Viiginia,  779.  amination  of  those  cases  proves  that  the 

*  Keith  7.  Stetter,  25  Kansas,  100.  fact  is  as  stated  by  the  Texas  court. 

*  Dunkp  9.  McFarland,  25  Kansas,  *  Nelson  v.  Munch,  23  Minnesota,  289. 
488.  7  Smith  tf.  Baker,  80  Alabama,  818. 

*  Donnenbiuim  v.  Schram,  59  Texas,         >  Cleveknd  v.  Boden,  63  Texas,  lOa 
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"  •  • 


•  * 


[chap.  v. 


•  • 


•    • 


1\  Whef e  the  defendant  is  about  to  remove  his  effects ;  2.   Where 

•     *  

^  ••'./^le.w  about  to  remove  privately  out  of  the  county;  and  8.  When 
-!;'\/»Be  absconds  or  conceals  himself,  so  that  the  ordinary  process  of 
'.  •  *  law  cannot  be  served  on  him  —  an  attachment  was  obtained,  on 
an  affidavit  that  the  defendant  ^^woa  about  to  remove  from  and 
without  the  limits,  or  so  absconds  and  conceals  himself,  that 
the  ordinary  process  of  law  cannot  be  served  on  him ; "  and  it 
was  set  aside.  The  first  member  of  the  oath  was  plainly  not 
within  the  statute,  and  though  the  latter  was,  yet  it  was  rendered 
inefficient  by  its  connection  with  the  former,  through  the  dis- 
jimctive  conjimction  or,  whereby  it  became  uncertain  which  state 
6t  facts  existed.^  Subsequently  the  same  court,  in  a  similar 
case,  so  ruled  again,  and  intimated  that  they  would  consider  an 
affidavit  in  the  disjimctive  as  bad,  although  either  of  the  facts 
sworn  to  might  be  sufficient  ^ 

In  Tennessee  the  statute  authorizes  two  or  more  grounds  of 
attachment  to  be  stated  in  the  alternative ;  but  it  was  held  there, 
that  if  a  valid  ground  be  associated  in  that  way  with  some  other 
fact  which  is  no  ground^  it  is  not  equivalent  to  a  positive  charge 
that  any  cause  of  attachment  exists,  and  the  affidavit  is  therefore 
bad.  8 


§  102.  Where  the  disjunctive  or  is  used,  not  to  connect  two 
distinct  facts  of  different  natures,  but  to  characterize  and  include 
two  or  more  phases  of  the  same  fact,  attended  with  the  same  re- 
sults, the  construction  just  mentioned  would  be  inapplicable. 
For  instance,  where  the  statute  authorized  an  attachment  when 
"the  defendant  absconds,  or  secretes  himself,"  it  was  considered 
that,  from  the  difficulty  of  determining  which  was  the  fact,  the 
language  comprised  but  one  ground,  and  the  disjimctive  or  did 
not  render  the  affidavit  uncertain.*    "It  is,"  said  the  court. 


*  Hagood  V,  Hanter,  1  McCord,  511. 
See  Barnard  v.  Sebre,  2  A.  K.  Marshall, 
151  ;  Davis  r.  Edwards,  Hardin,  842 ; 
Bishop  V,  Fennerty,  46  Mississippi,  570  ; 
Dickenson  v.  Cowley,  15  Kansas,  269  ; 
Kegel  V,  Schrenkheisen,  37  Michigan, 
174.  The  Court  of  Appeals  of  Ken- 
tucky holds  that  a  statement  in  the 
altematiye  of  two  grounds  of  attach- 
ment is  not  vicioas.  Wood  v.  Wells, 
2  Bush,  197  ;  Hardy  o.  Trabue,  4  Ibid. 
644. 

«  Devall  V,  Taylor,  Cheves,  5.  See 
Jewel  V.  Howe,  8  Watts,  144 ;  Wray  v. 
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Gilmore,  1  Miles,  75  ;  Shipp  v,  Davis, 
Hardin,  65 ;  Hawley  v,  Delmas,  4  Cali- 
fornia, 195  ;  Rogers  v,  Ellis,  1  Handy, 
48  ;  1  Disney,  1  ;  People  v.  Recorder,  6 
HiU  (N.  Y.),  429;  Stacy  t.  Stichton,  9 
Iowa,  399  ;  Hopkins  v.  Nichols,  22  Texas, 
206  ;  Qamer  v.  Burleson,  26  Ibid.  848  ; 
Culbertson  v.  Cabeen,  29  Ibid.  247  ;  Car- 
penter V.  Pridgen,  40  Ibid.  82 ;  Guile  v. 
McNanny,  14  Minnesota,  520  ;  Morrison 
V.  Fake,  1  Finney,  188. 

*  Haynes  v.  Powell,  1  Lea,  847. 

*  Johnson  v.  Hale,  8  Stewart  &  Porter, 
881. 
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"often  difficult,  if  not  impracticable,  for  the  creditor  to  ascer- 
tain whether  his  debtor  absconds  or  secretes  himself :  he  has  to 
rely  frequently  upon  such  information  as  his  family  or  friends 
will  give  him,  which  cannot  always  be  confided  in:  hence,  to 
allow  sufficient  latitude  to  the  creditor  in  making  his  affidavit, 
and  to  prevent  failures,  from  having  mistaken  the  cause  why  the 
debtor  is  liable  to  the  remedy,  the  law  has  very  properly  pro- 
vided for  its  issuance  in  the  alternative. "  ^ 

Under  a  similar  statute,  the  same  view  has  been  expressed  in 
Tennessee.  The  language  of  the  statute  was,  "so  absconds  or 
conceals  himself  that  the  ordinary  process  of  law  cannot  be 
served  on  him."  It  was  contended  that  "absconds  ''  constituted 
one  cause,  and  "conceals"  another;  but  it ^ was  not  so  held. 
"For,"  said  the  court,  "although  the  two  words  are  connected  by 
wr  instead  of  and^  yet  the  sense  of  the  sentence  shows  that  or  is 
used  copulatively,  constituting  both  '  absconds  '  and  '  conceals, ' 
or  either  of  them,  a  sufficient  cause  for  suing  out  the  attachment. 
In  the  nature  of  things,  a  plaintiff  cannot  tell  whether  a  party 
absconds  or  conceals  himself.  He  may  suppose  he  absconds, 
when  he  only  conceals  himself,  and  vice  versa.  To  compel  him 
to  swear  that  the  party  is  doing  the  one  only,  would  involve  the 
plaintiff  in  endless  difficulty.  Besides  the  question  of  conscience, 
that  must  always  exist  with  the  party  about  to  take  the  oath,  he 
would  be  constantly  in  danger  of  having  his  attachment  abated 
on  the  plea  of  the  defendant,  who  though  he  might  not  have  ab- 
sconded, was  nevertheless  concealed,  or,  if  not  concealing  him- 
self, may  have  been  absconding.  We  think,  therefore,  that  the 
words  ^  so  absconds  or  conceals  himself '  constitute  but  one 
cause. "  ^  And  so,  in  Mississippi,  under  a  statute  allowing  at- 
tachment on  affidavit  that  the  defendant  "  hath  removed,  or  is 
removing  out  of  the  State,  or  so  absconds,  or  privately  conceals 
himself,  that  the  ordinary  process  of  law  cannot  be  served  on 
him."  The  affidavit  was  in  the  very  words  of  the  statute,  and 
was  objected  to,  because  in  the  alternative ;  but  the  court  held  it 
sufficient;  considering  that  the  material  point  required  by  the 
statute  was,  that  the  ordinary  process  could  not  be  served,  and 
that  the  plaintiff  might  well  know  that,  without  knowing 
whether  the  defendant  had  removed,  absconded,  or  concealed 


^  Cannon  v.  Logan,  6  Porter,  77.    See  mercial  Bank  v.   Ullman,  10  Smedes  & 

Wood  V,  Wells,  2  Bush,  197  ;  Penniman  Marshall,   411 ;  Hopkins  v.  Nichols,  22 

V.  Daniel,  90  N.  Carolina,  154.  Texas,   206  ;    Wagonhorst  v.   Dankel,    1 

*  Conrad  v.  McGee,  9  Yerger,  428.  See  Woodward's  Decisions,  221 ;  Sandhegar  v,  I 

Goee  V.  Cowing,  6  Richardson,  477  ;  Com-  Hoeey,  26  West  Virginia,  221.  ; 
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himselfb^  And  in  New  York,  an  affidavit  that  the  defendant 
"had  secretly  departed  from  this  State,  with  intent  to  defraud 
his  creditors,  or  to  avoid  the  service  of  civil  process,  or  keeps 
himself  concealed  therein  with  the  like  intent,"  was  sustained.' 
And  in  Wisconsin  and  Nebraska,  an  affidavit  was  coiisidered 
good,  which  alleged  that  the  defendant  "  has  assigned,  disposed 
of,  or  concealed,  or  is  about  to  assign,  dispose  of,  or  conceal,  his 
property,  with  intent  to  defraud  his  creditors."^  And  so  in 
Indiana,  where  the  affidavit  was  that  the  defendant  "  is  about  to 
sell,  convey,  or  otherwise  dispose  of  his  property  subject  to  exe- 
cution, with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his 
creditors. "  *  And  in  Colorado  an  affidavit  was  sustained,  which 
averred,  in  the  words  of  the  statute,  that  the  defendant  "  is  con- 
verting, or  is  about  to  convert,  his  property  into  money,  or  is 
otherwise  about  to  dispose  of  his  property,  with  the  intent  of 
placing  it  beyond  the  reach  of  the  plaintiff. "  ^  And  in  Texas  an 
affidavit,  in  the  words  of  the  statute,  that  the  defendants  "  were 
about  to  convert  their  property,  or  a  part  thereof,  into  money, 
for  the  purpose  of  placing  it  beyond  the  reach  of  their  credit- 
ors," was  considered  not  open  to  the  objection  that  it  alleged 
two  separate  grounds,  in  the  alternative.® 

In  California  an  attachment  may  issue  "  in  an  action  upon  a 
contract,  express  or  implied,  for  the  direct  payment  of  money, 
where  the  contract  is  .  .  .  not  secured  by  any  mortgage  or  lien 
upon  real  or  personal  property,  or  any  pledge  of  personal  prop- 
erty, or,  if  originally  so  secured,  such  security  has,  without  any 
act  of  the  plaintiff,  or  the  person  to  whom  the  security  was 
given,  become  valueless."  Under  this  statute  an  attachment 
was  obtained  on  an  affidavit  which,  after  stating  the  indebted- 
ness, concluded  with  these  words :  "  And  that  the  payment  of  the 
same  has  not  been  secured  by  any  mortgage  or  lien  upon  real  or 
personal  property ;  or,  if  originally  so  secured,  that  such  security 
has,  without  any  act  of  the  plaintiff  or  the  person  to  whom  the 
security  was  given,  become  valueless."  The  defendant  moved 
to  dissolve  the  attachment^  which  motion  was  granted ;  and  the 
Supreme  Court  held  it  to  have  been  rightly  granted,  and  said : 
"  It  would  be  proper  to  follow  the  language  of  the  statute,  in  say- 
ing that  payment  had  '  not  been  secured  by  any  mortgage  or  lien 

'  Bosbyshell  v,  Emanuel,  12  Smedes  111;  Morriflon  v.  Fake,  1  Pinney,  183; 

ft  MarehaU,  63.     See  Irvin  v.  Howard,  37  Tessier  i».  Englehart,  18  Nebi-aska,  167. 
Georgia,  18.  ^  Parsons  t\  Stockbridge,  42  Indiana, 

*  Van  Alstyne  v,   Erwine,  1  Eernan,  121. 

331.  •  McCraw  v.  Welch,  2  Colorado,  284. 

•  Klenk  r.    Schwalm,   19  Wisconsin,  •  Blum  v.  Davis,  66Texa8,  423. 
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upon  real  or  personal  property,  or  any  pledge  of  personal  prop- 
erty, '  because  it  includes  two  or  more  phases  of  the  same  fact, 
attended  with  the  same  results,  namely,  that  no  security  had 
ever  been  given ;  but  to  use  the  above  language,  and  then  say, 
'  or,  if  originally  so  secured,  such  security  has  become  value- 
less, '  is  not  to  state  either  with  certainty.  It  does  not  say  that 
no  security  was  ever  given ;  neither  does  it  say  that  security  was 
given,  but  that  the  same  has  become  valueless. ''  ^ 

§  103,  Qualifying  words  contained  in  the  statute  should  ap- 
pear in  the  affidavit;  but  the  omission  of  words  which  have  not 
that  character,  while,  by  those  remaining,  the  sense  and  scope  of 
the  law  are  fulfilled,  will  not  vitiate  the  affidavit.  Thus,  where 
it  was  required  that  the  affidavit  should  state  that  the  defendant 
is  "justly  indebted,"  to  the  plaintiff,  it  was  considered  that 
"justly"  was  not  intended  to  qualify  "indebted,"  and  that  its 
omission  from  the  affidavit  was  no  material  defect.'  So,  where 
the  statute  required  the  affidavit  to  state  that  the  plaintiff's 
claim  "is  just,"  it  was  considered  to  be  a  substantial  compli- 
ance with  the  law  to  state  that  "  the  plaintiff  is  justly  entitled  to 
recover. "  '  And  so,  where  the  law  required  affidavit  that  the 
debt  or  demand  "is  a  just  claim,"  and  this  was  omitted,  but  the 
amount  of  the  debt  was  stated,  and  that  it  was  on  the  defendant's 
note  under  seal,  promising  to  pay  a  certain  sum  at  a  certain 
time ;  it  was  held  by  the  Supreme  Court  of  the  United  States 
that  the  attachment  could  not  for  this  omission  be  set  aside  in 
a  collateral  proceeding.*  So  where  the  statute  required  the  affi- 
davit to  state  that  the  defendant  "  is  in  some  manner  about  to 
.dispose  of  his  property  with  intent  to  defraud  his  creditors,"  it 
was  held  that  the  omission  of  the  words  "  in  some  manner  "  did 
not  vitiate  the  affidavit.^  So,  under  a  statute  requiring  an  affi- 
davit that  the  defendant  is  justly  indebted  to  the  plaintiff  "  in  a 
sum  exceeding  fifty  dollars,"  and  that  the  sum  should  be  speci- 
fied, a  statement  of  the  defendant's  indebtedness  in  the  sum  of 
1300  was  held  sufficient,  without  inserting  the  words,  "  in  a  sum 
exceeding  the  sum  of  fifty  dollars."  ®  So,  under  a  statute  requir- 
ing the  affidavit  to  state  "  that  the  defendant  is  indebted  to  the 
plaintiff,  and  specifying  the  amount  of  such  indebtedness,   as 

^  WUke  V.  Cohn,  64  CJalifoniia,  212  ;         •  Gutman  v.  Vii^inia  Iron  Co.,  5  West 

Winters  9.  Pearson,  72  Ibid.  553.  Virginia,  22. 

'  LiTengood  v.  Shaw,  10  Missouri,  273.  *  Ludlow  v.  Kamsej,  11  Wallace,  581. 

See  Kennedy  v.  Morrison,  81  Texas,  207.  '  Drake  v.  Hager,  10  Iowa,  556. 

Sed  eonlra,  Thompeon  v.  Towson,  1  Harris         *  Hughes  v.  Martin,  1  Arkansas,  386  ; 

&  McHeniy,  504.  Hughes  v.  Stinnett,  9  Ibid.  211. 
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near  as  may  be,  over  and  above  all  legal  set-offs, "  an  affidavit 
stating  indebtedness  in  a  given  sum  over  and  above  all  legal  set- 
offs, but  omitting  the  words  ^'as  near  as  may  be,"  was  sus- 
tained.^ Under  a  statute  requiring  the  affidavit  to  state  that  the 
indebtedness  sworn  to  "is  due  upon  contract  express  or  implied," 
it  was  considered  that  the  word  due  was*  intended,  not  only  to 
show  that  the  demand  arose  upon  contract,  but  also  to  indicate 
that  the  time  for  the  payment  of  the  debt  had  arrived ;  and  that 
the  omission  to  aver  that  the  debt  was  "  due  upon  contract "  was 
fatal,  though  from  the  terms  of  the  affidavit  it  was  very  clear  that 
it  arose  from  contract^  This  position  was,  however,  afterwards 
abandoned,  and  it  was  held,  that  an  averment  that  the  defend- 
ant "  is  indebted  "  to  the  plaintiff  was  a  sufficient  affidavit  that 
the  debt  was  dv^.^ 

§  103  a.  In  Texas,  the  courts  have  from  the  first  exhibited 
great  rigidness  in  demanding  that  attachment  proceedings  should 
strictly  comply  with  the  statutory  requirements.  Said  the  Su- 
preme Court  of  the  State,  following  the  rulings  of  the  Supreme 
Court  of  the  Republic,  "  The  remedy  by  attachment,  while  neces- 
sary to  secure  the  right  of  the  creditor,  is  oppressive  on  the 
debtor;  and,  as  against  the  plaintiff,  has  invariably  in  this 
country  been  subjected  to  rigid  rules  of  construction.  It  is  sum- 
mary in  its  action,  and  the  plaintiff,  on  whom  it  confers  advan- 
tages so  signal,  must  comply  with  all  the  incidents  pertaining  to 
this  mode  of  redress. "  Under  this  view  of  the  remedy,  the  court 
dismissed  the  attachment  in  this  case  because  it  was  issued  be- 
fore a  petition  in  the  action  was  filed  ;^  and  in  another  case, 
because  the  plaintiff  filed  a  declaration  on  the  common  counts  in 
assumpsit,  instead  of  a  petition  stating  the  facts  on  which  the 
plaintiff  relied  as  constituting  his  cause  of  action.^  And  under 
a  statute  which  required  "  that  the  plaintiff,  his  agent,  or  attor- 
ney, shall  make  affidavit  that  the  defendant  is  justly  indebted  to 
the  plaintiff,  and  the  amount  of  the  demand,"  an  attachment  was 
dissolved,  because  neither  in  the  affidavit  nor  in  the  petition  was 
the  amount  of  the  defendant's  indebtedness  stated  in  terms, 
but  could  only  be  arrived  at  by  a  calculation  founded  upon  the 
statements  of  the  petition  of  the  amount  of  the  note  sued  on  and 
the  credits  indorsed  on  it.®  Under  the  same  statute,  there  was 
the  same  result  where,  in  a  suit  on  a  promissory  note,  the  peti- 

1  Grover  v.  Buck,  84  Michigan,  519.  *  Wooster  v.  KcGee,  1  Texas,  17. 

*  Bowen  v.  Slociim,  17  Wisconsin,  181.  *  CaldweU  v,  Haley,  8  Texas,  817.. 

•  Trowbrid^  v.  Sickler,  42  Wise.  417.  ^  Marshall  v.  Alley,  25  Texas,  842. 
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tioQ  admitted  a  payment  of  a  certain  amomit,  but  the  date  of  the 
payment  was  not  stated.^  And  so,  where  the  affidavit  omitted 
the  word  justly  in  stating  the  defendant's  indebtedness.^  And 
so,  where  the  affidavit  omitted  the  word  "  is  "  before  the  wordfe 
"  justly  indebted. "  ^  And  so,  where  there  were  two  defendants, 
and  the  law  required  affidavit  that  the  attachment  was  not  sued 
out  for  the  purpose  of  injuring  or  harassing  the  defendants,  and 
the  affidavit  said  '*  the  defendant "  The  court  said :  "  We  are 
not  permitted  to  resoi*t  to  presumptions  as  to  what  the  affiant  in- 
tended to  sw^ear,  but  must  be  governed  by  what  he  has  sworn,  as 
shown  by  the  language  employed.  There  were  two  defendants. 
Before  the  plaintiffs  were  entitled  to  an  attachment  they  were 
required  to  make  oath  that  it  was  not  sued  out  for  the  purpose  of 
injuring  or  harassing  either  of  them.  Might  not  the  affiant  have 
sworn  as  he  has  sworn  with  a  good  conscience,  although  it  was 
his  purpose  to  injure  or  harass  the  one  and  not  the  other  ?  "  ^ 

§  103  a  a.  Where  a  statute  gives  an  attachment  on  affidavit 
that  the  defendant  has  done  a  certain  act  with  a  certain  intent^ 
an  affidavit  is  vicious  which  alleges  the  act,  but  omits  to  aver 
the  specified  intent  Thus,  under  a  statute  authorizing  an  attach- 
ment ^  where  the  debtor  has  departed  from  this  State,  with  the 
intention  of  having  his  effects  removed  from  this  State ; "  an 
affidavit  that  he  "has  departed  from  this  State  and  beyond  the 
reach  of  his  creditors,"  was  held  bad,  because  it  failed  to  show 
the  intention  specified  in  the  statute,  and  was  not  its  equivalent^ 

§  103  b.  If  the  statute  authorize  an  attachment  on  affidavit 
that  the  defendant  has  done  a  certain  act,  attended  with  a  sped- 
fied  result^  it  is  not  enough  to  aver  merely  that  he  has  done  the 
act,  but  the  specified  result  must  also  be  averred.  Thus,  where 
the  ground  of  attachment  was,  that  ^^  the  defendant  is  about  to 
remove  his  property  out  of  the  State,  and  that  thereby  the  plain- 
tiff will  probably  lose  the  debt,  or  have  to  sue  for  it  in  another 
State ; "  and  the  affidavit  set  forth  as  the  consequence  of  the  al- 
leged anticipated  removal  of  the  goods  of  the  defendant,  that 
**the  ordinary  process  of  law  cannot  be  served  on  him,"  it  was 
held  bad.®  So,  under  a  statute  authorizing  attachment  "when 
any  person  shall  be  an  inhabitant  of  any  State,   territory,   or 

1  Espey  V.  Heidenheimer,  58  Tex.  662.  ^  Perrill  v,  Kaufman,  72  Texas,  214  ; 

*  Kvans  r.  Tucker,  69  Texas,  249.  Gunst  v.  Pelham,  74  Ibid.  586. 

*  City  Nat.  Bank  v,  Flippen,  66  Texas,  *  Crayne  v.  Wells,  2  Bradwell,  574. 
6ia                                                                       •  Napper  v  Noland,  9  Porter,  218. 
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country,  without  the  limits  of  this  State,  so  that  he  cannot  be 
personally  served  with  process, "  an  affidavit  was  held  bad,  which 
averred  tiie  inhabitancy  in  another  State,  but  omitted  the  aver- 
ment as  to  the  impossibility  of  personal  service  of  process.* 
So,  an  affidavit  that  the  defendant  "was  removing  out  of  the 
county  privately,"  does  not  comply  with  a  statute  using  the 
words  "  is  removing  out  of  the  county  privately,  or  absconds  or 
conceals  himself,  so  that  the  ordinary  process  of  law  cannot  be 
served  upon  him. "  * 

§  104.    Uncertainty  in  the  affidavit  will  vitiate  it     Thus^ 
where  the  law  required  the  affidavit  to  show  that  the  cause  of 
action  was  founded  on  contract,  and  the  plaintiff  did  not  swear 
positively  to  a  contract,  but  stated  facts,  from  which  perhaps  a 
jury  might  infer  a  contract,  and  perhaps  not ;  the  affidavit  was 
held  insufficient^    And  where  an  affidavit  stated  that  the  de- 
fendant "  is  justly  indebted  to  plaintiff  (in  a  specified  sum)  for 
services  rendered  and  to  be  rendered  by  deponent,  as  clerk,  part 
due,  and  a  part  of  said  sum  not  due ; "  it  was  considered  defec- 
tive, for  uncertainty  as  to  what  was  in  fact  due.*    So,  an  affida- 
vit in  the  following  terms  was  ruled  out  for  imcertainty:  "A., 
plaintiff,  states  that  B.,  the  defendant,  is  bona  fide  indebted  to 
him  in  the  sum  of  $2,053.87  over  and  above  all  discounts;  and 
the  said  A.,  at  the  same  time,  produces  the  account  current 
which  is  hereunto  annexed,  by  which  the  said  B.  is  so  indebted ; 
and  the  said  A.  likewise  states  that  he  hath  dravm  on  the  said 
B.  for  the  sum  of  11,500,  and  also  for  the  sum  of  $2,223.10, 
which  drafts,  though  not  due,  the  said  A.  understands  from  the 
said  B.  and  verily  believes  will  not  be  paid,  and  further,  that 
the  latter  draft  for  $2,223.10  hath  never  been  accepted  by  the 
said  B.,  and  the  said  A.  hath  therefore  allowed  no  credit  or  dis- 
count for  said  drafts.     He  further  states  that  B.  informed  him 
some  time  ago,  that  he  would  be  entitled  to  charge  against  said 
A.  's  account,  for  some  loss  that  he  expected  would  accrue  in  the 
sale  of  certain  flour  on  their  joint  accoimt;  no  account  has  been 
exhibited  stating  the  amount  of  such  loss,  and  therefore  he  hath 
allowed  said  B.,  in  stating  his  account,  no  credit" ^    So,  under 

1  Thompson  v.  Chambers,  12  Smedes         *  Friedlander  r.   Myers,  2  Louisiana, 

k  Marshall,  488.  Annual,    920.       See    Espey   v.    Heiden- 

a  Poage  v.  Poage,  8  Dana,  679.  heimer,  68  Texas,  662. 

*  Jacobyv.Gogell,  6  Sergeant  ft  Bawle,  *  Munroe  v.  Cocke,  2  Cranch,  C.  C 

450  ;  Quarles  9.  Robinson,  1  Chandler,  29 ;  465. 
2  Pinney,  97.     See  Bobinson  v.  Burton,  6 
Kansas,  298. 
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a  statute  authorizing  aa  attachment  where  the  debtor  ^^  is  about 
fraudulently  to  remore,  convey,  or  dispose  of  his  property  or 
effects,  so  as  to  hinder  or  delay  his  creditors, "  an  affidavit  was 
held  vicious  for  uncertainty,  which  averred  that  the  plaintiff 
^  has  good  reason  to  believe,  and  does  believe,  that  the  defendant 
is  about  fraudulently  to  remove  his  property,  convey  or  dispose 
of  the  same,  so  as  to  hinder  or  delay  this  deponent "  ^  So,  an 
affidavit  by  a  plaintiff's  attorney  that  "to  the  best  of  his  knowl- 
edge and  belief "  the  indebtedness  exists,  and  that  the  debtor 
resides  out  of  this  State,  was  held  to  be  ambiguous  and  bad ;  for 
the  phrase  "to  the  best  of  his  knowledge  and  belief ''  might 
qualify  both  propositions.^ 

§  104  a.  The  leaving  of  a  blank  in  the  part  of  an  affidavit 
which  was  intended  to  state  the  ground  of  attachment,  so  that 
thereby  the  fact  is  not  alleged,  —  as,  for  instance,  where  the  affi- 
davit reads,  "and  the  said  .  .  .  resides  without  the  limits  of 
this  State,"  —  is  fatal  to  the  attachment.^  But  the  omission  of 
a  word,  which  is  manifestly  a  clerical  mistake,  and  can  be  well 
supplied  in  construction,  does  not  vitiate  the  affidavit ;  as,  where, 
in  alleging  the  defendant's  indebtedness,  the  word  "  is "  was 
omitted  before  the  word  "indebted,"  it  was  held  that  without 
that  word  the  affidavit  obviously  meant  to  affirm  indebtedness.^ 

§  105.  Surplusage  in  an  affidavit,  not  inconsistent  with  the 
substantial  averment  required  by  statute,  will  not  vitiate  it. 
Thus,  where  the  person  making  the  affidavit  stated  sundry  acts 
of  the  defendant,  and  closed  with  these  words :  "  Affiant  further 
saith  he  believes  the  facts  above  stated  are  true,  and  that  said 
defendant  is,  by  the  means  above  stated,  concealing  his  effects 
so  that  the  claims  aforesaid  will  be  defeated  at  the  ordinary 
course  of  law ; "  which  averment  was  in  compliance  with  the 
law ;  it  was  held,  that  the  previous  unnecessary  statements  did 
not  vitiate  the  affidavit.*  So,  where  the  affidavit  stated  that 
^the  defendant  resided  out  of  the  State  of  Louisiana,  having 
acquired  no  legal  residence  in  the  State ;  "  it  was  held  that  the 
statement  of  the  reason  for  considering  him  a  non-resident  did 

1  Merrill  v.  Low,  1  Pinney,  221.  *  Spear  v.  King,  6  Sroedes  ft  Marshall, 

*  Keal  V,   Gordon,   60   Georgia,  112 ;  276.    See  Van  Kirk  v.  Wilds,  11  Barbour, 

Knitina  v.  Culpepper,  76  Ibid.  602.  520 ;    Edwards  v.   Flatboat    Blacksmith, 

'  Black  V.  Scanlon,  48  Georgia,  12.  88  Mississippi,  190  ;  Aater  v.  Steamboat 

«  Buchanan    v.   Sterling,  63  Georgia,  J.  Jacobs,  84  Ibid.  269. 
SS7.    See  Form  o.  Johnson,  58  Mary- 
land, 144. 
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not  vitiate  it.^  But  if  the  surplusage  be  of  such  character  as 
substantially  to  impair  the  main  allegation  of  the  affidavit,  the 
whole  will  thereby  be  vitiated.^ 

§  106.  All  the  elements  of  positiveness,  knowledge,  infor- 
mation, or  belief,  conjointly  or  separately,  required  by  statute, 
should  appear  in  the  affidavit,  or  be  substantially  included  in  its 
terms,  or  it  will  be  bad.  Thus,  if  a  fact  is  required  to  be 
sworn  to  in  direct  terms,  the  law  is  not  complied  with  by  a 
party's  swearing  that  he  is  "informed  and  believes,"^  or  that  he 
verily  believes,*  or  that  he  "has  reason  to  apprehend  and  does 
apprehend  and  believe  "  ^  the  fact  to  exist  And  under  a  statute 
authorizing  an  attachment  "where  there  is  good  reason  to  be- 
lieve "  the  existence  of  a  particular  fact,  an  affidavit  that  "  it  is 
the  plaintiff's  belief  "  that  the  fact  existed,  was  held  insufficient : 
he  should  have  stated  that  he  had  good  reason  to  believe  and  did 
believe  it.^  Under  a  law  requiring  the  party  to  swear  that  a 
certain  fact  did  not  exist  "  within  his  knowledge  or  belief, "  an 
affidavit  was  held  bad,  which  failed  to  state  the  want  of  his  be- 
lief. ^  And  so,  where  the  party  was  required  to  swear  "to  the 
best  of  his  knowledge  and  belief,"  and  he  swore  only  to  the  best 
of  his  belief.®  And  so,  where  he  was  required  to  swear  that  he 
"verily  believes,"  and  he  swore  "to  the  best  of  his  knowledge 
and  belief. "  ®  And  so,  where  he  was  required  to  swear  that  he 
"believes  the  plaintiff  ought  to  recover,"  and  he  swore  that  "he 
thinks  "  he  ought  to  recover.  ^^ 

But  where  the  affiant  was  required  to  state  that  the  facts  are 
within  his  personal  knowledge,  or  that  he  is  informed  and  be- 
lieves them  to  be  true,  a  positive  oath  of  the  facts  was  held  suffi- 
cient, though  he  did  not  add  that  he  had  personal  knowledge  of 
them,  or  believed  them  to  be  true ;  it  being  considered  that  the 
positive  oath  implied  both."  And  so,  under  a  statute  requiring 
an  affidavit  "  showing  "  the  existence  of  a  certain  fact,  it  was 

^  Farley  v.  Farior,  6  Looisiana  Annual,  *  Greene  v,  Tripp,  11  Rhode  IsUnd, 

725.  424. 

'  Emmett  v.  Teigh,  12  Ohio  State,  835  ;  *  Brown  v.  Crenshaw,  5  Baxter,  684. 

Streissguth  v.  Reigelman,  75  Wis.  212.  *  Stevenson  v.   Bobbins,   6  Biissoori, 

'  Deupree  v.  Eisenach,  9  Georgia,  598  ;  18  ;  Hunt  v.  Strew,  89  Michigan,  868. 

Ex  parte  Haynes,  18  Wendell,  611 ;  Cad-  "^  Cobb  v.  Force,  6  Alabama,  468. 

well  V.  Colgate,  7  Barbour,  258  ;  Dyer  v.  ^  Bergh  9.  Jayne,  7  Martin,  M.  &  609. 

Flint,  21  Illinois,  80  ;  Archer  v.  Claflin,  *  Sudler  v.  Parmlee,  10  Iowa,  28. 

81  Ibid.  806 ;  Williams  v.  Martin,  1  Met-  ^^  Rittenhoose  v.  Harman,  7  West  Yir- 

calfe  (Ky.),    42;    Wilson    v.   Arnold,   5  ginia,  880. 

Michigan,  98  ;  Ross  v.  Steen,  20  Florida,  ^^  Jones  v,  Leake,  11  Smedes  ft  Mirw 

443  ;  Clowser  v.  Hall,  80  Virginia,  864.  shall,  591. 
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held,  that  an  affidavit  of  such  fact,  as  the  affiant  ^Werilj  be- 
lieved," was  good;  which  was,  in  effect,  to  decide  that  the 
party's  belief  was  a  sufficient  "  showing  "  to  fill  the  terms  of  the 
statute.^  Under  such  a  statute  it  is  not  necessary,  in  setting 
forth  the  ground  of  the  attachment,  to  use  the  very  words  of  the 
statute,  provided  the  affidavit  contain  language  fully  equivalent, 
or  clearly  "showing"  the  ground  specified  or  intended.  The 
statute  prescribes  the/ac^  which  is  to  be  shown,  not  the  words 
in  which  the  "showing"  is  to  be  made.^ 

Under  a  statute  requiring  an  affidavit  "  showing, "  among  other 
things,  "  the  amount  which  the  affiant  believes  the  plaintiff 
ought  to  recover,"  an  affidavit  stating  positively  that  a  certain 
sum  was  due  from  the  defendant  to  the  plaintiff,  was  considered 
to  comply  substantially  with  the  statute,  though  there  was  no  al- 
legation of  the  affiant's  belief  that  the  plaintiff  ought  to  recover.^ 

§  106  a.  The  strictness  with  which  compliance  with  the  law 
in  the  framing  of  the  affidavit  may  be  exacted,  was  illustrated  in 
a  case  in  Texas,  under  a  statute  requiring  that  the  affidavit,  after 
setting  forth  the  ground  of  attachment,  should  "further  state 
that  the  attachment  is  not  sued  out  for  the  purpose  of  injuring 
or  harassing  the  defendant. "  An  attachment  was  quashed  be- 
cause the  affidavit  said  "  this  attachment  is  not  sued  out  for  the 
purpose  of  injuring  and  harassing  the  said  defendant"  The 
appellate  court  sustained  the  action  of  the  court  below,  on  the 
ground  that  the  language  of  the  statute  embodied  two  distinct 
requirements :  fir%t^  that  the  plaintiff  should  swear  that  his  pur- 
pose was  not  to  injure  the  defendant,  in  the  sense  of  inducing  a 
damage,  loss,  or  detriment  te  him;  and  secandy  that  he  should 
swear  that  his  purpose  was  not  to  harass,  "  that  is,  weary,  jade, 
tire,  perplex,  distress,  tease,  Vex,  molest,  trouble,  disturb,  the 
defendant"  Said  the  court:  "Such  being,  as  we  conceive,  the 
meaning  of  the  statute,  to  comply  with  its  requirement  the  affi- 
davit must  show  that  the  attachment  was  not  sued  out  for  the 
purpose  of  either  injuring  the  defendant  or  of  harassing  him. 
The  affidavit  in  question  was  that  the  writ  was  not  sued  out  for 
both  the  one  and  the  other  purpose.  It  does  not  follow  the  lan- 
guage of  the  statute,  nor  are  the  statements  in  it  equivalent  te 
what  is  required.  It  is  not  inconsistent  with  the  facts  stated, 
namely,  that '  this  attachment  is  not  sued  out  for  the  purpose  of 
injuring  and  harassing  the  said  defendants,'  that  the  plaintiff 

1  Trew  V,  Gaskill,  10  Indiana,   265  ;         >  Creasser  v.  Young,  31  Ohio  State,  57. 
HcNamam  v.  EHia,  14  Ibid.  516.  •  Sleet  v.  Williams,  21  Ohio  State,  82. 

[107] 


§  107  AFFIDAVIT  FOB  ATTACHMENT.  [CHAP.  V. 

had  the  purpose  of  doing  the  one  or  else  the  other.  Perjury  in 
having  falsely  stated  that  the  purpose  was  to  do  either  of  those 
two  things  could  not  be  assigned  upon  such  an  affidavit"  ^ 

§  107.  While  it  is  in  all  cases  advisable  to  follow  strictly  the 
language  of  the  statute,  yet  if  the  words  of  the  affidavit  are  in 
substantial  compliance  with  the  terms  of,  or  necessarily  and 
properly  imply  the  case  provided  for  by,  the  statute,  it  will  be 
sufficient.  2  The  jurisdictional  fact  need  only  to  be  set  forth 
with  substantial  accuracy,  without  negativing  every  possible 
conclusion  to  the  contrary.^  Thus,  where  the  law  authorized 
an  attachment,  when  the  debtor  "is  about  to  convey,  assign, 
remove,  or  dispose  of  any  of  his  property  or  effects,  so  as  to  de- 
fraud, hinder,  or  delay  his  creditors ; "  an  affidavit  alleging  that 
the  defendant  was  "  about  to  convey  his  property  so  as  to  hinder 
or  delay  his  creditors,"  was  held  equivalent  to  alleging  fraud, 
and  that  therefore  it  was  not  necessary  to  use  the  word  "de- 
fraud." *  Where  the  cause  for  which  an  attachment  might  issue 
was,  that  "  he  resides  out  of  this  State, "  an  affidavit  that  the  de- 
fendant "is  a  non-resident,"  was  considered  sufficient*  Where 
the  statute  authorized  an  attachment  upon  an  affidavit  that  the 
defendant  is  a  "non-resident,"  an  affidavit  that  he  "is  not  now 
an  inhabitant  of  this  State  "  was  sustained.^  Where  the  lan- 
guage of  the  statute  was,  "  that  the  debtor  so  absconds  that  the 
ordinary  process  of  law  cannot  be  served  on  him, "  an  affidavit 
that  the  debtor  "  hath  absconded  so  that  the  ordinary  process  of 
law  cannot  be  served  on  him,"  was  considered  to  comply  sub- 
stantially with  the  law.^  An  affidavit  that  the  defendant  "is 
about  removing,"  was  decided  to  be  in  conformity  to  the  statute 
which  provided  for  an  attachment  where  the  debtor  "  is  remov-, 
ing. "  ®  Where  the  statute  gave  an  attachment  when  the  debtor 
"  is  removing  or  about  to  remove  himself  or  his  property  beyond 
the  limits  of  the  State ; "  and  suit  was  brought  against  the  owner 
and  master  of  a  steamboat,  alleging  that  he  was  "  about  to  re- 
move the  said  steamboat  beyond  the  limits  of  this  State ; "  it  was 
considered  that,  however  defective  the  allegation  might  be,  in 
stating  the  defendant  to  be  about  to  remove  only  a  single  piece 
of  property,  yet  that  it  was  equivalent  to  stating  that  he  was 

1  Moody  0.  Levy,  58  Texas,  682.  •  Wiltse  v.  Steams,  18  Iowa,  282. 

s  Van  Kirk  v.  Wilds,  11  fiarbour,  520.         7  WaUis  v.  Wallace,  6  Howard  (Mi.), 

«  Franklin  v.  Claflin,  49  Maryland,  24.  254. 

*  Curtis  V,  Settle,  7  Missouri,  452.  *  Lee  v,  Peters,  1  Smedes  &  Marshall, 

»  Graham  v  Ruff,  8  Alabama,  171.  508. 
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about  to  remove  kifn8e{f^  since,  as  he  was  master  of  the  boat,  if 
he  removed  the  boat,  his  relation  to  her  necessarily  involved  his 
own  removaL^  Where  the  statute  required  the  affidavit  to  state 
''that  the  defendant  is  about  to  remove  himself  and  his  effects  so 
that  the  claim  of  the  plaintiff  will  be  defeated,"  a  statement 
^that  the  defendant  will  remove  himself  and  his  effects  beyond 
the  limits  of  the  State,  before  the  plaintiff's  claim  could  be  col- 
lected by  the  ordinary  course  of  law,  and  that  he  is  transferring 
and  conveying  away  his  property,  so  that  the  claim  of  the  plain- 
tiff will  be  defeated,  or  cannot  be  made  by  the  regular  course  of 
law,"  was  held  to  be  a  substantial  compliance  with  the  law.^ 
Where  an  affidavit  stated  that  '^A.,  B.,  and  C,  merchants  and 
partners,  trading  and  using  the  name  and  style  of  A.  &  Co.,  are 
justly  indebted  to  the  plaintiff  in  the  sum  of  $5,460,  and  that 
the  said  A.  &  Go.  reside  out  of  this  State ; "  and  a  motion  was 
made  to  dismiss  the  attachment,  because  the  affidavit  did  not 
state  that  the  individuals  constituting  the  firm  of  A,  &  Go.  re- 
sided out  of  the  State ;  the  affidavit  was  held  sufficiently  certain, 
because  when  a  pai'tnership  is  spoken  of  by  its  partnership 
name,  and  said  to  reside  or  not  to  reside  in  a  particular  place, 
the  meaning  is  presumed  to  be,  that  the  members  composing  the 
partnership  reside  or  do  not  reside  in  that  place.  ^  Where  the 
statute  required  an  oath  that  '^  the  defendant  is  about  to  remove 
from  the  State,  so  that  the  ordinary  process  of  law  cannot  be 
served  on  him,"  an  affidavit  that  he  is  '^ about  to  abscond  himself 
and  his  property  out  of  the  State,  so  that  the  process  of  law  can- 
not be  served  on  him,"  was  considered  as  equivalent  to  the  as- 
sertion that  he  is  about  to  remove  himself  and  property  out  of 
the  State  privately,  and  as  substantially  within  the  requirement 
of  ttie  statute.^  Where  the  statute  required  the  affidavit  to  state 
^the  amount  of  the  sum  due^^^  and  the  plaintiff  swore  that  the 
defendant  was  '^  really  indebted  "  to  him  in  a  certain  sum,  it  was 
held,  that  the  expression  conveyed  the  idea  of  a  debt  actually 
due  and  payable,  and  was  sufficient^    Where,  in  enumerating 

1  Ran3rai] V.Morgan, 7 Hamphreys, 210.  as  may  be,  over  and  abore  all  legal  off- 

'  Dandridge  o.  Stevens,  12  Smedes  &  sets,  and   that  the    same  is   due   upon 

Manhall,  723.  contract,  express  or  implied,  or  upon  judg- 

'  Chambers  v,  Sloan,  19  Oeoigia,  84.  ment ; "  the  Supreme  Court  of  Michigan 

*  Ware  v.  Todd,  1  Alabama,  199.  held,  that  the  words  is  due  refer  not  only 

*  Parmele  v.  Johnston,  15  Loaisiana,  to  the  existence  of  the  indebtedneis,  but 
429.  Where  the  law  required  the  affi-  to  its  being  due  and  payable  at  the  time 
dsTit  to  state  **  that  the  defendant  is  the  affidavit  is  made.  Cross  v.  McMaken, 
indebted  to  the  plaintiff,  and  specifying  17  Michigan,  511  ;  Mathews  t;.  Dena- 
the  amoant  of  aoch  indebtedness,  as  near  more,  48  Ibid.  461. 
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the  cases  in  which  an  attachment  would  lie,  one  was  ^^  when  the 
debtor  is  about  leaving  permanently  the  State,"  and  in  a  subse- 
quent part  of  the  same  statute,  in  relation  to  the  affidavit,  the 
party  was  required  to  swear  that  "  the  debtor  is  on  the  eve  of 
leaving  the  State  forever ;  "  it  was  held,  that  the  latter  require- 
ment was  fulfilled  by  an  affidavit  declaring  that  '^  the  defendant 
was  about  leaving  the  State  permanently. "  ^  Under  a  statute 
giving  attachment  ^^  when  a  debtor  is  concealing  or  about  remov> 
ing  his  effects  so  that  the  claim  of  a  creditor  will  be  defeated," 
an  affidavit  that  a  debtor  ^'  is  about  removing  from  the  State,  or 
is  so  concealing  his  effects  as  to  defeat  the  creditor's  claim," 
was  held  sufficient.^  Under  a  statute  authorizing  an  attachment 
where  the  debtor  "is  about  to  remove  his  goods  out  of  this 
State,"  an  affidavit  stating  that  the  defendant  "had  removed 
part,  and  was  about  to  remove  the  remainder  of  his  goods  and 
effects  from  this  State, "  was  considered  as  complying  with  the 
law.*  Where  an  attachment  might  issue  when  "any  person  hath 
removed,  or  is  removing  himself  out  of  the  county  privately,  or 
so  absconds  or  conceals  himself  that  the  ordinary  process  of  law 
cannot  be  served  on  him,"  an  affidavit  that  the  defendant  "was 
removing  himself  out  of  the  county  privately, "  was  held  suffi- 
cient, without  the  addition  of  the  words  "  so  that  the  ordinary 
process  of  law  cannot  be  served, "  ^  Under  a  statute  using  the 
phrase  "absconding  or  concealing  himself  or  his  property  or 
effects,"  an  affidavit  that  the  defendant  "is  concealing  his  prop- 
erty and  effects,"  was  adjudged  sufficient.^  An  allegation  that 
the  defendant  "is  absconding,"  was  held  to  be  sufficient  under 
an  act  using  the  words  "he  absconds;"  and  an  allegation  "that 
they  are  removing  their  property  to  be  removed  beyond  the  limits 
of  the  State,"  was  considered  substantially  equivalent  to  an  alle- 
gation that  they  are  causing  their  property  to  be  removed  beyond 
the  limits  of  the  State.®  Where  the  statute  authorized  an  at- 
tachment when  a  debtor  "has  converted  or  is  about  to  convert 
his  property  into  money  or  evidences  of  debt  with  intent  to 
place  it  beyond  the  reach  of  his  creditors,"  an  affidavit  that  "tlie 
defendant  had  already  disposed  of  and  assigned  the  notes  at- 
tached, by  pledging  them  for  advances,  and  that  she  will  further 
assign  said  notes  and  convert  them  into  money  with  the  intent  to 

^  Sawyer  v.  Arnold,  1  Lomsiana  An-        *  Bank  of  Alabama  o.  Berry,  2  Ham- 

nual,  815.  phreys,  448. 

*  Commercial    Bank    9.    Ullman,    10         *  Boyd  v.  Buckingham,  10  Humphreys, 
Smedes  &  Marshall,  411.  434. 

*  Maudel  u.  Pee^  18  Arkansas,  286.  *  Kennon  v.  Evans,  86  GeoTgia,  89. 
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place  them  beyond  the  reach  of  the  petitioner,  who  is  creditor," 
waa  considered  a  substantial  compliance  with  the  law.  ^  Under 
a  statute  authorizing  an  attachment  ^^  when  the  debtor  is  about 
fraudulently  to  dispose  of  his  property,"  an  affidavit  which  sub- 
stituted "  effects  "  ^  or  "  goods  "  ^  for  "  property  "  was  deemed 
sufficient 

§  107  a.  If  the  literal  following  of  the  words  of  the  statute 
would  make  an  affidavit  upon  which  perjury  could  not  be  as- 
signed, the  affidavit  is  bad.  Thus,  where  the  law  authorized  the 
issue  of  an  attachment  upon  affidavit  that  the  defendant  '^  has  as- 
signed, disposed  of,  or  concealed,  or  is  about  to  assign,  dispose 
of,  or  conceal  any  of  his  property  with  intent  to  defraud  his 
creditors, "  and  the  affidavit  was  in  the  precise  words  of  the  law, 
it  was  considered  bad.^  So  where  the  affidavit  alleged  that  the 
defendant  "has  disposed  of  his  property,  or  any  part  thereof."  * 

§  108.  Numerous  cases  of  insufficient  affidavits  are  reported. 
It  is  not  without  advantage  to  present  them  here.  In  doing  so, 
as  will  be  seen,  no  attempt  is  made  at  systematic  arrangement, 
but  they  are  given  in  the  order  they  were  met  with.  Under  a 
statute  authorizing  attachment,  where  "the  debtor  is  removing 
out  of  the  county  privately,"  an  affidavit  that  he  "intends  to  re- 
move" is  not  sufficient.®  So,  where  an  attachment  was  author- 
ized when  the  debtor  "absconds,"  and  the  affidavit  was  that  he 
"has  absconded."^  So,  where  the  ground  of  attachment  was 
"that  any  person  hath  removed,  or  is  removing  himself  out  of 
the  county  privately ; "  and  the  affidavit  said  that  the  defendant 
"is  about  to  remove  himself  out  of  the  county,  so  that  the  ordi- 
nary process  of  law  cannot  be  served  upon  him. "  ®  So,  where 
the  statute  gave  an  attachment  when  "  the  debtor  is  not  resident 
in  the  State,"  and  the  affiadvit  was  that  the  defendant  "is  not  at 
this  time  within  the  State."  •  So,  an  affidavit  "that  the  defend- 
ant has  left  the  State  never  to  return,"  does  not  comply  with  a 
statute  requiring  an  averment  that  he  is  "  about  to  remove  his 
property  out  of  the  State.  "^^    A  statute  authorized  an  attach- 

1  Fiere  v.  Ferret,  25  Louisiana  Annual,  >  Mantz  v.  Hendley,  2  Hening  &  Mun- 

500.  ford,  808. 

3  Free  v.  Hukill,  44  Alabama,  197-  ^  Levy  v.  Millman,  7  Georgia,  167 ; 

*  Hafley  v.  Patterson,  47  Alabama,  271.  Brown  v,  McCluskey,  26  Ibid.  577. 

*  Miller  «.  Mnnson,  84  Wisconsin,  579.  ^  Wallis  v.  Murphy,  2  Stewart,  16. 
See  Moody  v.  Levy,  58  Texas,  582.  >  Croxall  v.  Hutchings,  7  Halsted,  84. 

*  Goodyear  Rubber  Co.  v.  Knapp,  61  ^^  Millaudon  v.  Foucher,  8  Louisiana, 
WisooDsin,  lOS.  582. 
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ment  upon  an  affidavit  that  ^  the  debtor  is  either  on  the  eve  of 
leaving  the  State  permanently,  that  he  has  left  it  never  again  to 
return,  that  he  resides  out  of  the  State,  or  that  he  conceals  him- 
self in  order  to  avoid  being  cited."  An  affidavit  that  the  de- 
fendant ^'attempted  to  depart  from  the  State  permanently,  and 
that  he  concealed  himself  so  as  to  avoid  being  cited  to  appear 
and  answer  the  demand  of  the  plaintiff,  and  that  he  is  about  to 
remove  his  property  out  of  the  State,"  was  considered  insuffi- 
cient; because,  in  regard  to  the  departure  and  concealment^  it 
referred  indefinitely  to  the  past,  making  no  allusion  either  to  the 
present  or  future,  and  was  too  vague  to  form  the  legal  founda- 
tion of  an  attachment.^  Under  a  statute  authorizing  an  attach- 
ment where  the  defendant  ^'has  departed  from  the  State  with 
intent  to  defraud  his  creditors,  and  to  avoid  the  service  of  a 
summons,"  an  affidavit  that  ^Hhe  defendant  is  absent,  so  that 
the  ordinary  process  of  law  cannot  be  served  on  him,"  was  held 
fatally  defective.^  Under  a  statute  authorizing  an  attachment, 
where  the  debtor  "  hath  removed  himself  out  of  the  county  pri- 
vately, so  that  the  ordinary  process  of  law  cannot  be  served  on 
him, "  an  affidavit  alleging  the  removal,  but  omitting  the  word 
"privately,"  was  held  bad.^  A  affidavit  that  the  defendant  "is 
about  to  abscond,"  was  decided  not  to  comply  with  a  statute 
authorizing  an  attachment  where  the  debtor  "  absconds  or  con- 
ceals himself; "  or  with  one  using  the  terms,  "shall  be  abscond- 
ing or  concealing  himself; "  *  or  with  one  u&ing  the  phrase  "hath 
absconded."^  Where  attachment  was  authorized  when  the 
debtor  "is  removing  out  of  the  county  privately,"  an  affidavit 
that  he  "hath  removed,"  is  bad.®  Under  a  statute  using  the 
words  "  is  privately  removing  out  of  the  county,  or  absconds  and 
conceals  himself,  so  that  the  ordinary  process  of  law  cannot  be 
served  upon  him,"  an  affidavit  that  the  defendant  had  "either 
left  the  county  and  commonwealth,  or  so  absconds  himself  that 
the  ordinary  process  of  law  cannot  be  served  upon  him,"  was 
held  insufficient."^  Where  the  statute  required  the  affidavit  to 
state  that  the  defendant  "  had  not  resided  in  the  State  for  three 
months  immediately  preceding  the  time  of  making  application 
for  the  attachment,"  and  the  affidavit  was  that  he  "had  not 
resided  there  for  three  months  immediately  preceding  the  date  of 

^  Kew  Orleans  v  Garland,  11  Louisiana  *  Bennett  v.  Avant,  2  Sneed,  152. 

Annual,  488.  '  Lewis    v.   Butler,    Kentucky   Ded- 

>  Love  V.  Young,  69  North  Carolina,  sions  (Sneed)  290. 

65.  ^  Hopkins  v,  SutUes,  Hardin,  95,  note. 

*  McCulloch  V,  Foster,  4  Terger,  :I62.  ^  Davis  o.  Edwards,  Hardin*  842. 
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the  affidavit,  ^  and  the  affidavit  was  dated  two  days  before  the 
attadiment  was  applied  for,  it  was  held  insufficient^  In  a  pro- 
ceeding against  several  defendants  as  non-residents,  an  affidavit 
stating  that  ^Hhej  are  not  all  residents  "  of  the  State  in  which 
the  writ  is  sought,  is  indefinite  and  insufficient,  as  clearly  im- 
plying that  some  of  them  do  reside  there.  ^  Where  the  statutory 
ground  of  attachment  was,  that  the  defendant  ^'  is  not  a  resident 
of  or  residing  within  this  State,"  an  affidavit  that  he  ^Ms  not  a 
resident  of  this  State,  so  that  the  process  of  this  court  cannot  be 
served  upon  him,"  was  held  insufficient.^  Under  the  same 
statute,  an  affidavit  that  the  defendant  ^^  is  not  a  resident  of  this 
State,"  was  held  bad.^  Where  the  statute  authorized  an  attach- 
ment where  ^'a  debtor  is  on  the  eve  of  leaving  the  State  for- 
ever," an  affidavit  that  the  affiant  ^Werily  believes  and  has  just 
grounds  to  apprehend  that  the  defendant  may  depart  from  the 
State  permanently,"  is  insufficient^  Under  a  statute  requiring 
an  affidavit  that  the  defendant  ^Ms  removing  out  of  the  district 
privately,  or  absconds  or  conceals  himself,  so  that  the  ordinary 
process  of  law  cannot  be  served  upon  him, "  an  affidavit  that  he 
^  is  removing  or  is  about  to  remove  out  of  said  district,  so  that 
the  ordinary  process  of  law  cannot  be  served  upon  him,"  was 
held  bad.^  Under  a  statute  giving  an  attachment  when  the 
debtor  ^is  about  fraudulently jko  dispose  of  his  property,"  an  al- 
legation that  the  plaintiff  ^^has  reasons  to  believe,  and  does 
believe,  that  the  defendant  will  convey  and  dispose  of  his  gro- 
ceries and  his  articles  in  his  said  grocery,  in  order  to  defraud 
his  creditors,"  was  considered  insufficient^  And  so,  under  the 
same  statute,  where  the  allegation  was  ^^  that  the  defendants,  in 
conveying  their  property,  will  endeavor  to  defeat  the  collection 
of  complainant's  debt ;  that  they  have  avoided,  and,  as  complain- 
ant believes,  they  intend,  by  future  and  fraudulent  conveyances 
tnd  transfers,  to  evade  and  avoid  payment  of  his  said  debt"  ^ 

§  108  a.  In  probably  every  State  where  an  affidavit  setting 
forth  grounds  of  attachment  is  required,  the  writ  is  authorized 
where  a  debtor  is  ^^ about"  to  do  some  particular  act  The 
meaning  attributable  to  ^^ about,"  in  that  connection,  was  dis- 
cussed by  the  Supreme  Court  of  Mississippi,  which  said :  ^^  What 

^  Drew  p.  Deqnindie,  2  Douglas,  08.  *  Allen   v.   Fleming,  14    BichaidBon, 

*  Powen  V.  Hunt,  8  BUckford,  229.        196. 

'  Lane  r.  FeUows,  1  MiBSonri,  251.  ^  Jackson  o.  Barke,  4  HeiskelL  610. 

*  Alexander  o.  Haden,  S  Miasonri,  187.         *  McHaney  p.  Gawthorn,  4  Heiskell, 

*  Beding  v.  Ridge,  14  La.  Ann.  86.         i(08. 
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is  the  meaning  of  the  terms  '  about  to  remove  ?  '  *  About, '  — 
does  that  imply  the  next  hour,  or  day,  or  week,  or  month? 
Does  the  statute  convey  the  idea  that  necessarily  the  act  must  be 
done  within  any  definite  space  of  time  ?  The  implication  is 
quite  strong  that  the  '  removal '  will  shortly  occur,  but  no  more 
definiteness  and  precision  is  set  forth  than  the  word  ^  about' 
imports.  Among  the  definitions  or  senses  in  which  the  word  is 
used,  given  by  lexicographers,  are  *  near  to, '  '  in  performance  of 
some  act, '  *  concerned  in, '  *  engaged  in. '  It  is  an  ordinary  word 
of  no  artificial  or  technical  signification,  and  should  receive  the 
rendering  which  is  given  to  it  in  common  parlance.  If  the 
debtor  is  engaged  in  the  act^  or  is  near  to  the  performance  of 
the  act  of  removal,  if  he  entertains  the  purpose  and  is  making 
preparations  to  carry  it  out,  then  the  creditor  is  entitled  to  the 
writ.  It  would  be  hurtful  in  practice  to  attempt  to  declare  pre- 
cisely what  is  implied  in  the  terms  '  about  to  remove. '  For  ex- 
perience would  show  that  many  meritorious  cases  would  fall 
within  the  intendment  of  the  remedy,  which  might  be  excluded 
by  a  rule  laid  down  in  advance.  We  think  it  wiser  and  safer  in 
the  administration  of  practical  justice,  to  leave  each  case,  as  it 
arises,  to  be  governed  by  its  own  special  facts. "  Influenced  by 
these  views  the  court  held  it  error  to  refuse  an  instruction,  "  that 
the  jury  may  infer  the  purpose  to  remove,  at  the  date  of  the  at- 
tachment^ from  the  previous  expressions  of  such  design,  and  the 
acts  of  the  debtor ;  and  it  is  not  necessary  that  the  defendant 
purposed  immediate  removal,  if  the  evidence  showed  that  the 
design  existed,  and  his  actions  purposed  to  carry  that  design 
into  execution,  at  some  short  time  thereafter,  and  as  soon  as  he 
had  prepared  his  affairs  for  removal,  and  without  paying  his 
debts. "  ^  The  views  thus  expressed  were  substantially  adopted 
in  Missouri.^ 

This  subject  was  viewed  differently  by  the  Supreme  Court  of 
Tennessee,  under  a  statute  authorizing  an  attacliment  when  the 
debtor  is  "  about  fraudulently  to  dispose  of  his  property ; "  and 
the  allegation  was  that  the  plaintiff  ^^has  reasons  to  believe,  and 
does  believe,  that  the  defendant  will  convey  and  dispose  of  his 
groceries  and  his  articles  in  his  said  grocery,  in  order  to  defraud 
his  creditors."  This  allegation  was  considered  not  to  comply 
with  the  law,  and  the  court  thus  expressed  itself :  "  These  words 
^  about  fraudulently  to  dispose  of  his  property, '  import  an  exi- 
gency by  which  the  creditor's  debt  is  in  peril  of  immediate  loss 

^  Myers  r.  Farrell,  47  MiasiBsippi,  281.         *  Elliott  o.  Keith,  82  Miasouii  Appeal, 

579. 
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unless  this  extraordinary  remedy  is  allowed  to  him.  Not  an  act 
which  may  peradyenture  be  done  at  some  future  time,  but  a  fraud- 
alent  act  on  the  very  eve  of  consummation.  The  mere  opinion 
of  the  complainant  that  the  defendant  will  do  a  fraudulent  act 
does  not  import  that  he  is  about  to  do  it,  or  that  the  act  is  about 
to  be  done,  but  that  it  will  be  done  at  some  future  and  indefinite 
day.  The  law  requires  the  allegation  of  an  act,  not  an  intent,  — 
an  act  which,  though  not  yet  consummated,  is  presently  to  be 
done.  •  .  .  The  word  ^  about,'  in  the  sense  of  the  attachment 
laws,  must  be  taken  in  its  common  acceptation  as  defined  by 
lexicc^raphers,  ^  near  to  in  action,  or  near  to  in  the  performance 
of  some  act. '  We  hold  that  to  authorize  an  attachment  on  the 
ground  that  the  defendant  is  about  fraudulently  to  dispose  of  his 
property,  the  charge  in  the  affidavit,  if  not  in  the  words  of  the 
statute,  must  import  that  the  defendant  is  on  the  eve  of  such 
fraudulent  disposition  of  his  property;  and  we  are  of  opinion 
that  the  charge  that  the  defendant  will  dispose  of  his  property  in 
order  to  defraud  his  creditors,  is  not  sufficient  to  authorize  the 
issuance  of  an  attachment. "  ^ 

§  109.  The  fact  that  two  affidavits  of  the  same  import  appear 
in  the  record,  will  not  invalidate  the  attachment.  The  second 
will  be  disregarded.^  But  where  each  of  two  attorneys  made  an 
affidavit,  one  as  to  the  debt  sued  on,  the  other  as  to  the  statutory 
ground  for  suing  out  the  attachment,  and  the  two  combined 
made  out  a  clear  case  for  the  writ,  neither  was  disregarded ;  but 
the  court,  sustaining  both,  decided  it  to  be  unnecessary  that 
every  fact  should  be  sworn  to  by  the  same  person  and  appear  in 
the  same  affidavit^ 

§  110.  An  affidavit  cannot  be  made  by  a  partnership  firm  in 
its  partnership  name.  Thus,  in  an  action  by  the  firm  of  H.  & 
H.,  a  paper  signed  and  purporting  to  have  been  sworn  to  by  H. 
&  H.,  was  held  to  be  no  affidavit;  it  not  being  the  oath  of  either 
member  of  the  firm,  and  the  firm,  as  such,  being  incapable  of 
taking  a  corporal  oath.^ 

§  111.  The  affidavit  should  be  made  as  near  as  practicable  at 
the  time  of  the  institution  of  the  suit ;  but  it  is  believed  to  be  a 
general  practice  to  allow  attachments  to  issue  on  affidavits  made 

1  Jiclnon  V.  Barke,  4  Heiskell,  610.  *  Lewis  v.  Stewart,  62  Texas,  852. 

*  Wharton  r.  Conger,  9  Smedes  &  *  Norman  v.  Horn,  86  Missouri  Ap- 
Manball,  510.  peal,  419. 
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some  time  before  the  issue  of  the  writ  In  South  Carolina, 
where  the  law  required  the  affidavit  to  be  made  at  the  time  of 
filing  the  declaration,  it  was  decided,  that  so  constant  and  uni- 
form had  been  the  practice  to  the  contrary,  that  it  ought  not  to 
be  contested  or  varied.  "It  will  be  seen  at  once,"  said  tiie 
court,  "  that  unless  a  party  is  present  to  make  the  affidavit  at  the 
filing  of  the  declaration,  a  foreigner,  or  even  one  of  our  own 
countrymen,  who  should  accidentally  be  absent  from  the  State, 
might  be  deprived  of  the  advantage  accruing  under  the  attach- 
ment act "  ^  And  in  Missouri  it  was  held,  that  the  lapse  of 
nine  or  ten  days  between  the  date  of  the  affidavit  and  the  issue  of 
the  writ  would  not  sustain  a  motion  to  quash.  The  affidavit  al- 
leged the  non-residence  of  the  defendant,  and  it  was  urged  that 
the  fact,  though  true  when  sworn  to,  may  have  ceased  to  be  so 
when  the  writ  was  obtained;  but  the  court  said,  that  if  such 
were  the  case,  it  should  be  taken  advantage  of  by  plea  in  abate- 
ment, which  would  put  in  issue  the  truth  of  the  affidavit  at  the 
time  the  writ  issued.^  And  in  Kansas,  where  the  ground  of  at- 
tachment was  that  the  defendants  had  fraudulently  contracted 
the  debt  sued  on,  a  delay  of  eighteen  days  in  issuing  the  attach- 
ment after  that  on  which  the  affidavit  was  made,  was  held  ad- 
missible, since  the  ground  was  one  which  having  once  occurred 
was  not  a  matter  subject  to  change,  and  therefore  must  have 
been  as  true  when  the  writ  issued  as  when  the  affidavit  was 
made.* 

In  Illinois  it  was  held,  that  the  affidavit  need  not  be  filed  at 
the  time  it  was  made,  but  may  be  within  a  reasonable  time 
thereafter,  and  what  is  a  reasonable  time  must  depend  on  the 
circumstances  of  each  case.  Said  the  court :  "  Where  the  person 
making  the  affidavit  resides  in  the  county  in  which  the  suit  is 
brought,  less  time  would  be  reasonable  than  where  he  resided  in 
a  different  county ;  and  in  the  latter  case  less  than  where  he  re- 
sided in  a  different  State.  In  such  case  a  reasonable  time 
should  be  allowed  within  which  to  transmit  the  affidavit  to  the 
pl^e  where  it  is  to  be  used. "  In  this  case  the  plaintiff  resided 
in  the  county  in  which  the  suit  was  brought,  and  allowed  eleven 
days  to  elapse  after  making  the  affidavit  before  he  filed  it ;  and 
the  court  held  the  time  unreasonable.^    K  in  any  case  there  be 

1  Creagh  v.  Delane,  1  Nott  &  McCord,  Texas,  879  ;  Wright  v,  Ragland*  18  Ibid. 

189  ;  Wright  v.  Ragland,  18  Texas,  289.  289  ;  l^wis  v.  Stewart,  62  Ibid.  852. 

<  Graham  v.  Bradbary,  7  Missouri,  281.  *  Adams  v.  Lock  wood,  80  Kansas,  873. 

See  O'Neil  v.  N.  7.  &  S.  P.  Mining  Co.,         «  Foster  v.  Illinski,  8  Bndwell,  846. 
I  Nevada,  141 ;  CampbeU  v.  Wilson,  6 
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socli  delay  aa  fairly  to  induce  the  presumption  that  the  process 
of  the  court  is  abused,  or  used  oppressively,  or  that  the  ground 
of  attachment  may  not  exist  when  the  writ  is  sued  out^  the 
whole  proceeding  may,  on  motion,  be  set  aside.  Unless,  how- 
ever, there  are  these  strong  features  to  warrant  this  peremptory 
disposition  of  the  writ,  the  resort  should  be  to  a  plea  in  abate- 
ment.^ In  Michigan,  however,  under  an  act  requiring  the  affida- 
vit to  state  that  the  defendant  ^'  does  not  reside  in  this  Stat^, 
and  has  not  resided  therein  for  three  months  immediately  preced- 
ing the  time  of  making  application  far  9uch  attaehmentj"  it  was 
held,  that  an  affidavit  made  the  day  before  the  attachment  issued 
was  bad ;  ^  and  so  of  an  affidavit  under  an  act  which  used  in  that 
connection  the  words  '^  immediately  preceding  the  time  of  mak' 
ing  $ueh  affidavit "  '  Under  each  act  it  was  decided  that  the 
affidavit  must  be  made  on  the  day  that  the  attachment  issues. 

§  112.  The  mode  of  defeating  an  attachment  on  account  of 
defects  in,  or  the  omission  to  make,  an  affidavit,  varies  in  differ- 
ent States.  The  most  usual  mode  is  by  motion  to  quash  or  dis- 
Bolve  the  attachment  This  motion  is  in  the  nature  of  a  plea  in 
abatement,  and,  if  successful,  its  effect  is  the  same^^  In  Alabama 
and  North  Carolina,  however,  the  only  way  to  reach  such  defects 
is  by  that  plea.^  Whichever  mode  is  adopted,  it  should  be  re- 
sorted to  in  limine  ;  for  after  appearance  by  the  defendant  and 
plea  to  the  action,  it  is  too  late  to  take  advantage  of  defects  in 
tiie  preliminary  proceedings;  they  will  be  considered  as  waived, 
unless  peculiar  statutory  provisions  direct  otherwise.^  And  if 
the  defendant  give  a  bail  bond  for  the  payment  of  whatever  judg- 


4 


1  Mcdtnahan  v.  Brack,  46  Mlasissippi, 
346 ;  OuDpbell  v.  Wilson,  6  Texas,  879  ; 
Wright  V.  RagUnd,  18  Ibid.  289. 

'  Drew  0.  Deqnindre,  2  Doaglas,  98. 

*  WUaon  V,  Arnold,  5  Michigan,  98 ; 
snden  v.  Hill,  6  Ibid.  242. 
Watson  V.  McAllister,  7  Martin,  868. 
Lowiy  0.  Stowe,  7  Porter,  488  ;  Jones 

«.  Pope,  6  AUbama,  154 ;  Burt  v.  Parish, 
9  Ibid.  211 :  Kirkmaa  v.  Patton,  19  Ibid. 
92 ;  Gannon  v.  Barringer,  2  DeFcreiiz  4b 
Battle,  502. 

*  Gannon  v.  Barringer,  2  Deverenx  k 
BatUe,  502 ;  Stoney  v.  McNeill,  Harper, 
156;  Watson  v.  McAllister,  7  Martin, 
368 ;  Endftfs  v.  Steamer  Henry  Clay,  8 
Bobinaon  (La.),  80  ;  Symons  v.  Northern, 
4  Jones,  241 ;  Bart  v.  Parish^  9  Alabama, 


211 ;  Bishop  v.  Fennerty,  46  Mississippi, 
570  ;  Woodruff  v,  Sanders,  18  Wisconsin, 
161 ;  BUuskwood  v.  Jones,  27  Ibid.  498 ; 
Fairfield  v.  Madison  Man.  Co.,  88  Ibid. 
846  ;  McDonald  v.  Fist,  60  Missouri,  172 ; 
Landfair  s.  Lowman,  50  Arkansas,  446 ; 
Manhard  v,  Schott,  87  Michigan,  284 : 
Austin  r.  Burroughs,  62  Ibid.  181.  But 
in  Kentucky  the  Court  of  Appeals  held, 
that  a  motion  to  discharge  the  attachment 
was  well  made  during  the  progress  of  the 
trial,  and  after  most  of  the  testimony  had 
been  given  to  the  jury,  and  remarked, 
"  We  do  not  see  how  a  motion  of  this  sort 
could  well  come  too  late,  as  the  court, 
even  upon  final  decision,  should  vacate  the 
attachment  if  it  were  improperly  issued." 
Taylor  v.  Smith,  17  B.  Monroe,  586. 
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ment  the  plaintifiF  may  recover,  he  cannot  thereafter  plead  in 
abatement  the  insufficiency  or  illegality  of  the  affidavit^  But  a 
defendant's  appearance,  by  attorney,  to  move  for  the  dismissal 
of  an  attachment,  and  to  except  to  the  jurisdiction  of  the  court, 
is  not  such  an  appearance  as  may  be  construed  into  a  submission 
to  the  jurisdiction.^  If,  however,  with  the  appearance  for  the 
purpose  of  making  that  motion,  the  defendant  combine  a  motion 
to  review  and  set  aside  the  judgment  because  it  was  rendered 
upon  insufficient  evidence,  that  goes  to  the  merits  of  the  action, 
and  is  a  full  submission  to  the  jurisdiction,  and  a  waiver  of  all 
objections  to  the  process.^  And  so  if  the  defendant  appear,  and 
have  the  case  put  at  the  foot  of  the  docket^  And  if  a  defendant 
appear,  and  deny  the  allegations  of  a  defective  affidavit,  and 
treat  it  as  if  it  were  legal  in  its  terms,  and  go  into  a  trial  of 
the  issue  so  made,  and  thereby  get  all  the  benefit  that  he  could 
have  had  if  the  affidavit  had  been  in  strict  conformity  to  law, 
and  the  result  of  the  trial  be  adverse  to  him,  he  cannot  obtain  a 
reversal  of  the  judgment  because  of  the  defect  in  the  affidavit* 

In  reference  to  the  matter  of  the  defendant's  appearance  to  an 
attachment  suit,  this  case  occurred  in  Illinois.  Suit  by  attach- 
ment was  brought  against  a  foreign  steamship  company,  as  a 
corporation,  and  service  was  had  on  the  company's  agent,  and 
garnishees  were  summoned.  The  company  appeared  by  counsel, 
and  pleaded  nvl  tiel  corporation.  Thereafter  the  plaintiff  had 
leave  to  amend,  and  did  amend  his  declaration,  by  inserting  the 
names  of  certain  individuals,  as  partners  doing  business  under 
the  name  by  which  the  corporation  was  sued ;  and  against  them 
he  took  an  Mas  summons  and  writ  of  attachment.  No  service 
of  the  summons  was  had,  but  under  the  attachment  the  original 
garnishees  were  summoned  again.  No  new  affidavit  was  filed, 
showing  the  indebtedness  and  non-residence  of  the  substituted 
defendants,  nor  did  they  appear  after  the  amendment,  and  judg- 
ment in  personam  was  taken  against  them,  on  which  they  sued 
out  a  writ  of  error.     In  the  appellate  court  it  was  contended 


1  Pod  §  318 ;  HUl  v.  HaTding,  98  Illi- 
nois, 77.  See  Barry  v.  Foyles,  1  Peters, 
311 ;  Huff  V,  Hutchinson,  14  Howard 
Sup.  Ct.  686  ;  Payne  v,  Snell,  8  Missouri, 
409  ;  Dierolf  V.  Winterfield,  24  Wisconsin, 
148. 

*  Bonner  v.  Brown,  10  Louisiana  An- 
nual, 884  ;  Johnson  «.  Buell,  26  Illinois, 
66 ;  Blackwood  v.  Jones,  27  Wisconsin, 
498 ;  Crary  v.  Barber,  1  Colorado,  172  ; 
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Graham  v  Spencer,  14  Federal  Reporter, 
608 ;  Harkness  v.  Hyde,  98  U.  S.  476 ; 
Wynn  v.  Wyatt,  11  Leigh,  584  ;  Petty  r. 
The  Fripk  Co.,  86  Yii^nia,  601.  Sed 
eonira,  Whiting  v.  Badd,  6  Missouri,  443 ; 
Evans  v.  King,  7  Ibid.  411. 

*  Anderson  v.  Gobom,  27  WiBOonsin, 
668. 

*  Orear  v  Clough,  62  Missouri,  65. 

*  Ryon  V,  Bean,  2  Metcalfe  (Ky.),  187. 
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that  the  appearance  of  the  defendants  to  the  action  in  its  origi- 
nal shape  conferred  jurisdiction,  and  authorized  a  personal  judg- 
ment f^inst  them ;  but  this  position  was  overruled ;  the  court 
holding  that  the  appearance  to  the  action,  as  against  the  corpo- 
ration, could  not  be  considered  an  appearance  after  the  amend- 
ment; and  the  judgment  was  reversed.^ 

§  lis.  As  we  have  seen,  a  defective  affidavit  cannot  be 
amended  unless  the  law  expressly  authorize  it;^  but  where  it 
does  authorize  it,  such  an  affidavit  is  not  void,  but  only  voidable 
by  a  direct  proceeding  to  have  it  set  aside  or  quashed.  If  it 
contain  the  names  of  the  parties,  and  specifies  the  amount  of  the 
indebtedness,  and  avers  a  statutory  ground  for  issuing  the  writ, 
however  defectively  any  of  those  points  may  be  stated,  it  may  be 
amended.  But  if  it  in  no  way  refers  to  the  parties,  or  fails  to 
fix  any  amount  of  indebtedness,  or  to  state  any  statutory  ground 
for  suing  out  the  writ,  it  is  not  amendable,  but  void.^ 

In  some  States  the  quashing  or  setting  aside  of  an  attachment 
for  defect  in  the  affidavit  is  prohibited,  if  a  sufficient  affidavit  be 
filed.  In  such  case  it  is  error  to  quash  the  proceedings,  unless 
an  opportunity  be  given  the  plaintiff  to  amend,  and  he  fail  to  do 
BO.*  The  proper  order  to  be  made  by  the  court  is,  that  the  pro- 
ceedings be  quashed,  unless  the  plaintiff,  within  a  designated 
time,  file  a  sufficient  affidavit  A  judgment  dissolving  the  at- 
tachment and  giving  leave  to  amend,  is  inconsistent,  and  may 
be  reversed.* 

If  the  statute  provide  only  for  the  amendment  of  defects  of 
farm  in  the  affidavit,  the  omission  therefrom  of  a  material  aver- 
ment cannot  be  supplied  by  amendment^  Under  no  power  to 
amend  can  the  entire  omission  of  an  affidavit  be  so  supplied ;  for 
an  amendment  presupposes  the  existence  of  an  affidavit,  in  a 
defective  form.^ 

If  when  the  attachment  issues  the  affidavit  be  without  date  and 
not  sworn  to,  the  officer  issuing  it  has  no  authority  afterwards  to 
amend  it  by  allowing  the  party  to  sign  and  swear  to  it,  and  in- 

'  Inman  v.  AUport,  65  niinoia,  540.         Bonds,  pogt,  §  147  ;  Palmer  v,  Bosher,  71 
s  AnU,  §  87.  North  Carolina,  291. 

*  Booth  V.  Rees,  26  IllinoiB,  45  ;  Moore         *  Qraves  v.  Cole,  1  G.  Greene,  405. 

V.  ICauck,  79  Ibid.  891 ;  Burnett  v.  Mc-         «  Hall  v,  Brazelton,  40  Alabama,  406  ; 

Gluey,  92  Miaeoari,  280.  46  Ibid.  859. 

*  Bann  v.  Pritchard,  6  Iowa,  56  ;  Watt  ^  Greenvanlt  v.  F.  &  M.  Bank,  2 
p.  Games,  4  Heiskell,  582  ;  Claflin  v.  Donglas,  498.  See  McReynolds  v.  Neal, 
HooYer,   20  Missouri   Appeal,  814.     See  8  Humphreys,  12. 

analogous  cases  in  regard  to  Attachment 
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serting  a  date,  without  issuing  a  new  writ.^  But  where  the 
clerk  dated  his  certificate  to  the  affidavit  ^^June  6,"  when  it 
ought  to  have  been  "July  6,"  the  court,  finding  by  the  evidence 
that  it  was  a  mere  clerical  error,  allowed  him  to  amend  the  cer- 
tificate by  substituting  the  latter  date.' 

If  an  affidavit  be  so  defective  that  the  writ  issued  upon  it  is 
void,  no  amendment  can  give  validity  to  the  writ,  except  as  be- 
tween the  parties  to  the  suit;  it  cannot  cut  off  intermediate 
rights  acquired  by  third  persons  in  the  property  attached.^  This 
doctrine  was,  in  Kentucky,  extended  to  a  case  where  the  writ 
was  not  void,  but  only  irregular,  in  having  been  issued  upon  a 
defective  affidavit* 

In  amended  affidavits  the  allegations  must  relate  to  the  time 
of  suing  out  the  attachment ;  if  they  refer  only  to  the  existence 
of  the  ground  for  attachment  when  ^e  amendment  is  made,  they 
will  not  sustain  the  writ* 

§  118  a.  The  Circuit  Court  of  the  United  States  in  Michigan 
did  not  hold  the  rigid  views  expressed  by  the  courts  of  that  State 
in  regard  to  affidavits,  but  decided  that  where  right  and  justice 
require  it  the  affidavit  may  be  amended,  though  under  the  State 
statute  the  State  court  would  have  no  power  to  allow  such  an 
amendment^ 

1  Watt  V.  Caniee,   4    Heiskell,   5S2.  «  Bell  v.  Hall,  2  Davall,  288. 

See  Pope  v,  Hibemia  Ins.  Co.,  24  Ohio  ^  Croach   v.   Crouch,    9    Iowa,    269 ; 

State,  481 ;  Union  G.  M.  Co.  v.  Baht,  16  Wadsworth    v.  Cheeny,    10    Ibid.   257 ; 

New  York  Supreme  Gt.  208.  Bobinson  v.  Barton,  5  Kansas,  293. 

*  Anderson  v.  Kanawha  Coal  Co.,  12  *  Erstein    v.  Bothschild,  22  Federal 

West  Vii^ia,  526.  Beporter,  61. 

»  Whitney  v.  Brunette,  15  Wia.  61. 
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§  114.  It  is  the  lawful  right  of  every  man,  who  believes  that 
he  has  a  just  demand  against  another,  to  Institute  a  suit  and  en- 
deavor to  obtain  the  proper  redress.  If  his  belief  proves  to  be 
imfounded,  his  groundless  proceedings  may  possibly  cause  a  very 
serious  injury  to  the  defendant ;  the  mere  assertion  of  a  serious 
claim  at  law  being  capable,  in  some  circumstances,  of  afiFecting 
materially  one's  standing  and  credit  But  to  treat  that  as  a 
legal  wrong  which  consists  merely  in  asserting  a  claim  which 
cannot  satisfactorily  be  established,  would  be  plainly  impolitic 
and  unjust  The  failure  to  sustain  it  might  possibly  have  come 
from  the  death  of  a  witness  or  other  loss  of  testimony,  from  false 
evidence,  from  a  mistake  of  law  in  the  judge,  from  misconduct 
in  the  jury,  from  any  cause  rather  than  fault  in  the  plaintiff 
himself.  To  compel  him,  aa  the  penalty  for  instituting  a  suit 
he  cannot  sustain,  to  pay  the  costs  of  a  defence  is  generally  all 
liiat  is  just,  and  is  sufficient  to  make  persons  cautious  about  in- 
stituting suits  which  they  have  reason  to  believe  are  baseless.^ 
These  views  apply  to  the  case  of  an  attachment  regularly  issued 
by  a  court  of  competent  jurisdiction  on  sufficient  legal  grounds. 
On  common-law  principles,  if  an  attachment  so  issued  should 
afterwards  be  dissolved,  either  because  the  action  failed,  or  be- 
cause, in  a  contest  on  the  merits,  the  grounds  upon  which  the 
attachment  was  obtained  were  found  unsustainable,  the  defend- 
ant could  have  no  recourse  against  the  plaintiff  for  damages  for 
the  seizure  of  his  property,  unless  the  law  required  the  plaintiff, 
in  order  to  obtain  attachment,  to  give  a  bond  or  undertaking  for 
the  payment  of  such  damages.  In  the  absence  of  such  a  require- 
ment the  defendant  has  no  remedy  for  such  damages,  unless  the 
conduct  of  the  plaintiff  was  such  as  to  give  ground  for  an  action 
for  malicious  or  vexatious  prosecution.^    But  inasmuch  as  the 

1  Cooley  on  Torts,  180.  York,  106 ;  StniigiB  v.  Knapp,  83  Yer- 

<  Day  V.  Bach,  46  New  York  Superior    mont,  486  ;  Lexington  ft  O.  R.  R.  Co.  v. 
Ct.  46a     See  Palmer  v.  Foley,  71  New    Applegate,  8  Dana,  289. 
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resort  to  the  remedy  by  attachment  is  easily  liable  to  abuse,  and 
would  oftentimes  be  productive  of  serious  injury  to  the  defendant, 
even  when  there  was  no  malice  or  improper  motive  on  the  part  of 
the  plaintiff,  laws  have  been  enacted  in  many  of  the  States  requir- 
ing a  plaintiff,  before  obtaining  an  attachment,  to  execute  a  bond, 
with  security,  for  the  indemnification  of  the  defendant  against 
damage  by  reason  of  the  attachment  The  terms  of  such  instru- 
ments vary,  but  that  is  their  usual  scope.  Sometimes,  in  order 
to  protect  defendants  who  do  not  appear  to  the  action,  a  clause 
is  added  in  the  condition,  that  the  plaintiff  shall  refund  to  the 
defendant  any  money  recovered  by  means  of  the  attachment, 
which  was  not  justly  due  to  him.  This  is  merely  giving,  at  the 
institution  of  the  suit,  what,  by  the  custom  of  London,  the  plain- 
tiff is  required  to  give  at  its  termination,  in  order  to  obtain  exe- 
cution against  the  garnishee. 

§  114  a.  It  might  be  regarded  as  hardly  open  to  question, 
that  each  Legislature  has  a  right  to  require  such  a  bond  or  not, 
at  its  mere  discretion;  but  in  Nebraska  this  was  disputed. 
There,  the  plaintiff  is  required  to  give  this  bond  in  every  case  of 
attachment,  except  against  a  foreign  corporation  or  a  non- 
resident of  the  State.  A  non-resident,  against  whom  an  attach- 
ment had  issued,  moved  to  discharge  it  on  the  ground  that  no 
bond  had  been  given ;  basing  his  motion  on  Sec.  2  of  Article  IV. 
of  the  Constitution  of  the  United  States,  which  provides  that 
^'the  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  States."  This,  it  was 
claimed,  was  ^Mntended  to  prevent  such  invidious  discrimina- 
tions against  non-residents  "  as  that  of  allowing  attachments 
against  them  without  giving  bond,  when  it  was  required  in  cases 
against  residents.     The  court  overiniled  the  motion.^ 

§  114  J.  This  bond  may  be  given  by  a  corporation  plaintiff, 
and  its  authority  to  give  it  will  be  presumed  to  exist  as  an  in- 
cident to  the  ordinary  power  of  suing  and  being  sued,  which 
pertains  generally  to  incorporated  companies.^ 

§  114  c.  A  State  suing  by  attachment  in  its  own  courts  is  not 
subject  to  the  general  law  requiring  a  bond  to  be  given ;  and  if, 
nevertheless,  a  bond,  with  sureties  be  given  in  the  name  of  the 


^  Marah  v.  Steele,  9  Nebraska,  96.  '  Bank  of  Augusta  v.  Conrey,  28 

siBsippi,  667. 
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State,  the  sureties  are  not  liable.^  And  if  the  statute  authorize 
a  county,  city,  or  town  to  sue  without  giving  bond,  and  yet  a 
city  gives  a  bond  with  security,  it  is  given  in  contravention  of 
the  policy  of  the  law,  and  is  void.*  But  where  the  board  of 
supervisors  of  a  county  instituted  a  suit  by  attachment  on  behalf 
of  the  county,  and  gave  a  bond  with  sureties ;  it  was  considered 
binding  on  the  sureties,  though  not  on  the  county.^ 

§  116.    Where  the  statute  requires  a  bond  to  be  given  before 
the  attachment  issues,  a  failure  to  give  it  is  fatal  to  the  suit,  un- 
less the  law  authorize  the  defect  to  be  cured ;  and  the  omission 
may  be  taken  advantage  of  by  the  defendant,  either  upon  a  mo- 
tion to  dismiss,  or  in  abatement,^  but  not  upon  demurrer  to  the 
complaint.^     Great  strictness  has  been  manifested  on  this  point, 
and  without  doubt  very  properly ;  for  if  the  officer  "  could  dis- 
pense with  the  requisites  of  the  law  for  a  part  of  a  day,  why 
might  he  not  for  a  whole  day,  or  many  days,  and  at  last  the 
whole  be  excused  by  the  answer  that  the  defendant  was  still 
secured,  and  might  make  the  plaintifiF  responsible,  who  might  be 
amply   able  to  discharge  the  damages  recovered,   although  no 
bond  was  executed  at  all  ?  "  *    And  the  omission  to  give  the 
bond  is  not  cured  by  the  deposit,  in  lieu  of  it,  of  a  sum  of  money 
with  the  officer  who  issued  the  attachment,  unless  the  statute 
authorize  such  a  substitution.^ 

§  116.  In  Mississippi,  the  statute  declares  that  an  attachment 
issued  without  bond  is  void,  and  shall  be  dismissed;  and  the 
courts  of  that  State  have  carried  out  the  law  rigidly ;  holding 
that  the  attachment  is  absolutely  void ;  ^  that  the  want  of  a  suffi- 
cient bond  cannot  be  cured  by  filing  a  proper  one  after  the  suit  is 
brought;'  that  the  absence  of  a  bond  is  not  remedied  by  the  ap- 


1  Renkert  v.  Elliott,  11  Lea,  285. 

'  Uoi^giui  p.  Menzies,  60  California,  841. 

*  State  V.  Fortinbeiry,  54  Mississippiy 
816. 

*  Bank  of  Alabama  v.  Fitzpatrick,  4 
Haniphreja,  811;  Didier  v.  Galloway,  8 
Arkansas,  503  ;  Kellogg  v.  Miller,  6  Ibid. 
468 ;  Davis  v.  Marshall,  14  Barbonr,  96 , 
Kelly  V.  Archer,  48  Ibid.  68 ;  Benedict  v. 
Bray,  2  California,  251  ;  Lewis  v.  Butler, 
Kentucky  Decisions  (Sneed),  290;  Ste- 
▼euflon  V.  Bobbins,  6  Mibsouri,  18 ;  Van 
Loon  V.  Lyons,  61  New  York,  22  ;  Tiffany 
9.  Lord,  65  Ibid.  810 ;  Bradley  v.  Kroft, 


19  Federal  Reporter,  295 ;  Elliott  v,  Plu- 
kart,  6  Penn.  County  Court,  151. 

^  Alexander  v,  Pardue,  80  Arkansas, 
859. 

*  Hucheson  v.  Ross,  2  A.  K.  Marshall, 
849. 

7  Bate  V.  McDowell,  48  New  York  Su- 
perior Ct  219. 

s  Ford  V.  Hurd,  4  Smedes  &  Marshall, 
688. 

*  Houston  V.  Belcher,  12  Smedes  & 
Marshall,  514.  See  Elliott  v,  Plukart,  6 
Penn.  County  Court,  151. 
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pearance  of  the  defendant  and  his  pleading  to  the  action ;  ^  and 
that  a  judgment  against  a  garnishee  who  has  answered  under  an 
attachment  issued  without  bond  is  void,'  and  no  bar  to  a  subse- 
quent action  against  him  by  the  attachment  defendant  for  the 
same  debt^  In  Kentucky,  where  the  bond  was  required  to  be  in 
double  the  sum  to  be  attached,  and  the  statute  declared  that 
every  attachment  issued  without  such  bond  being  taken  should 
be  illegal  and  void,  the  strict  rule  was  at  one  time  applied,  in 
cases  where  the  bond  was  below  the  required  amount ;  and  the 
attachment  was,  on  writ  of  error  by  the  defendant,  declared 
void.^  But  this  ruling  was  afterwards  changed  in  a  case  where 
no  bond  at  all  was  filed ;  the  court  holding  that  the  word  ^^  void '' 
was  used  in  the  statute  incautiously,  and  was  intended  only  to 
mean  **  voidable. "  ^  The  same  view  is  entertained  in  South 
Carolina.^  In  Ohio,  where  the  statute  provides  that  "the  order 
of  attachment  shall  not  be  issued  by  the  clerk  until  there  has 
been  executed  m  his  office  an  undertaking,"  &c.,  it  was  held, 
in  an  action  where  title  to  real  estate,  obtained  through  an  at« 
tachment  issued  without  such  undertaking  having  been  filed,  was 
brought  in  conflict  with  a  title  obtained  through  a  sale  under 
execution,  that  the  attachment  was  not  void  for  want  of  the 
filing  of  the  imdertaking.^ 

§  116  a.  Whether  the  bond  was  in  fact  given  before  the  writ 
issued  is,  it  seems,  not  conclusively  determined  by  the  dates 
merely  of  the  respective  instruments ;  but  the  fact  may  be  shown, 
that  though  the  writ  bears  date  anterior  to  the  bond,  yet  its  date 
was  a  mistake,  and  that  the  bond  was  filed  before  the  writ 
issued.^ 

§  117.  But  though  an  attachment  sued  out  without  sufficient 
bond  having  been  taken,  should  be  held  to  be,  not  voidable 
merely,  but  absolutely  void  as  to  the  defendant,  yet  it  will,  un- 
less the  defect  appear  an  the  face  of  the  writ,  justify  the  officer 
in  making  a  levy  under  it,  and  protect  him  from  an  action  of 
trespass.®  This  was  so  held  under  a  system  which  did  not  re- 
quire it  to  be  stated  in  the  writ  that  a  bond  had  been  given. 

1  Tyson o  Hamer,  2  Howard  (Mi.),  669.         *  Banta  v.  Reynolds,  S  B.  Monroe^  80. 
>  Ford  V,  Woodward,  2  Smedes  &  Mar-         *  Camberford  o.  HaU,  S  McCord,  345. 
shall,  260.  7  O'Farrell  v.  Stockman,  19  Ohio  Sute, 

*  Ford  V.  Hard,  4  Smedes  &  Marshall,  296. 

68S.  '  Snelling  v>  Bryoe,  41  Geoi^^a,  513. 

*  Martin  v.  Thompson,  3  Bibb,  252 ;  *  Banta  v.  Reynolds,  8  B.  Monroe,  80 ; 
Samuel  v.  Brite,  3  A.  K.  Marshall,  817.        Owens  v.  Starr,  2  LitteU,  230. 
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Had  the  law  so  required,  and  the  writ  had  not  so  stated,  the  rale 
would  probably  have  been  diflferent. 

§  118.  But  though  an  oflScer  executing  the  writ  under  such  cir- 
cumstances is  not  liable  as  a  trespasser,  yet  the  party  who  causes 
the  writ  to  issue  without  giving  bond,  and  the  officer  who  issues  it, 
are  both  so  liable  to  the  defendant^  And  in  Kentucky,  under  a 
statute  which  declared  that  ^Hhe  order  of  attachment  shall  not 
be  issued  by  the  clerk  until  there  has  been  executed,  in  hid  office, 
by  one  or  more  sufficient  sureties  of  the  plaintifiF,  a  bond,"  &c., 
it  was  said  by  the  Court  of  Appeals,  that  the  clerk  is  bound  at 
his  peril  to  know  that  the  surety  tendered  is  sufficient.^ 

§  119.  As  in  the  case  of  the  affidavit,  the  bond  must  appear 
in  the  record  of  the  action ;  ^  but,  unless  required  by  statute,  the 
omission  to  recite  in  the  writ  that  a  bond  was  given,  will  not 
vitiate  the  attachment^ 


§  120.  When  it  is  required  that  a  bond  shall  be  approved  by 
a  clerk  of  court,  and  he  refuses  to  approve  it,  he  acts  in  a  qtiaH 
judicial  capacity,  and  his  judgment  and  decision  cannot  be  con- 
trolled by  mandamus;  but  he  may  be  thereby  compelled  to  con- 
sider and  pronounce  on  the  sufficiency  of  the  bond  in  form, 
penalty,  and  sureties.^  And  when  such  approval  is  required,  it 
is  not  necessary  for  him  to  indorse  his  approval  on  the  bond ; 
that  is  but  evidence  of  the  fact,  which  may  be  otherwise  proved.^ 
If  he  receives  and  files  the  bond,  he  is  estopped  from  afterwards 
denying  that  he  approved  it^  And  as  against  the  defendant,  the 
issue  of  the  writ  is  an  approval  of  the  bond,  as  much  as  if  the 
approval  had  been  written  upon  it.^  Much  more  is  it  so,  if  there 
be  on  the  bond  a  memorandum  of  its  acceptance,  though  not 
signed  by  the  clerk,  and  the  writ  recite  the  filing  of  the  bond.^ 
And  his  approval  is  but  prima  facie  evidence  of  the  sufficiency 
of  the  sureties,  subject  to  be  overthrown.^® 


1  /Vwe,  S  411  a ;  Barkeloo  v.  Randall, 
i  Blackford,  476. 

*  Home  r.  Mitchell,  7  Bash,  181. 

'  Coiisms  V.  Braahear,  1  Blackford,  85. 

*  Hays  V.  Gorby,  8  Iowa,  208 ;  EUs- 
worth  9.  Moore,  5  Ibid.  486. 

*  Mobile  M.  Ins.  Co.  v.  Cleyeland,  76 
Alabama,  821. 

*  Maiidel  «.  Peet,  18  Arkansas,  286  ; 
Griffith  V.  Robinson,  19  Texas,  219  ;  West 
t.  Woolfolk,  21  Florida,  189. 


'  Pearson  v.  Gayle,  11  Alabama,  278  ; 
Dothard  v,  Sheid,  69  Ibid.  185  ;  Hyde  v. 
Adams,  80  Ibid.  111. 

^  Levi  V.  Darling,  28  Indiana,  497. 
Sed  contra,  Elliott  v.  Plukart,  6  Penn. 
County  Court,  151. 

9  Howard  v.  Oppenheimer,  25  Mary- 
land,  850.     See  Anderson  v.  Kanawha 
Coal  Co ,  12  West  Virginia,  526. 
w  Blaney  v.  Findley,  2  Blackford,  888. 
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If  a  person  holding  the  office  of  clerk  of  a  court  institute  a  suit 
by  attachment  in  that  court,  the  approval  of  the  bond  by  his 
deputy  is  of  no  value ;  the  bond  is  a  nullity  in  sustaining  the 
attachment^ 

§  121.  The  bond  must  be  aetitally  executed  and  delivered  be- 
fore the  writ  issues.  It  will  not  answer  for  the  party  to  prepare 
what  may  be  made  into  the  required  instrument*,  and  leave  it 
incomplete.  Therefore,  where  it  appeared  that  the  plaintiff, 
before  the  writ  issued,  filed  with  the  clerk  a  half-sheet  of  paper, 
upon  which  he  and  another  person  had  signed  their  names,  but 
that  the  paper  was  otherwise  blank,  it  was  decided  that,  as  the 
ceremonies  necessary  to  a  bond  consist  of  writififfy  sealinff,  and 
deliver]/,  none  of  which  existed  in  this  case,  there  was  no  bond, 
and  the  writ  was  quashed.^  So  where  the  bond  was  in  every 
respect  in  conformity  to  law,  except  that  it  was  not  sealed.^ 

§  121  a.  When  a  bond  is  executed  by  the  plaintiflF,  and  deliv- 
ered to  the  officer  who  is  to  issue  the  attachment,  no  agreement 
between  them  as  to  any  condition  subsequent,  upon  which  the 
bond  was  to  become  unavailable  in  the  case,  can  have  any  effect 
upon  the  right  of  the  attachment  defendant  to  recover  thereon. 
Thus,  where  the  plaintiff  at  the  time  of  obtaining  an  attachment 
executed  a  bond  and  left  it  with  the  officer,  with  the  condition 
and  agreement  that  the  officer  might  use  it  as  the  basis  of  an 
attachment  in  case  the  plaintiff  failed  to  produce  a  decision  of 
the  Supreme  Court  that  such  bond  was  unnecessary;  and  that 
it  was  not  to  be  so  used  unless  the  plaintiff  so  failed;  and  with- 
in twenty-four  hours  thereafter  the  officer  issued  the  attachment; 
and  afterwards  the  plaintiff  produced  to  him  a  decision  of  the 
Supreme  Court  to  the  effect  stipulated;  whereupon  the  officer 
delivered  the  bond  up  to  the  plaintiff,  who  destroyed  it;  and 
afterwards  the  attachment  defendant  sued  upon  it ;  it  was  held, 
that  the  defendant's  right  of  action  upon  it  was  not  affected  by 
the  agreement  between  the  plaintiff  and  the  officer.* 

§  121  6.  It  would  hardly  seem  probable  that,  under  any  sys- 
tem of  attachment  laws,  the  presence  in  which  the  bond  is  exe- 
cuted could  be  considered  material;  but  it  is  so  regarded  in 

1  Owens  V.  Johns,  59  Missouri,  89.  '  State  o.  Thompson,  49  Missonri,  188  ; 

>  Boyd  9.  Boyd,  2  Nott  k  McCk>rd,  State  v,  ChamberUn,  54  Ibid.  »38. 

125  ;    Perminter   o.    McDaniel,    1    HiU  *  Bennett  v.  Brown,  20  New  York,  99. 
(S.  C),  267. 
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Kentucky ,  nnder  a  statute  declaring  that  "  the  order  of  attach- 
ment eliall  not  be  issued  by  the  clerk  until  there  has  been  exe- 
cuted in  \i%  office,  a  bond  to  the  effect^"  460.  It  was  held,  that, 
un\e&B  the  bond  was  executed  in  the  presence  of  the  clerk  it  was 

Mnau\]iiorized,  and  that  the  order  of  attachment  was  improperly 

lasned.^ 

1 122.  If  the  bond  be  actually  executed,  according  to  the 
statutory  requirement,  but  before  its  return  into  court  it  be  ac- 
cidentally destroyed,  the  failure  to  return  it  will  not  be  a  cause 
for  quashing  the  attachment,  though  the  statute  require  it  to  be 
returned.^  Nor  will  the  failure  of  the  officer  to  return  it  into 
court  authorize  the  attachment  to  be  dissolved,  if  no  blame  be 
chargeable  to  the  plaintiff.^ 

§  123.  If  it  appear,  from  the  date  or  recitals  in  the  bond,  that 
it  was  not  executed  until  after  the  writ  issued,  it  will  be  fatal  to 
the  attachment,  where  its  execution,  as  is  usually  the  case,  is  a 
condition  precedent  to  the  issue  of  the  writ*  Therefore,  where 
the  attachment  and  bond  bore  date  on  the  same  day,  and  the 
bond  recited  that  on  that  day  the  plaintiff  had  first  issued  or  ob- 
tained the  attachment,  the  attachment  was  quashed.^  But  where, 
under  similar  circumstances  and  similar  statutory  requirements, 
the  bond  recited  that  the  plaintiffs  ^^  have  this  day  sued  out  an 
attachment,"  it  was  held,  on  a  motion  to  quash,  that  though  the 
issue  of  the  writ  before  the  giving  of  the  bond  would  be  fatal, 
yet  that  the  recital  of  the  bond  was  not  evidence  of  the  fact 
"The  recital,"  say  the  court,  "was  evidently  intended  to  iden- 
tify the  case  in  which  the  bond  was  given,  and  not  to  indicate  its 
order,  in  point  of  time,  in  the  proceedings.  Nothing  more  was 
meant,  or  is  necessarily  to  be  inferred  from  it,  than  that  it  was 
intended  as  the  bond  required  to  be  given  in  the  case,  wherein 
the  plaintiffs  had  instituted  proceedings  by  filing  their  petition 
and  making  afiidavit  for  the  purpose  of  suing  out  an  attachment ; 
not  that  the  writ  had  actually  been  issued  by  the  clerk  already. 
That  is  not  a  necessary,  nor,  when  it  is  considered  that  it  would 
have  involved  the  violation  of  duty  by  the  clerk,  is  it  a  probable 
conclusion."  *    And  so,  where  the  condition  of  the  bond  required 

1  Home  V.  Mitchell,  7  Bosh,  181.  «  Osborn  v,  Schiifer,  87  Texas,  484. 

*  Wheeler  o.  Skyens,  18  Smedes  k  *  Hiicheson  v.  Ross,  2  A.  E.  MarshaU, 
Xanhall,  623.  849  ;  Root  v.  Monroe,  6  Blackford,  594. 

•  Bank  of  Augusta  v.  Conrey,  28  Mis-  «  Wright  v.  Ragland,  18  Texas,  289. 
usippi,  667  ;  State  Bank  v.  Hinton,  1  See  McClanahan  v.  Brack,  46  Mississippi, 
Dererenx,  397.  246. 
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the  plaintiff  to  proBecute  to  effect  an  attachment  ^'granted/'  and 
the  bond  and  the  attachment  were  of  the  same  date,  the  court 
considered  it  unnecessary  to  set  forth  in  the  bond  that  it  was 
taken  before  granting  the  writ,  but  that  would  be  presumed. 
"The  object  of  the  law,"  said  the  court,  -"was  to  prevent  an 
attachment  from  being  issued  without  giving  the  defendant  the 
security  afforded  by  the  bond,  and  the  least  possible  division  of 
time  is  a  sufficient  priority.  If  the  law  has  been  substantially 
fulfilled,  the  court  will  not  permit  the  object  to  be  defeated,  be- 
cause the  phraseology  of  some  part  of  the  proceedings  may  not 
be  critically  correct. "  ' 

But  though  the  recital  of  a  bond  should  indicate  that  ihe  at- 
tachment had  been  previously  obtained,  it  will  not  be  sufficient 
to  quash  the  writ,  if  it  appear  on  inspection  of  the  record  that 
the  writ  was  in  fact  subsequently  issued.  This,  however,  could 
not  be  shown  by  parol  evidence.^ 

§  124.  The  sufficiency  of  the  bond  to  sustain  the  attachment 
may  be  questioned,  either  as  to  its  terms,  parties,  or  amount. 
If  there  be  a  bond,  but  not  such  as  the  law  requires,  it  will  be 
the  same  as  if  there  were  no  bond,  unless  an  amendment  of  it 
be  authorized  by  statute.^  A  substantial  compliance  with  the 
statute,  however,  seems  to  be  in  general  sufficient.^  And  if  a 
word  be  omitted  by  mistake  from  the  bond,  and,  by  looking  at 
the  whole  instrument  and  the  statute  under  which  it  is  given,  it 
is  apparent  what  word  was  intended  to  be  inserted,  the  omitted 
word  may  be  supplied,  and  the  contract  read  as  if  it  had  been 
expressed,  without  first  reforming  it  by  supplying  the  omitted 
word.*  But  whatever  objections  the  defendant  may  have  to  the 
bond  should  be  presented  before  he  pleads  to  the  merits;^  unless 
the  law  authorize  a  new  bond  to  be  required  where  the  surety 
becomes  insolvent  after  its  execution.  In  that  case,  the  fact 
may  be  shown  after  pleading  to  the  merits.^ 

§  124  a.  An  intrinsic  defect  in  the  bond,  apparent  on  its  face, 
can  be  reached  by  a  motion  to  quash  the  writ;  but  an  objection 

1  McKenzie  v.  Buchan,  1  Nott  &  Mc-  48  Barbour,  68  ;  Elliott  v.  Plakart,  6 
Cord,  205.  Penn.  County  Court,  151. 

2  SummerR  v.  Giancey,  8  Blackford,  *  0  Neal  v.  Owens,  1  Haywood  (N.  C), 
861 ;  Reed  v.  Bank  of  Kentucky,  5  Ibid.  862  ;  Leach  v.  Thomas,  3  Nott  &  McCord, 
227.  110.  ' 

*  Bank  of  Alabama  v.  Fitzpathck,  4         *  Frankel  v.  Stem,  44  California,  168. 
Hnmphreys,   311 ;    Houston  v.  Belcher,         *  Hart  v.  Eanady,  38  Texas,  720. 
12  Smedes  &  Marshall,  514  ;  Hisler  v.         '  Ealer   v,  McAllister,   14    Louialana 

Carr,  34  California,  641  ;  Kelly  p.  Archer,  Annual,  821. 
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to  an  extrinsic  defect,  or  one  which  must  be  sustained  or  rebutted 
by  evidence  aliunde,  must  be  laken  by  plea.  This  was  so  held 
where,  in  an  attachment  bond  in  a  suit  by  a  national  bank,  a 
stockholder  in  the  bank  was  a  surety,  and  for  that  reason  a 
motion  was  made  to  quash  the  attachment.  The  motion  was 
overruled,  not  only  on  the  ground  here  stated,  but  also  because 
there  was  nothing  illegal  in  the  stockholder's  becoming  surety.^ 

§  125.  As  to  the  Terms  of  the  Bond.  A  statute  requiring  a 
bond  in  a  stated  penalty,  with  a  specified  condition,  is  not  com- 
plied with  by  the  execution  of  an  unsealed  stipulation;^  nor  is 
it  met  by  the  execution  of  a  covenant,  by  which  the  plaintifiF  and 
his  security  promise  to  pay  to  the  defendant  the  amount  of  the 
penalty  stated  in  the  statute,  or  all  damages  and  costs  he  may 
sustain  by  reason  of  the  issue  of  the  attachment.'  And  if  such 
an  instrument  be  declared  on  as  a  bond  with  a  condition,  and  a 
breach  thereof  be  assigned,  when  it  ia  produced  on  the  trial  the 
variance  will  be  fataL^ 

§  126.  When  a  statute  in  one  clause  provides  what  shall  be 
the  condition  of  the  bond,  and  in  another  sets  forth  the  form  of 
the  condition,  the  proper  course  is  to  follow  the  form,  without 
regard  to  the  language  of  the  statute  elsewhere.^  Indeed,  it  has 
been  decided,  that  if  the  bond  follow  the  language  of  the  statute 
instead  of  the  form  prescribed,  when  they  are  variant  from  each 
other,  it  will  be  void.* 

§  127.  To  state  in  the  bond  that  the  suit  is  brought  in  a  court 
other  than  that  in  which  it  is  brought,  is  a  fatal  error ;  <^  as  is 
likewise  an  omission  to  name  the  court;'  but  a  misrecital  in  a 
bond  of  the  term  of  the  court  to  which  the  attachment  is  return- 
able, does  not  vitiate  it:  the  affidavit  and  the  writ  control  the 
terms  of  the  instrument.^  But  where  the  bond  recited  the  time 
when  the  court  was  to  be  held,  as  'Hhe  first  Monday  in  June/' 

^  Po^  M 133,  415  ;  City  Nat.  Bank  v.  •  McTntyre  v.  White,  5  Howard  (Mi. ), 

Copp.  59  Texas,  268.  298  ;  Amos  v,  Allnntt,  2  Smedes  &  Mar- 

'  Vin  Loon  v.  Lyons,  61  New  York,  ahall,  215  ;  Proskey  v.  West,  8  Ibid.  711. 

22 ;  Tiffany  v.  Lord,  65  Ibid.  810.  ^  Bonner  v.  Brown,  10  Louisiana  An- 

*  Homan  v.  Brinckerfaoff,  1  Denio,  184.  nnal,  834. 

*  RochefeUer    v.    Hoysradt,    2    HiU  *  Lawrence  v.  Teatman,  3  IlUnois  (2 
(N.  Y.),  616.  Scammon ),  15. 

*  Lore  0.  Fairfield,  10  lUinois  (5  Oil-  *  Honston  v.  Belcher,  12   Smedes  k 
mao),  303  ;  Ikicky  v.  MiUer,  8  Yerger,  Marshall,  514. 

•0. 
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without  designating  it  as  the  next  county  caurty  it  was  considered 
defective,  but  amendable.^  And  so,  where  the  bond  was  dated  on 
the  4th  day  of  January,  1836,  and  recited  the  attachment  as 
returnable  ^^  to  the  county  court  to  be  held  on  the  third  Monday 
of  January,  instant,"  while  the  attachment  bore  date  the  4th  of 
January,  1838,  the  bond  was  considered  defective.* 

§  128.  It  is  no  objection  to  a  bond  that  it  is  not  dated,  where 
a  date  is  not  required  by  statute  to  be  named  in  it.^  It  takes 
effect  from  the  date  of  its  filing.^ 

§  129.  An  insufficient  description  of  the  parties,  or  the  suit, 
will  vitiate  the  bond.  Thus,  where  the  obligors  acknowledge 
themselves  bound,  "conditioned  that  A.  B.,  plaintiff  in  attach- 
ment against,  ,  defendant,  will  prosecute,"  Ac,  it  was  held, 

that  the  attachment  could  not  be  sustained.^ 

§  129  a.  A  blank  in  the  penalty  of  the  bond  vitiates  it,  and 
the  defect  cannot  be  supplied  by  oral  proof. ^  But  a  blank  in  the 
place  where  the  name  of  the  surety  ought  to  appear  in  the  body 
of  the  instrument,  —  thus,  where  the  language  used  is :  "  We,  A. 
B.  and ,  hereby  undertake,"  Ac,  — will  not  affect  the  va- 
lidity of  the  instrument  or  the  obligation  of  the  surety.^ 

§  130.  While  any  substantial  departure  from  a  prescribed 
form,  or  omission  from  the  instrument  of  terms  required  by  the 
statute,  will  be  fatal  to  the  action,  unless  remediable  by  amend- 
ment, the  addition  of  terms  not  required  will  not  have  that 
effect.  Thus,  where  a  bond  contained  all  the  requisite  condi- 
tions, with  the  further  one,  "that  the  plaintiff  shall  prosecute 
his  attachment  with  effect  at  the  court  to  which  it  is  return- 
able ; "  it  was  held,  that  this  did  not  authorize  the  attachment  to 
be  dismissed.^  So  where,  in  addition  to  die  legally  required 
terms,  the  clerk  inserted  in  the  bond  the  words  "  shall,  more- 
over, abide  by  and  perform  such  orders  and  decrees  as  the  court 
mky  make  in  the  cause ;  "  these  words  were  held  void,  and  were 

^  Planters  A  Merchants  Bank  o.  An-         *  Copeland  v,   Cunningham,  63  Ala- 

drews,  8  Porter,  404.  bama,  894. 

*'  Lowry  r.  Stowe,  7  Porter,  48S.  ^  McLain  v,  Simington,  87  Ohio  State, 

'  Plumpton  V,  Cook,  2  A.  E.  Marshall,  484.     See  'Affeld  v.  The  People,  12  Brad- 

450.  well,  502;  Hann  v.  Base,  85  Louisiana 

^  Claflin  9.  Hoover,  20  Missouri  Ap-  Annual,  726. 
peal,  214.  ^  Kahn  v.  Herman,  8  Qeorgia,  266. 

*  Schrimpf  v.  McArdle,  18  Texas,  868. 
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rejected  as  surplusage.  ^  So,  where  the  bond  was  required  to  be 
made  to  the  State  of  Arkansas,  and  a  bond  was  made  to  that 
State,  ^  for  the  use  and  benefit  of  the  defendant;"  those  words 
were  treated  as  surplusage,  not  affecting  the  validity  of  the 
bond.^ 

§  131.  As  to  the  Parties  to  the  Bond.  If  it  be  required  that 
the  bond  be  given  by  the  plaintiff,  and  no  provision  exists  for  its 
being  given  by  any  other  person,  a  bond  executed  by  a  stranger 
to  the  suit  will  be  invalid.  This  was  so  held,  where  the  statute 
declared  that  no  writ  of  attachment  should  issue  ^^  before  the 
plaintiff  has  given  bond ; "  ^  and  also  under  a  statute  requiring 
bond  to  be  taken  of  '^the  party  for  whom  the  attachment  is- 
sued."^ This  rule,  however,  is  to  be  applied  within  its  reason, 
and  not  arbitrarily  and  literally,  without  regard  to  circum- 
stances. Therefore,  where  bond  was  required  to  be  taken  from 
^  the  party  plaintiff, "  a  bond  executed  by  one  to  whose  use  the 
suit  was  brought,  was  considered  as  within  the  meaning  of  the 
statute.^  And  so,  under  a  statute  providing  that  ^Hhe  creditor 
shall  likewise  file  with  the  clerk  a  bond  to  the  defendant  with 
sufficient  security,"  a  bond  was  signed  in  the  plaintiff's  name  by 
an  agent  having  no  authority  therefor,  and  by  competent  sure- 
ties ;  and  it  was  held  sufficient,  though  not  the  act  of  the  plain- 
tiff, because  the  reason  of  the  law  was  satisfied  by  the  sufficiency 
of  the  security.  ^  So,  under  a  statute  requiring  a  bond  ^^  on  the 
part  of  the  plaintiff  with  sufficient  sureties,"  a  bond  signed  by 
two  persons,  not  styling  either  of  them  as  principal  or  either  of 
them  as  surety,  was  held  to  be  a  substantial  compliance  with 
the  statute.^  But  where,  under  a  law  requiring  bond  to  be  taken 
of  ^the  party  for  whom  the  attachment  issued,"  an  attorney  at 
law  executed  the  bond  in  his  own  name,  conditioned  that  he 
should  pay  and  satisfy  all  costs  which  should  be  awarded  to  the 
defendant,  in  case  he  should  be  cast,  &c. ;  the  bond  was  held 
bad,  and  the  attachment  set  aside.  ^ 

1  i?^i»«i«g  V.  Reeves,  2  Tennessee  Ch'yi  ger,  9  Smedes  k  ManbaU,  505 ;  Murray 

263.  r.  Cone,  8  Porter,  250. 

s  Steunbottt  Kapoieon  v.  £tter,  6  Ar-         ^  Taylor  v.  Ricards,  9  Arkansas,  S78. 

kanaaa,  108.  See  State  v,  Fordnberry,  54  Mississippi, 

s  Hyen  v.  Lewis,  1  McMaUan,  54  ;  816. 
Elliott  V,  Flnkart,  6  Penn.  County  Court,         ^  Howard  v,  Manderiield,  81  Minne- 

151.  Aota,  887. 

«  Hantc  V.  Hendley,  2  Hening  k  Man-         '  Mantz  v.  Hendley,  2  Hening  k  Man- 

io^  308.  ford,  808. 

»  Grand  Oolf  R.  R.  &  B.  Co.  v.  Con- 
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§  132.  Though  the  plaintiff  is  usually  required  to  execute  the 
bond,  yet  as  that  might-  often  be  impracticable,  it  is  generally 
provided  that  it  may  be  done  by  his  agent,  attorney,  or  other 
person.  In  such  case  the  word  attorney  in  the  statute  will  be 
considered  to  include  an  attorney  at  law,  as  well  as  an  attorney 
in  fact ;  ^  and  it  is  held,  that  one  acting  in  the  former  capacity, 
in  the  collection  of  a  debt  in  a  State  where  he  is  authorized  to 
practise  law,  may,  as  an  incident  of  his  employment,  execute  the 
bond  in  the  name  of  his  client.  In  the  language  of  the  Supreme 
Court  of  Louisiana,  ^'the  signing  of  the  bond  is  an  act  of  admin- 
istration alone,  indispensable  to  secure  the  rights  of  the  client, 
and  is  fully  conferred  by  the  mandate  in  general  terms.  The 
mandate  is  to  collect  his  debt  by  process  of  law.  If  no  agent  or 
attorney  in  fact  is  constituted,  the  attorney  at  law  is  the  man- 
datary for  this  purpose.  The  signing  of  the  attachment  bond  is 
a  necessary  incident  to  the  collection  of  the  debt,  and  is  em- 
braced in  the  general  power  to  make  the  collection. "  But  the 
same  court  refused  to  extend  this  doctrine  to  the  case  of  an  at- 
torney at  law  from  another  State,  who  was  not  licensed  to  prac- 
tise in  the  courts  of  Louisiana.^ 

Under  statutes  of  similar  import,  it  is  held,  that  a  bond  signed 
by  one,  as  principal,  styling  himself  agent  of  the  plaintiff,  is  a 
compliance  with  the  statute ;  ^  and  this  view  was  taken  also  in 
cases  where  he  did  not  so  style  himself,  but  signed  the  bond 
simply  in  his  personal  capacity.^ 

In  Florida,  under  a  statute  providing  that  ^'before  the  issuing 
of  any  writ  of  attachment,  the  party  applying  for  the  same  shall 
by  himself,  his  agent,  or  attorney,  enter  into  bond  with  two  or 
more  securities,  '  a  bond  executed  by  an  agent  of  the  plaintiff,  in 
his  own  name  as  agent,  ^  or  by  the  attorney  who  instituted  the 
suit,  in  his  own  name  as  attorney,^  was  held  a  suiiicient  compli- 
ance with  the  law ;  but  that  a  bond  executed  by  the  plaintiff's 
agent  in  his  own  name,  without  describing  himself  as  agent, 
though  he  was  so  described  in  the  affidavit,  was  fatally  defective.^ 
In  Pennsylvania,  under  a  statute  requiring  the  bond  to  be  exe- 
cuted by  ^Hhe  plaintiff  or  some  one  on  his  behalf,"  it  was  held 

^  Trowbridge  v.  Weir,  6  Lotiinana  An-         ^  Frost  9.  Cook,  7  HoWArd  (ML),  867 ; 

nual,  706.  Page  v.  Ford,  2  Smedea  ft  Marshall,  866 ; 

*  Wetmore  v.  Daffin,  5  Louisiana  An-  Clanton  v.  Laird,  12  Ibid.  568. 
nhal,  496.  *  Conklin  v.  Goldsmith,  5  Florida,  880. 

>  Dillon  V.  Watkins,   2  Speers,  445 ;         •  Simpson  v.  Knight,  12  Florida,  144. 
Walbridge  v.  Spalding.  1  Douglas,  451 ;         ^  Work  «.  Titus,  12  Florida,  688. 
Stewart  v,  Katz,  80  Maryland,  884  ;  Gable 
r.  Brooks,  48  Ibid.  108. 
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that  a  bond  signed  by  one  describing  himself  as  ^'  agent  and  at- 
torney in  fact "  was  insufficient ;  that  his  mere  declaration  of  his 
being  agent  or  attorney  was  not  enough.  ^ 

§  133.  Where  the  bond  purports  to  be  the  act  of  the  plaintiff, 
by  an  attorney  in  fact,  the  court  will  not  hold  it  a  nullity  be- 
cause no  power  of  attorney  under  seal  is  produced ;  ^  but  the  au- 
thority of  the  attorney  will  be  presumed,  on  the  hearing  of  a 
motion  to  quash  the  writ  on  account  of  the  insufficiency  of  the 
bond.  If  it  be  intended  to  question  the  authority,  it  must  be 
done  by  plea  to  that  effect ;  ^  for  the  agent's  authority  is  a  matter 
of  evidence  aliunde^  and  forms  no  part  of  the  bond ;  and  on  a 
motion  to  quash  or  dismiss,  the  court  will  not  inquire  into  the 
fact  of  agency,  but  presume  it^  The  utmost  extent  to  which  the 
court  would  gp  in  such  a  case,  would  be  to  rule  the  party  to  pro- 
duce within  a  reasonable  time  the  power  of  attorney  under  which 
he  acted.  ^ 

In  cases  of  this  description,  to  show  that  the  agent  had  no 
authority  to  execute  the  bond  is  no  ground,  of  itself,  for  abating 
^  action ;  but,  shown  in  connection  with  the  further  fact,  that 
the  agent  had  no  authority  for  instituting  the  suit,  and  that  the 
suit  is  not  prosecuted  with  the  authority  or  consent  of  the  plain- 
tiff, it  would  be.® 

§  134.  Whether  a  subsequent  ratification  by  the  plaintiff,  of 
an  unauthorized  act  of  a  party  in  signing  his  name  to  the  bond, 
will  remedy  the  defect,  has  been  differently  decided.  In 
Louisiana,  it  is  held  in  the  negative.^  But  in  the  case  from 
Mississippi,  cited  in  the  last  section,^  it  will  be  observed  that,  to 
defeat  the  action  on  account  of  want  of  authority  m  the  agent,  it 
must  be  shown,  likewise,  that  he  had  no  authority  for  instituting 
the  suit^  and  that  the  suit  is  not  prosecuted  with  the  authority 
or  consent  of  the  plaintiff.  Afterwards,  in  the  same  State,  it 
was  expressly  decided,  that  if  the  plaintiff  appear  and  prosecute 
the  action,  it  will  be  considered  a  recognition  of  the  agent's 

^  Elliott  V.  Plukart,  6  Penn.  County  baroa,  826 ;   Goddard  v.  Canningham,  6 

Court,  161.  Iowa,  400;  Wright  «.   Smith,  19  Texas, 

*  Wood  9.  Squires,  28  Missouri,  528.  297  ;  Messner  v.  Lewis,  20  Ibid.  221 ;  Mc- 

*  Alford  0.   Johnson,   9  Porter,  320 ;  Donald  v.  Fist,  53  Missouri,  848. 
Messner   9.    Hntchins,   17   Texas,    597  ;         ^  Lindner  v.  Aaron,  5  Howard  (Mi.), 
Wright  V.  Smith,  19  Ibid.  297;  Tingle  v.  681. 

Brison,  14  West  Virginia,  295.  •  Dove  v.  Martin,  28  Mississippi,  688. 

^  Lindner  9.  Aaron,  5  Howard  (Mi.),  ^  Orove  v.  Harvey,  12  Bobinson  (La.), 

Ml ;  Spear  v.  King^   6  Smedes  &  Mar-  221. 

^^  276;   Jackson  v.  Stanley,  2  Ala-  8  Dove  v.  Mar^n,  28  Mississippi,  588. 
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authorit}"^,  so  as  to  sustain  the  suit.^  And  in  Arkansas,  a  subse- 
quent ratification  by  the  plaintiff  will  sustain  the  bond,  and  a 
plea  in  abatement  alleging  want  of  authority  in  the  agent,  is  in- 
sufficient, unless  it  exclude  the  conclusion  that  a  ratification  has 
taken  place.  ^  And  in  Texas,  if  the  suit  should  be  abated  because 
the  agent  had  no  authority,  the  plaintiff  will,  nevertheless,  be 
liable  on  the  bond,  if  the  agent  acted  at  his  instance,  and  was 
afterwards  sustained  by  him  in  the  prosecution  of  the  suit.' 

§  134  a.  If  the  statute  require  a  bond  to  be  given ;  "  with 
sureties, "  but  without  designating  how  many,  will  a  bond  with 
one  surety  be  sufficient  ?  This  question  came  up  in  Iowa,  where 
it  was  held,  that  the  attachment  could  not  be  quashed  because 
there  was  only  one  surety  in  the  bond.  The  court  called  to  its 
aid  a  provision  of  the  Code  of  that  State,  that  ^^  words  importing 
the  singular  number  only  may  be  extended  to  several  persons  or 
things,  and  words  importing  the  plural  number  only  may  be  ap- 
plied to  one  person  or  thing; "  and  held,  that,  as  the  object  of 
the  law  is  to  afford  indemnity  to  the  defendant  for  the  wrongful 
suing  out  of  the  attachment ;  and  as  this  may  be,  and  often  is,  as 
effectually  done  by  one  as  by  a  half-dozen  securities;  and  as  it 
was  the  business  of  the  clerk  who  took  the  bond  to  see  that  the 
surety  was  sufficient ;  the  law  was  in  effect  complied  with  by  the 
presentation  of  one  surety.^ 

§  134  6.  Under  a  statute  requiring  the  plaintiff  to  "enter  into 
bond  with  two  good  and  sufficient  securities,  payable  to  the  de- 
fendant, in  at  least  double  the  debt  or  sum  demanded,"  each  of 
the  two  sureties  justified  in  an  amount  equal  to  that  sworn  to ; 
and  the  defendant  moved  to  dismiss  the  attachment  because  each 
had  not  justified  in  double  that  amount ,  but  it  was  held,  tiiat  the 
bond  was  sufficient,  in  the  absence  of  evidence  showing  that  the 
securities  were  not  good  for  the  amount  of  its  penalty.^ 

§  134  (7.  Where  the  statute  requires  a  bond  "with  good  secur- 
ity, in  an  amount  at  least  double  the  debt  sworn  to,"  the  securi- 
ties in  the  bond  must  be  good  for  its  whole  amount;  and  if 
proceedings  to  verify  the  sufficiency  of  the  bond  be  taken,  and 
the  sureties  be  found  not  to  be  good  for  that  amount,  but  to  be 
good  for  a  smaller  amount,  it  is  not  admissible  for  the  plaintiff 

1  Bank  of  Augusta  v.  Conrey,  28  Mis-         *  Peiser  v,  Guslimaa,  18  Texas,  890. 
sissippi,  667.  ^  Elliott  v.  Steyens,  10  Iowa,  418. 

*  Mandel  v.  Peet,  18  Arkansas,  286.  *  May  v.  Gamble,  14  Florida,  467. 
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to  amend  by  reducing  his  demand,  so  that  the  amount  for  which 
the  sureties  are  found  to  be  good  shall  be  double  the  amount 
claimed  after  the  reduction.^ 

§  135.  Where  the  law  required  the  sureties  in  the  bond  to  be 
residents  of  the  State,  it  was  considered  unnecessary  to  state  in 
the  instrument  that  they  were  so;  the  fact  would  be  presumed.^ 

§  136.    It  is  not  unusual  for  a  name  seeming  to  represent  a 
partnership  to  be  signed  to  a  bond  thus,  "A.  &  B."    Prima  facie 
such  a  signature  would  be  supposed,  as  a  matter  of  fact,  to  repre- 
sent two  persons ;  but  it  is  not  to  be  so  held  as  a  matter  of  law. 
Whether  it  does  in  a  particular  case  represent  two  persons,  is  a 
question  not  to  be  raised  on  a  motion  to  quash,  but  under  a  plea 
framing  an  issue  of  fact.     The  presumption  is,  that  the  officer 
who  took  the  bond  satisfied  himself  before  taking  it  that  the 
person  who  signed  the  firm  name  had  authority  from  the  other 
members  of  the  firm  to  sign  it ;  ^  and  that  presumption  must  be 
rebutted,  if  at  all,  by  the  party  interested  in  defeating  the  bond.* 
This  yiew  is  not  affected  by  the  rule  that,  the  bond  being  under 
seal,  the  authority  to  sign  the  partnership  name  must  also  have 
been  under  seal ;  for  this  is  held  to  be  one  of  the  limitations  and 
exceptions  to  that  rule  which  largely  modify  its  operation.*    It 
is,  therefore,  no  objection  to  a  bond  given  in  a  suit  by  a  copart- 
nership, that  the  partnership  name  was  signed  to  it  by  one  of  the 
firm  instead  of  the  individual  names  of  the  several  partners ;  it 
is,  at  any  rate,  binding  on  him.^    And  where  the  undertaking  was 
not  under  seal,  and  the  plaintiffs  were  a  partnership,  and  the 
sureties  were  also,  and  they  signed  in  their  respective  partner- 
ship names,  the  undertaking  was  held  sufficient.^ 

Under  a  statute  requiring  a  bond  to  be  taken  of  "the  party  for 
whom  the  attachment  issued,"  it  was  considered,  in  a  suit  by  a 
mercantile  firm,  that  a  bond  entered  into  by  one  of  the  firm  in 
his  own  name,  was  sufficient,  where  it  appeared  in  the  instru- 
ment that  he  executed  it  as  one  of  the  firm,  and  sufficiently 
described  the  suit  as  being  by,  and  for  the  benefit  of,  the  firm.® 

1  Lockett  V,  Neufyille,  55  Geoiigia,  458.  Coleman,    20    Florida,    536  ;    Claflin   v. 

*  Jackfion  v.  Stanley,  2  Alabama,  326.  Hoover,  20  Missouri  Appeal,  214 ;  Oraj 

*  DoDneUy  v,  Elser,  69  Texas,  282.  v,  Steedman,  63  Texas,  95  ;  Munzenlieiiuer 

*  Ckflin  9.  Hoorer,  20  Missouri  Ap-  v.  Heinze,  74  Ibid.  254. 

peal,  314.  7  Danforth   v.    Carter,    1  Iowa,  546  ; 

*  Canningliam  v,  Lamar,   51  Georgia,     Churchill  v  Fulliam,  8  Ibid.  45. 

(74.  •  Kyle   o.    Connelly,   3  Leigh.    719 ; 

*  Thatcher  «.  Goff,  18  Looisiana.  860 ;    Wallis  v.  Wallace,  6  Howard  (Ml),  254. 
Dow  V,  Smith,  8  Georgia,  551 ;  Jeffreys  v. 
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But  where  the  bond  recited  that  the  individual  partner  had  sued 
out  the  attachment,  and  was  conditioned  that  if  he  should  be 
cast  in  the  suit,  Tie  should  pay  all  costs  and  damans  recovered 
against  him  for  suing  out  the  writ,  it  was  decided  that  the  bond 
was  not  in  compliance  with  the  statute,  and  the  attachment  was 
quashed.' 

§  137.  The  statutes  of  the  different  States  vary,  as  to  who 
shall  be  named  as  obligee  in  the  bond.  In  some  States,  it  is  the 
defendant;  in  others,  the  bond  is  payable  to  the  State,  vrith 
statutory  provision  for  suit  on  it  in  tiie  name  of  the  State,  to  the 
use  of  the  party  injured.  In  the  latter  case,  it  could  not  well  be 
that  any  mistake  should  be  made  in  naming  the  obligee;  but 
otherwise  in  the  former ;  and  it  is  important  to  avoid  errors  on 
this  point,  as  they  would,  if  made  in  a  material  particular,  be 
fatal  to  the  attachment.  Thus,  where  an  attachment  was  issued 
against  a  firm  by  its  copartnership  name,  and  the  bond  was  given 
to  two  persons  as  individuals,  who,  though  of  the  same  surnames 
as  those  constituting  the  firm,  were  yet  not  described  in  the  bond 
as  being  the  partners  of  the  house ;  it  was  held,  that  the  statute 
requiring  the  bond  to  be  "  payable  to  the  defendant "  was  not 
complied  with,  and  the  attachment  was  quashed.^  But  where 
the  suit  was  against  A.  B.  and  C,  composing  the  firm  of  A.  A 
Co.,  and  the  bond  was  made  payable  to  A.  <&  Co.,  it  was  held 
sufficient.® 

§  138.  Ab  to  the  Amount  of  the  Bond.  This  is  in  all  cases 
regulated  by  statute ;  and  the  importance  of  correctness  in  this 
respect  is  so  manifest,  and  the  means  of  exactness  so  simple, 
that  few  questions  have  arisen  in  reference  to  it. 

§  139.  It  is  no  objection  that  the  bond  is  in  a  greater  sum 
than  is  required  by  law;^  but  if  it  be  less  it  will  be  fatal,  unless 
amendable.^ 


1  Jones  V,  Anderson,  7  Leigh,  808.  *  Williams   v,    Barrow,    8  Louisiana, 

>  Birdsong  v.  McLaren,  8  Georgia,  521.  57  ;  Martin  v.  Thompson,  8  Bibb,  252 ; 

*  De  Cauasey  v.  Bailey,  57  Texas,  665.  Samuel  v.  Brite,  3  A.  K.  Marshall,  817  ; 

See  Gray  v  Steedman,  68  Ibid.  95,  where  Marnine  v.  Murphy,  8  Indiana,  272.    But 

the  court  erpresdy  refused  to  follow  the  in  Louisiana  the  court  refused  to  notice 

Georgia  court  in  its  ruling  in  Birdsong  v.  the  deficiency,  as  a  ground  for  setting 

McLaren,  %il  gupra.  aside  the  attachment,  where  it  was  less 

«  Fellows  V,  Miller,  8  Blackford,  281 ;  than  one  dolkr.     Bodet  v.  Niboui«l»  28 

Shook  ley   v.    Davis,    17    Georgia,     175  ;  Louisiana  Annual,  499. 
Bourne  v.  Hocker,  11  B.  Monroe,  21. 
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§  140.  In  Soaih  Carolina,  where  the  statute  requires  the  bond 
to  be  in  double  the  amount  suedfor^  if  the  action  be  assumpsit, 
the  bond  must  be  in  double  the  sum  stated  in  the  writ ;  if  debt^ 
and  the  damages  stated  in  the  writ  are  merely  nominal,  the  debt 
is  the  sum  sued  for  and  the  criterion  of  the  amount  of  the  bond ; 
but  if  the  damages  are  laid  to  cover  the  interest  which  may  be 
due,  then  the  debt  and  damages  are  the  sum  sued  for,  and  the 
bond  must  be  in  double  that  sum.^  In  that  State  the  attachment 
used  to  be  obtained  without  a  statement  under  oath  of  the  amount 
actually  sued  for,  and  there  was  therefore  nothing  by  which  that 
amount  could  be  fixed,  except  the  sum  claimed  in  the  writ^ 

§  141.  In  Louisiana,  where  the  actual  sum  claimed  by  the 
plaintiff  must  be  stated  in  the  petition  on  which  the  suit  is 
founded,  the  following  case  arose  under  a  law  which  required  the 
bond  to  be  ^Mn  a  sum  exceeding  by  one  half  that  claimed  by  the 
plaintiff."  The  plaintiff,  in  order  to  obtain  the  attachment, 
swore  that  the  sum  of  112,350,  besides  interest,  damages,  £c., 
was  due  to  him.  Afterwards,  on  filing  his  petition,  setting 
forth  his  cause  of  action,  he  claimed  a  greater  amount,  which 
resulted  from  an  allegation  of  damages,  and  a  fixation  of  the 
rate  of  interest;  and  it  was  held,  that  his  claiming  in  his  peti- 
tion a  greater  amount  than  in  his  affidavit,  did  not  invalidate  the 
attachment,  and  that  the  bond,  being  in  a  larger  sum  by  one  half 
than  that  named  in  the  affidavit,  was  sufficient,  though  it  was 
not  in  a  larger  sum  by  one  half  than  that  claimed  in  the 
petition.^ 

But  where  the  plaintiff  claimed  in  his  affidavit  a  certain  sum, 
with  interest  at  a  designated  rate,  from  a  given  date,  and  the 
bond  did  not  exceed,  by  one  half,  the  amount  due,  principal  and 
interest,  it  was  held  to  be  fatal  to  the  attachment  This  case 
was  distinguished  from  that  just  cited,  ^^  because  in  that  case  the 
affidavit  stated  a  certain  sum  as  due,  ^  besides  interest,  damages, 
Ac, '  The  bond  was  properly  proportioned  to  the  sum  named,  and 
it  was  considered  that  the  words  ^  interest,  damages,  £c.,'  were  to 
be  disregarded,  because  neither  the  rate  of  interest,  nor  the  time 
for  which  it  ran,  was  stated. "  *  But  afterwards  the  same  court, 
in  again  affirming  their  first  position,  that  the  claiming  in  the 

1  Tonng  0.  Grey,  Harper,  88  ;  Callen-         *  Pope  v.  Hunter,  18  LooiuaDa,  806  ; 

d«r  V.  Duncan,  2  Bailey,  45i ;  Brown  v.  Jackson  i;.  Warwick,  17  Ibid.  486. 
Whitefoffd,  4  Bichardaon,  827.  *  Planters*  Bank  v.  Byrne, '8  Louisiana 

<  Brown  v,  Whiteford,  4  Richardaon,  Annnal,  687 ;  Graham  v.  Burckhalter,  2 

817.  Ibid.  415. 
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petition  of  a  greater  sum  than  that  sworn  to  was  not  a  cause  for 
dissolving  the  attachment,  yet  held  that  the  judgment  could  not 
be  given,  with  privilege,  for  a  greater  amount  than  that  named 
in  the  affidavit,  nor  would  the  plaintiff  be  justified  in  holding, 
under  a  levy,  a  greater  amount  of  property  than  was  necessary  to 
cover  that  sum  and  costs.'  And  this  defect  in  the  amount  of  the 
bond  cannot  be  cured  by  filing  an  additional  bond,  sufficient  in 
amount  to  cover  the  additional  amount  claimed.^  Nor  is  it 
obviated  by  the  fact  that  the  amount  of  the  bond  was  fixed  by  an 
order  of  the  judge  who  granted  the  attachment^ 

In  Georgia,  under  a  statute  requiring  ^^a  bond  in  a  sum  at 
least  equal  to  double  the  amount  sworn  to  be  due, "  the  plaintiff 
swore  that  there  was  due  him  $45. 92,  besides  interest ;  and  the 
bond  was  given  for  double  the  sum  of  945.92;  and  it  was  held 
sufficient^  But  where,  under  a  statute  requiring  the  bond  to  be 
in  amount  ^'  at  least  double  the  sum  demanded, "  and  the  plaintiff 
swore  to  the  principal  amount  due  him,  and  also  to  a  named  sum 
for  interest  thereon :  and  the  bond  was  in  double  the  amount  of 
the  principal  sum  only;  it  was,  in  Florida,  held  bad.^ 

§  142.  Where  the  law  required  the  bond  to  be  in  double  the 
sum  sworn  tOj  a  misrecital  in  the  bond  of  the  amount  sworn  to, 
whereby  it  appeared  that  the  bond  was  not  in  double  that  sum, 
but  less,  was  held  not  to  vitiate  the  bond,  as  the  affidavit  con- 
trolled in  ascertaining  the  true  sum.^ 

§  143.  In  all  these  cases  of  defective  or  insufficient  bond,  the 
defendant  is  usually  the  only  party  who  can  take  advantage  of 
the  defect.  A  subsequent  attaching  creditor  cannot  be  allowed 
to  become  a  party  to  the  suit,  so  as  to  take  advantage  of  the 
defect,  in  order  that  his  attachment  may  take  the  property.  ^ 

§  144.  As  to  the  time  when  advantage  should  be  taken  by  the 
defendant  of  defects  in  the  bond,  for  the  purpose  of  defeating  the 
attachment,  the  rule  laid  down  as  to  affidavits  may  be  considered 
applicable,   that  the  exception  must  be  taken  in  limine.^    In 

1  Fellows  V.  Dickens,  5  Loaisiana  An-         ^  Lawrence  v.  Featherston,  10  Sroedes 

nual,  131.  &  Marshall,  345. 

'  Graham  v,  Barckhalter,  2  Louisiana         ^  Camberford  v.  Hall,  8  McCord,  345 ; 

Annual,  416.  McKenzie  v.  Buchan,  1  Nott  k  McCord, 

s  Fleitas  v.  Cockrem,  101  U.  S.  301.  205  ;    Wigfall    v.    Byne,    1  Richanlson, 

*  Saulter'u.  Butler,  10  Georgia,  510.  412 ;  Van  Arsdale  v.  Krum,  9  Missouri, 

•  Gallagher  v,  Cogswell,  11   Florida,  397. 

127.  '  Gannon  v.  Barringer,  2  I>eyereuz& 
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Mississippi,  as  we  have  seen,^  the  defect  is  not  cured  by  appear- 
ance and  plea;  but  it  is  nowhere  else  so  held,  and  in  South 
Carolina  and  Michigan  the  reverse  is  the  rule.^  It  follows  that 
the  objection  comes  too  late  in  an  appellate  court,  particularly 
when  it  was  not  made  in  the  court  below.*  A  defendant's  ap- 
pearance, by  attorney,  however,  to  move  for  the  dismissal  of  an 
attachment  and  to  except  to  the  jurisdiction  of  the  court  over 
him,  is  held  not  to  be  such  an  appearance  as  will  be  construed 
into  a  submission  to  the  jurisdiction.^ 

§  146.  The  extent  to  which  courts  may  make  requirements 
on  parties  in  regard  to  bonds,  must  depend  entirely  on  statu- 
tory authority,  except  as  to  those  matters  which  are  apparent 
on  the  face  of  the  proceedings.  If  a  bond,  legal  in  its  terms, 
parties,  and  amount,  be  given  at  the  institution  of  the  suit,  and 
accepted  by  the  proper  officer,  the  court  will  not,  without  some 
statutory  authority,  look  into  any  alleged  want  of  sufficiency  *n 
the  parties.  Thus,  if  the  sureties  were  insolvent  when  they 
signed  the  bond,  or  have  since  become  so,  the  court  will  not, 
without  such  authority,  sustain  a  motion  to  require  additional 
security.* 

§  146.  There  is  no  power  in  a  court,  except  as  conferred  by 
law,  to  allow  an  amendment  of  an  insufficient  bond ;  ^  but  this 
authority  is  now  given  in  several  States.  In  Missouri,  under  a 
statute  authorizing  the  court  to  ^^  order  another  bond  to  be  given," 
▼here  that  given  "is  insufficient,  or  any  security  therein  has 
died,  or  removed  from  the  State,  or  has  become,  or  is  likely  to 
become,  insolvent,"  a  bond  was  given,  which  was  defective, 
through  the  omission  of  a  material  clause  in  the  condition,  and 
leave  was  given  the  plaintiff  to  file  an  amended  bond.  It  was 
contended  that  such  an  amendment  was  not  contemplated  by  the 

Battle,  502;  Stoney  v,  McNeill,  Harper,  (8  Scammon),  21;  Morris  v,  Tmstees,  15 

156;   Watson  v.   McAUister,   7  Martin,  Ibid.  266;  Lawyer  v.  Langhans,  85  Ibid. 

S68;  Enders  v.   Steamer  Henty  Clay,  8  138 ;  Kritzer  v.  Smith,  21  Missouri,  296. 
Robinson  (La.),  80 ;  Voorhees  v.  Hoag-         *  ArUe,  §  112 ;   Bonner  v.  Brown,  10 

land,  6  Blackford,  232  ;  Beecher  v.  James,  Louisiana    Annual,     834  ;     Johnson    o. 

S  Illinois  (2  Scammon),  462.  Bnell,  26  Illinois,  66.     Sed  contra,  Whit 

^  ^11^0,  §  116.  ing  V.  Buda,  5  Missooii,  443 ;  Evans  v, 

«  Young  r.  Grey,  Harper,  38  ;  Bryant  King,  7  Ibid.  411. 
V.  Hendee,  40  Michigan,  548.  •  Proskey  v.  West,  8  Smedes  &  Mar- 

*  Conklin   o.  Harris,  5  Alabama,  213;  shall,  711. 
Fleming  v.  Bulge,  6  Ibid.  878  ;   Burt  v,         *  Boulhac  v.  Rigby,  7  Florida,   336  ; 

Parish,  9  Ibid.  211 ;  Bretney  t;.  Jones,  1  Tanner  &  D.  E.  Ck>.  v.  Hall,  22  Ibid.  891. 
G.  Greene,  866  ;  Miera  v.  Brush,  4  Illinois 
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statute,  but  that  the  influfficiency  must  be  for  the  reason  either 
that  the  security  had  died  or  removed  from  the  State,  or  had 
become,  or  was  likely  to  become,  insolvent;  but  it  was  held,  that 
if  such  was  the  intention  of  the  legislature,  the  words  ^that  the 
bond  given  by  the  plaintiff  is  insufficient "  might  as  well  have 
been  omitted ;  and  that  the  amendment  was  rightly  permitted  ^ 

§  147.  Under  a  statute  which  provided  that  ^'  the  plaintiff, 
before  or  during  the  trial,  should  be  permitted,  to  amend  any 
defects  of  form  in  the  original  papers,"  it  was  held,  that  a  defec^ 
tive  bond  might  be  amended  by  the  substitution  of  a  new  and 
perfect  one ;  ^  and  that  a  defect  in  the  bond  would  4ot  be  a  suffi- 
cient cause  for  quashing  the  proceedings,  unless  an  opportunity 
were  given  to  tiie  plaintiff  to  execute  a  perfect  bond,  and  he 
declined  doing  so.' 

§  148.  Where  this  right  to  amend  is  given,  it  makes  no  dif- 
ference whether  the  bond  be  void  or  only  defective :  in  either  case 
it  is  the  duty  of  the  court  to  permit  the  plaintiff  to  substitute 
a  sufficient  bond.^  But  the  application  to  amend  must  contem- 
plate the  removal  of  all  the  objections  to  the  bond,  or  the  refusal 
to  allow  amendment  will  not  be  error.  Therefore,  where  the 
bond  was  without  seals  to  the  names  of  the  principal  and  surety, 
and  the  principal  asked  leave  to  affix  a  seal  to  his  own  name, 
which  was  refused;  and  the  attachment  was  quashed  for  want 
of  sufficient  bond;  it  was  held  not  to  be  error,  because,  if  the 
seal  had  been  affixed  to  his  name,  the  bond  would  still  have  been 
insufficient,  from  the  want  of  a  seal  to  that  of  the  surety.^ 

§  148  a.  When  a  plaintiff  has  obtained  leave  to  file  an  amended 
bond,  and  has  done  so,  it  is  substituted  for  that  originally  given, 
and  has  the  effect  of  sustaining  the  attachment  from  the  com- 
mencement of  the  action,  and  is  to  be  treated  as  the  defendant's 
security  from  that  time.^ 

^  Van  Arsdale  o.  Erum,  9  Missouri,  Drace,  80  Ibid.  858  ;  McDonald  o.  Fist, 

897.     See  Bergman  v.  Sells,  89  Arkansas,  58  Ibid.  843  ;  Oliver  v,  Wilson,  29  Geor- 

97.  gia,  642  ;  Irvin  i;.  Howard,  87  Ibid.  18 ; 

'  Lowry  v.  Stowe,  7  Porter,  483.  Pierse  v.  Miles,  5  Montana,  549. 

*  Planters  &  Merchants  Bank  v.  An-         *  Jackson  v.  Stanley,  2  Alabama,  826 ; 

drews,  8  Portei,  404 ;  Lowe  v.  Derrick,  9  Ck>nklin  o.  Harris,  5  Ibid.  213 ,   Jasper 

Ibid.   415 ;    Scott  v.   Macy,   8  Alabama,  County  o.  ChenaiUt,  88  Missouri,  857. 
250 ;  Lea  v.  Vail,  8  Illinois  (2  Scammon),         *  Hunter  o.  Ladd,  2  Illinois  (1  Scam- 

478  ;  Tevis  v.  Hughes,  10  Missouri,  880  ;  mon),  551. 

Wood  V.  Squires,  28  Ibid.  528 ;  Beardslee         •  Branch  of  State  Bank  v.  Morris,  18 

r.  Morgan,  29  Ibid.   471 ;  Henderson  v,  Iowa,  186. 
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§  149.  Where  the  plaintifF  needs  the  testimony  of  a  surety  in 
his  bond,  he  will  be  allowed,  if  no  liability  on  the  bond  has 
already  accmed,  to  substitute  a  new  surety.^ 

§  150.  The  errors  and  defects  of  attachment  bonds,  however 
they  might  affect  the  attachment  suit,  do  not  impair  the  liability 
of  die  obligors  to  the  defendant  Upon  them  the  obligation  con- 
tinues, though  the  attachment  might  have  been  quashed  because 
of  the  insufficiency  of  the  instrument,  either  as  to  amount,  terms, 
or  the  time  of  its  execution.  Thus,  though  a  bond  be  not  taken 
until  after  the  writ  is  issued,  —  which  we  have  seen  is  a  proper 
ground  for  quashing  the  writ,^  —  the  obligors  cannot  set  up  that 
fact  as  a  defence  to  an  action  on  the  instrument.^  But  if  it  be 
not  given  till  after  the  suit  is  dismissed,  it  is  wholly  void.^  And 
the  omission  from  a  bond  of  a  part  of  the  required  condition  does 
not  invalidate  it  as  against  the  obligors,'  but,  to  the  extent  it 
goes,  it  is  valid.  ^ 

§  151.  Where  a  bond  is  executed  without  being  required  or 
authorized  by  any  statute,  the  makers  cannot  defend  against  it 
on  that  ground ;  it  is  good  as  a  common-law  bond.  This  was 
ruled  in  an  action  on  a  bond,  given  by  a  plaintiff  on  commencing 
a  suit  by  attachment  in  a  Circuit  Court  of  the  United  States,  and 
the  bond  was  made  to  the  United  States.  No  law  of  the  United 
States  requiring  it,  and  not  being  executed  in  connection  with 
any  business  of,  or  any  duty  of  the  obligors  to,  the  government, 
it  was  contended  that  it  could  not  be  enforced;  but  the  court 
determined  otherwise.^  So,  if  the  bond  be  in  favor  of  the  de- 
fendant when  the  law  required  it  to  be  in  favor  of  the  State.  ^ 
So,  if  the  law  require  the  bond  to  be  approved  by  the  court,  but 
it  be  approved  by  a  judge  in  vacation,  it  is  not  therefore  void, 
bat  is  good  as  a  common-law  bond.^ 

§  152.  The  bond  is  not  confined,  in  its  obligation,  to  the  pro- 
ceedings in  the  court  in  which  the  attachment  suit  was  insti- 
tuted, but  extends  on  to  the  final  determination  of  the  cause. 
Where  the  condition  was  ^^  to  pay  the  defendant  all  damages  and 

>  Tyson  v.  Lansing,  10  Lomsiana,  444.  Sheppard  v,  Collins,  12  Iowa,  570  ;  Cnn- 

*  Ante,  S  121.  ningham  v.  Jacobs,  120  Indiana,  806. 

*  Sompter  v.  Wilson,  1  Indiana,  144.  ^  McLuckie  v.  Williams,  68  Maryland, 
«  Benedict  v.  Bray,  2  California,  251.  262. 

*  Hibbs  V.  Blair.  14  Penn.  Stote,  418  ;  ^  Williams  v.  Colemsn,  40  Mtssonri, 
Btrte  V.  Berry,  12  Missonii,  876.  825. 


«  Baniea  v.  Webster,  16  Missouri,  258; 
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costs  which  he  may  sustain  by  reason  of  the  issuing  of  the  attach- 
ment if  the  plaintiff  fail  to  recover  judgment  thereon,"  the  plain- 
tiff recovered  judgment  in  the  court  in  which  the  suit  was  brou^t, 
and  the  defendant  appealed  therefrom,  and  in  the  appellate  court 
the  judgment  was  reversed.  When  sued  on  the  bond,  the  obligor 
urged  that  the  condition  was  not  broken,  inasmuch  as  he  had  re- 
covered judgment  in  the  court  in  which  the  suit  was  brought ;  but 
this  view  was  not  sustained ;  the  court  considering  that  the  bond 
was  not  restricted  to  that  court,  but  extended  to  the  final  result 
of  the  case.^ 

§  153.  Actions  an  Attachment  Bonds.  Approaching  now  the 
subject  of  actions  on  these  bonds,  the  inquiry  arises,  What  is  the 
legislative  intention  in  requiring  such  bonds  to  be  given  ?  Is  it 
that  they  shall  supersede  the  common-law  action  for  malicious 
prosecution  ?  If  so,  the  defendant  in  the  attachment  can  main- 
tain no  action,  save  on  the  bond.  If  not,  then  the  bond  must  be 
intended,  either  as  a  mere  security  for  what  may  be  recovered  in 
an  action  for  malicious  prosecution,  or  as  authorizing  a  recovery 
of  damages  for  a  wrongful  attachment,  on  other  principles  than 
those  established  by  the  common  law  in  actions  for  malicious 
prosecution. 

§  154.  On  the  first  point,  it  has  been  uniformly  decided,  that 
the  remedy  of  the  attachment  debtor  for  a  wrongful  attachment, 
by  an  action  for  malicious  prosecution,  is  not  affected  by  the 
execution  of  the  bond,  but  that  that  remedy  still  subsists.^ 

§  155.  On  the  second  point,  it  seems  clear  that  the  bond  is 
not  intended  as  a  mere  security  for  the  payment  of  what  may  be 
recovered  in  an  action  for  malicious  prosecution ;  for  if  so  in- 
tended, it  should  be  conditioned  for  the  payment  of  the  damages 
which  the  defendant  may  sustain  by  reason  of  the  attachment 
having  been  sued  out  maliciously  and  without  probable  cause; 
but  such  are  never  the  terms  used.  Again,  the  penalty  is  always 
in  a  prescribed  sum,  which  in  many  cases  would  be  much  less 
than  the  amount  that  might  be  recovered  in  an  action  for  mali- 
cious prosecution.     And  again,  if  so  intended,  no  action  could 

^  Ball  V,  Gardner,   21  WendeU,  270  ;  Mercer,  8  B.  Monroe,  51 ;  Senecal  v.  Smith, 

Bennett  v.  Brown,  20  New  York,  99.  9  Robinson  (Lfl.)f  ^^8;  Smith  r.  Eakin,  2 

3  Sanders  v.  Hughes,  2  Brevard,  495  ;  Sneed,  456 ;  Bruce  v.  Coleman,  1  Handy, 

Donnell  o.  Jones,  IS  Alabama,  490  ;  Smith  515  ;  Sledge  v.  McLaren,  29  Georgia,  64 ; 

V.  Story,   4  Hnmphreya,  169  ;   Pettit  o.  Churchill  p.  Abraham,  22  Illinois,  466. 
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properly  be  maintained  upon  it,  until  the  damages  had  been 
liquidated  and  determined  in  an  action  for  malicious  prosecu- 
tion;  whereas,  it  is  a  constant  practice  to  sue  in  the  first  in- 
stance on  the  bond,  and  has  been  repeatedly  decided  to  be 
admissible.^  Hence  we  apprehend  that  the  bond  is  not  intended 
merely  as  a  security  for  damages  recoverable  in  an  action  for 
malicious  prosecution;  and  that  in  requiring  such  bonds,  it  is 
intended  to  authorize  the  recovery  of  other  than  such  damages ; 
and  that  a  recovery  on  them  is  not  restricted  to  that  authorized 
by  the  principles  of  the  common  law  governing  actions  for  mali- 
cious prosecution. 

§  156.  This  subject  was  discussed  by  the  Court  of  Appeals  of 
Kentucky,  in  a  case  where  the  condition  of  the  bond  was  **  for 
the  payment  of  all  costs  and  damages  sustained  by  the  defendant 
by  reason  of  the  wrongful  issuing  of  the  order  for  the  attach- 
ment;" and  the  court  said  ^^If  an  order  has  been  obtained 
without  just  cause,  and  an  attachment  has  been  issued,  and 
acted  on  in  pursuance  of  the  order,  the  terms  of  the  bond  secure 
to  the  defendant  in  the  attachment  all  costs  and  damages  that  he 
has  sustained  in  consequence  thereof.  The  condition  of  the  bond 
is  satisfied,  and  its  terms  substantially  complied  with,  by  secur- 
ing to  him  damages  adequate  to  the  injury  to  the  property  at- 
tached, and  the  loss  arising  from  the  deprivation  of  its  use, 
together  with  the  actual  costs  and  expenses  incurred. 

^^  It  cannot  be  rationally  presumed  that  the  legislature  designed 
to  impose  on  the  security  in  the  bond  a  more  extensive  liability. 
The  statute  is  remedial  in  its  character,  and  should  be  expounded 
so  as  to  advance  the  object  contemplated.  To  impose  an  almost 
unlimited  liability  on  the  security  in  the  bond,  sufficient  to  em- 
brace every  possible  injury  that  the  defendants  might  sustain, 
would  be  in  effect  to  defeat  in  a  great  measure  the  object  of  the 
statute,  by  rendering  it  difficult,  if  not  impracticable,  for  the 
plaintiff  to  execute  the  necessary  bond."^ 

§  157  The  introduction  of  attachment  bonds  in  Alabama  led 
to  a  change  m  the  common-law  principles  which  would  otherwise 
have  regulated  the  action  for  a  wrongful  attachment.     The  first 

^  FMy  ilM,  OQt  the  attachment,  it  is  held  to  be  only 

*  Pettit  V.  Mercer,  8  B.  Monroe,  61.  security  for  the  payment  of  such  damages 

See  Bmce  9  Coleman,  1  Handy,  516.    In  as  may  be  recovered  in  an  action  for  ma- 

Geoigia,  where  the  bond  is  for  the  pay-  licions  attachment.    Sledge  v.  McLaren, 

ment  of   "  all  damages   which   may  be  29  Georgia,  64. 

recoT«nd  against  the  plaintiff"  for  suing 
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report.ed  decision  there  on  this  subject  was  in  an  action  an  the 
c(Me  ;  in  which  the  declaration  charged  that  the  defendant,  with- 
out any  just  or  probable  cause,  procured  an  attachment  to  be 
issued  and  levied  on  the  plaintiff's  property.  This,  as  a  decla- 
ration for  malicious  prosecution,  was  at  the  common  law  mani- 
festly insufficient.  Plea,  not  guilty  and  issue.  On  the  trial, 
the  Circuit  Court  charged  the  jury  tiiat  in  this  action  it  was  es- 
sential to  prove  malice.  This  view  was  overruled  by  the  Supreme 
Court;  its  decision  manifestly  resting  on  the  existence  of  the 
law  requiring  a  bond  to  be  given,  though  the  action  was  not  on 
the  bond.  That  law  was  considered  as  changing  the  common- 
law  rule  in  such  cases.  ^ 

The  next  was  also  an  action  on  the  case  for  suing  out  an  at- 
tachment without  any  reasonable  or  probable  cause,  and  for  the 
purpose  of  vexing  and  harassing  the  plaintiff.  The  Supreme 
Court  again  held,  that  the  expression  of  the  legislative  will,  in 
designating  the  terms  of  the  bond,  indicated  that  the  mere 
wrongful  recourse  to  this  process  was  a  sufficient  cause  of  action, 
and  that  malice  was  important  only  in  connection  with  the  ques- 
tion of  damages.^ 

The  same  court  held,  that  actions  on  attachment  bonds  are 
governed  in  all  respects  by  the  rule  they  had  established  as  i^ 
plicable  to  actions  on  the  case,  except  the  recovery,  which  could 
not  exceed  the  penalty  of  the  bond.^  This  rule  was  expressed  in 
these  words :  ^'  Whenever  an  attachment  is  wrongfully  sued  out, 
and  damage  is  thereby  caused  to  the  defendant  in  the  suit,  he  is 
entitled,  by  force  of  the  statutory  provision,  to  recover  for  the 
actual  injury  sustained.  And  if,  in  addition  to  its  being  wrong- 
fully sued  out,  it  is  also  vexatiously,  or  in  other  terms,  mali- 
ciously sued,  then  the  defendant,  upon  the  principle  which 
governs  the  correlative  action  for  a  malicious  prosecution,  may 
recover  damages  as  a  compensation  for  the  vexatious  or  mali- 
cious act ;  or,  in  the  terms  of  the  statute,  such  damages  as  he 
may  be  entitled  to  on  account  of  the  vexatious  suit. "  ^ 

§  158.  In  Louisiana,  the  same  views  as  those  entertained  in 
Alabama  have  been  expressed,  as  well  in  actions  on  attachment 
bonds,  as  in  those  which,  as  reported,  do  not  appear  to  be  of  that 

1  Wilson  V.  Outlaw,  Minor,  867 ;  Kirk-         *  Kirksey  v.  Jones,  7  Alabama,  622  ; 

aey  v,  Jones,  7  Alabama,  622.  McCullough    v.   Walton,   11   Ibid.   492 ; 

>  Kirksey  v.  Jones,  7  Alabama,  622  ;  Donnell  v.  Jones,  13  Ibid.  490 ;  Sharpe  v. 
Se&7  V.  Greenwood,  21  Ibid.  491.  Hunter,  16  Ibid.  765  ;  Floyd  v.  Hamilton, 

>  Hill  V.  Bushing,  4  Alabama,  212;  S3  Ibid.  235  ;  Pounds  v.fHamner,  57  Ibid. 
McCullough  V.  Walton,  11  Ibid.  492.  842 ;  Jackacm  v.  Smith,  75  Ibid.  97. 
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character.  There,  the  bond  is,  '^  for  the  payment  of  such  dam- 
ages as  the  defendant  majVecover,  in  case  it  should  be  decided 
that  the  attachment  was  wrongfully  issued."  While  the  com- 
mon-law principles  governing  actions  for  malicious  prosecution 
are  there  fully  recognized  and  affirmed,^  it  is  held,  that  where  no 
malice  exists,  the  actual  damage  sustained  may  be  allowed:  if 
malice  exists,  vindictive  damages  may  be  recovered.*  And  so 
in  Kansas,'  and  Texas. ^ 

§  159.  In  Missouri,  where  the  condition  of  the  bond  was  ^  for 
the  prosecution  of  the  suit  without  delay  and  with  effect,  and  the 
payment  of  all  damages  which  should  accrue  to  the  defendant  or 
any  garnishee,  in  consequence  of  the  attachment,"  the  principles 
of  the  conmion  law  in  regard  to  actions  for  malicious  prosecution 
have  not  been  applied  to  actions  on  these  bonds,  but  on  the  con- 
trary the  recovery  of  actual  damages  was  allowed  in  a  case  pre- 
senting no  ingredient  of  malice.^  And  so  in  New  York/  and  in 
Ohio.7 

§  160.  In  Tennessee,  however,  where  the  bond  is  conditioned 
'^for  satisfying  all  costs  which  shall  be  awarded  to  the  defendant, 
in  case  the  plaintiff  shall  be  cast  in  the  suit,  and  also  all  dam- 
ages which  shall  be  recovered  against  the  plaintiff  in  any  suit 
which  may  be  brought  against  him,  for  wrongfully  suing  out  the 
attachment,"  it  was  decided,  in  an  action  on  the  case  for  a 
wrongful  attachment,  that  the  principles  of  the  common  law  re- 
mained unchanged ;  ^  and  that  in  an  action  on  the  bond,  a  recov- 
ery might  be  had,  not  only  for  such  damages  as  are  properly 
recoverable  in  the  common-law  action,  but  likewise  for  other 
damages,  upon  grounds  contemplated  by  the  statute,  and  not 
embraced  by  the  principles  governing  the  action  on  the  case.^ 
In  this  State,  in  order  to  recover  under  the  bond  damages  for  a 
malicious  attachment,  such  as  are  recoverable  in  the  common- 
law  action,  it  is  necessary  in  the  declaration  to  aver  malice  in 
the  suing  out  and  levy  of  the  attachments^ 

1  Seneealv.  Smith,  9  Robinaon  (La.),         «  Reed  v.  Samnels,    22  Texts,    114; 

41$ ;  Grant  v.  Deuel,  8  IbicL  17.  Hughes  v.  Brooks,  86  Ibid.  879. 

*  Cox  0.  Robipson,  2  Robinson  (La.),         *  Hayden  r.  Sample,  10  Missouri,  215. 
S13 ;  Ofiutt  V.  Edwards,  9  IMd.  90  ;  Horn         *  Dunning  v.  Humphrey,  24  Wendell, 
r.  Bayard,    11   Ibid.  269  ;   Littlejohn  v.  81  ;  Winsor  v.  Oroutt,  11  Paige,  678. 
Wiloox,  2  Louisiana  Anaual,  620 ;  Moore         ^  Bruce  v.  Coleman,  1  Handy,  616. 

n  Withenburg,  18  Ibid.  22.  «  Smith  v.  Story,  4  Humphreys,  169. 

*  McUughlin  v.  Davis,  14  Kansas,  168.         *  Smith  v.  Eakin,  2  Sneed,  466. 

w  Doll  V.  Cooper,  9  Lea,  576. 
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§  160  a.  In  South  Carolina,  in  an  action  on  a  bond  conditioned 
^^for  the  payment  to  the  defendant  of  all  damages,  costs,  and 
charges  which  mig]it  accrue  to  him  by  reason  of  the  issuing  and 
obtaining  the  writ  of  attachment,  and  all  damages  consequent  to 
him  from  any  illegality  in  obtaining  and  suing  out  the  same, "  it 
was  held,  that  the  plaintiff  could  not  recover  punitive  damages, 
but  only  the  amount  he  had  been  injured  by  the  illegal  seizure 
of  his  property  under  the  attachment.*  In  Pennsylvania,  the 
bond  is  for  the  payment  of  ^^  all  legal  costs  and  damages  which 
the  defendant  may  sustain  by  reason  of  the  attachment ; ''  and 
there  it  is  held,  that  the  bond  was  designed  to  cover  such  injury 
as  the  defendant  suffered  where  the  plaintiff  failed  to  sustain  the 
attachment ;  but  not  the  damage  inflicted  by  the  malicious  use 
of  the  process.* 

§  161.  From  this  summary  of  the  views  of  different  courts  on 
this  subject,  it  is  apparent  that  the  execution  of  a  cautionary 
bond  by  an  attachment  plaintiff,  modifies  the  common-law  rule, 
and  gives  the  defendant  recourse  against  the  plaintiff  on  the 
bond,  for  a  wrongful  attachment,  where  there  existed  no  malice 
in  suing  it  out.  The  practical  working  of  this  rule  will  be 
presently  exhibited,  in  connection  with  the  question  of  damages. 

§  161  a.  In  some  States  the  statute  authorizes  the  defendant 
to  set  up  in  the  attachment  suit  a  counterclaim  for  the  wrongful 
suing  out  and  service  of  the  attachment;  but  unless  there  be  such 
a  statute  this  is  inadmissible.^ 

§  162.  The  only  party  who  can  maintain  an  action  on  an  at- 
tachment bond  is  the  defendant ;  and  the  existence  of  any  right 
of  action  thereon  depends  on  whether  his  property  has  been  at- 
tached. If  the  writ  was  not  levied,  he  has  no  recourse  on  the 
bond;  but  if  it  was  levied,  his  right  of  action  accrues  as  well 
when  the  attachment  is  dissolved  by  the  plaintiff's  voluntary 
abandonment  of  it,  as  when  that  result  follows  judicial  action.^ 
The  bond  is  not  required  for  the  protection  of  the  ofiicer  execut- 
ing the  attachment,  nor  for  the  indemnification  of  a  third  party 
whose  property  may  be  wrongfully  attached,  but  simply  for  the 

^  McClendon  v.  WelU,  20  South  Caro-         ^  Cox  v,  Robinaon,  2  Robinson  (La.)» 

lina,  514.  818 ;  Penniman  t;.  Richardson,  8  LoaJs- 

>  Dyer  v.  Sharp,  2  Penn.  County  Ct.  iana,    101 ;    Stdnhardt   v.     Leman,    41 

216.  Louisiana  Annual^  885. 

*  Atkins  0.  Swope,  88  Arkansas,  528. 
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benefit  of  the  party  against  whom  the  writ  issues.  This  was  so 
held  in  Virginia,  where  the  condition  of  the  bond  was  "  to  pay 
all  costs  and  damages  which  may  be  awarded  against  the  plain- 
tiff, or  sustained  by  any  person,  by  reason  of  his  suing  out  the 
attachment. "  ^  And  so  in  Louisiana,^  West  Virginia,*  Indiana,* 
and  lowa.^ 

The  defendant's  right  of  action  on  the  bond,  so  far  as  it  re- 
lates to  compensation  fop  injuring,  detaining,  or  converting  the 
property  attached,  passes  to  his  assignee  in  bankruptcy ;  but  not 
80  his  right  to  recover  compensation  for  injury  to  his  business, 
reputation,  and  credit,  and  vindictive  damages  based  on  the  fal- 
sity or  mcUa  fides  of  the  claim,  wanton  abuse  of  the  process,  or 
express  malice  in  suing  out  and  levying  it® 

An  assignee  of  a  firm  for  the  benefit  of  their  creditors  cannot 
maintain  an  action  on  an  attachment  bond,  to  recover  expenses 
incurred  and  paid  by  such  assignee  in  successfully  defending  an 
attachment  suit  against  one  member  of  the  firm.^ 

§  162  a.  Where  the  bond  is  to  pay  all  damages  sustained  "  by 
reason  of  the  attachment^  if  the  order  is  wrongfully  obtained/' 
no  action  will  lie  on  it  until  the  attachment  shall  have  been  dis- 
charged, and  such  final  disposition  of  it  must  be  alleged.*  But 
where  the  bond  is  conditioned  that  '^  the  plaintiff  shall  prosecute 
his  (letion  without  delay  and  with  effect,  and  pay  all  damages  and 
costs  that  may  accrue  to  the  defendant  by  reason  of  the  attach- 
ment," the  right  of  action  on  the  bond  does  not  accrue  until  not 
merely  the  attachment,  but  the  suit  in  which  it  was  obtained, 
shall  have  been  finally  disposed  of  adversely  to  the  plaintiff.® 
And  so  where  the  condition  of  the  bond  is,  ^^that  if  the  plaintiff 
shall  fail  to  prosecute  the  action  commenced  by  said  attachment 
with  effect,"  etc.^^  But  where  the  attachment  proceedings  are  ex 
parte,  the  right  of  action  on  the  bond  does  not  depend  on  the  at- 
tachment having  been  discharged ;  but  it  may  be  sued  on  after 
judgment  obtained  on  publication;  and  that  judgment  will  not 
preclude  the  defendant  therein  from  showing  that  the  attachment 

^  DftTis  V.  Commonwealth,  18  Grattan,         *  DoU  v.  Cooper,  9  Lea,  576. 
139.  7  Weirv.  Dostin,  82  Illinois  Appellate, 

'  BaspiUier  o.  Brownson,  7  Loaisiana,  888. 
231 ;    Edwards  v.   Tomer,    6    Robinson         '  Nolle  v.  Thompson,  8  Metcalfe  (Ky. ), 

(La.),  882.  121 ;  Eckman  v.  Hammond,  27  Nebraska, 

*  MitcheU  v.  Chancellor,  14  West  Ylr-  611. 

ginia,  22.  »  State  v,  Williams,  48  Missonri,  210. 

*  Faulkner  v.  Brigel,  101  Indiana,  829.        ^  Harbert     v.    Gomiley,     115    Penn. 

*  Mason  v.  Bice,  66  Iowa,  174.  Stote,  237. 
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was  wrongfully  obtained,  because  the  claim  on  which  it  was 
issued  was  false  and  unjust^ 

Where,  as  shown  in  the  next  section  to  be  the  case  in  Ofaio^ 
when  there  are  several  defendants  in  the  attachment,  a  suit  may 
be  maintained  on  the  bond  by  those  against  whom  the  attach- 
ment was  wrongfully  obtained,  without  joining  those  against 
whom  it  was  rightfully  obtained,  it  is  not  necessary,  in  a  suit  by 
the  former  on  the  bond,  to  aver  or  prove  that  the  attadmient  had 
been  discharged  as  to  the  latter.^ 

§  163.  Where  there  are  several  defendants,  and  a  bond  in 
favor  of  them  all,  it  was  held  in  Alabama,  that  the  action  on  tiie 
bond  must  be  in  the  name  of  all,  though  the  attadmient  was 
levied  on  the  separate  property  of  each,  in  which  they  had  not  a 
joint  interest  How  the  damages  are  to  be  divided  between  the 
obligees  in  the  bond,  is  a  matter  with  which  the  obligors  have 
no  concern,  as  they  will  be  protected  by  a  recovery  in  the  names 
of  all  the  obligees,  from  another  action,  by  all  or  either.^  In  Ohio, 
however,  it  was  held,  that  a  right  of  action  accrues  to  those  de- 
fendants who  were  injured  by  the  wrongful  attachment,  and 
that  it  is  not  necessary  that  the  defendants  against  whom  the 
attachment  was  rightfully  obtained  should  be  joined  either  as 
plaintiffs  or  defendants.^ 

§  164.  It  is  not  requisite,  in  order  to  enable  the  party  injured 
to  maintain  a  suit  on  the  bond,  that  he  should  obtain  an  order 
of  the  court  in  which  the  bond  was  filed,  to  deliver  it  to  him  for 
suit.* 

§  165.  The  sureties  in  the  bond  can  be  subjected  to  liability 
only  in  reference  to  the  particular  writ  for  obtaining  which  it 
was  given.  This  was  decided  in  Louisiana,  upon  the  following 
case :  A.  sued  out  an  attachment,  and  gave  bond.  The  attach- 
ment was  not  executed,  and  some  time  afterward  A.  voluntarily 
abandoned  it,  and  took  out  another,  without  giving  any  new 
bond.  It  was  held,  that  the  liability  of  the  surety  on  the  bond 
extended  only  to  the  time  of  the  abandonment  of  the  first  writ, 
and  could  not  be  revived  without  his  consent.® 

1  Bliss  V.  Heasty,  61  lUinoiB,  S88.  ^  Alexander  v.  Jacoby,  23  Ohio  State, 

3  Alexander  v.  Jacoby,  28  Ohio  State,  858.    See  Renkert  v.  Elliott,  11  Lei^  285. 

858.  ^  Bruce  t;.  Coleman,  1  Handy,  615. 

•  Boyd  V.  Martin,  10  Alabama,  700 ;  •  Erwin  v.  Com.  4  B.  B.  Bank,  18 

Haaterson  v.  Phinizy,  56  Ibid.  886.  Bobinson  (La.),  227. 
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§  165  a.  The  sureties  to  an  undertaJLing  bj  which  they  cove- 
nant  to  pay  all  costs  and  damages  which  may  be  awarded  to  or 
sustained  by  the  defendants,  not  exceeding  a  sum  specified,  are 
entitled  to  the  benefit  of  all  payments  for  costs  or  damages  made 
by  their  principal,  and  cannot  be  held  liable  for  more  than  the 
difference  between  the  amount  so  paid  by  him  and  the  sum 
specified  in  the  undertaking.^ 

§  166.  The  question  arises,  whether,  in  order  to  maintain  an 
action  on  the  bond,  the  damages  must  first  be  recovered  in  a 
distinct  action.  This  is  not  believed  to  be  requisite ;  and  it  was 
so  decided  in  Virginia,  where  the  bond  is  to  pay  "  all  such  costs 
and  damages  as  may  accrue  for  wrongfully  suing  out  the  attach- 
ment;"^ in  Alabama,  where  it  is  to  pay  ^^all  such  costs  and 
damages  as  he  might  sustain  by  the  wrongful  or  vexatious  suing 
out  of  the  attachment; "  ^  in  Arkansas,  where  it  is  to  pay  ^^all 
damages  the  defendant  may  sustain  by  reason  of  this  action,  if 
the  order  therefor  is  wrongfully  obtained ; "  *  in  Tennessee,  where 
it  is  to  pay  '^  all  damages  which  shall  be  recovered  against  the 
plaintiff  in  any  suit  which  may  be  brought  against  him,  for 
wrongfully  suing  out  the  attachment ; ''  ^  in  Ohio,  where  it  is  "  to 
pay  all  damages  which  the  defendant  may  sustain  by  reason  of 
the  attachment,  if  the  order  therefor  be  wrongfully  obtained ;  "  * 
and  in  Illinois,  where  it  is  ^'  to  pay  and  satisfy  the  defendant  all 
such  costs  and  damages  as  shall  be  awarded  against  the  plaintiff 
in  any  suit  which  may  hereafter  be  brought  for  wrongfully  suing 
out  the  attachment"'  The  Supreme  Court  of  Georgia,  how- 
erer,  took  a  different  view,  where  the  bond  was  to  pay  "all 
damages  which  may  be  recovered  against  the  said  plaintiff  for 
suing  out  the  attachment ; "  terms  almost  the  same  as  those  in 
the  Tennessee  bond.®  And  in  Mississippi,  where  the  bond  was 
^to  pay  and  satisfy  the  defendant  all  such  costs  and  damages  as 
shall  be  awarded  against  him  in  any  suit  which  may  be  here- 
after brought  for  wrongfully  suing  out  the  attachment,'*  it  was 
held,  that  suit  must  first  be  brought  against  the  principal  in  the 
bond,  and  that  an  action  thereon  against  the  sureties  can  only 
be  maintained  in  the  event  of  his  failure  to  pay  the  costs  and 

^  Baere  v.    Armstrong,  83  New  York         *  Smith  r.  Eakin,  2  Sneed,  456. 
Sopreme  Ct  19.  *  Bruce  v.  Coleman,  1  Handy,  515. 

*  Didmnon  9,  HcGraw,  4  Randolph,         ^  Churchill  9.  Abraham,  22  IDinois, 
151  465. 

*  Herndon  v.  Forney,  4  Alabama^  248.         *  Sledge  v.  Lee,  19  Georgia,  411. 

*  Boatwright  v.  Stewart,  87  Arkaoflas, 
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damages  recovered  against  him  in  such  suit.^  And  so  in 
Colorado  and  Maryland,  where  the  terms  of  the  bond  are  the 
same  as  in  Mississippi.^ 

§  166  a.  Where  the  suit  may  be  maintained  on  the  bond, 
without  previous  recovery  of  damages  in  a  distinct  action,  the 
sureties  may  be  sued  jointly  with  the  principal.^  If  the  defend- 
ant sue  the  principal  alone,  and  recover  damages  for  the  wrong- 
ful issue  of  the  attachment,  the  surety  cannot  be  made  liable 
upon  that  judgment;  for  he  was  not  a  party  to  it.^ 

§  167.  Debt  is  undoubtedly  the  proper  form  of  action  on  at- 
tachment bonds;  but  it  has  been  held  that  covenant  will  lie.^ 
In  assigning  breaches,  it  is  not  sufficient  merely  to  negative  the 
terms  of  the  condition.  The  declaration  must  show  that  the  at- 
tachment was  wrongfully  sued  out,  and  what  damages  the  plain- 
tiff has  sustained.  Therefore,  where  the  condition  was,  that  the 
plaintiff  should  prosecute  his  attachment  to  effect,  and  pay  and 
satisfy  the  defendant  all  such  costs  and  damages  as  he  might 
sustain  by  the  wrongful  or  vexatious  suing  out  of  such  attach- 
ment ;  and  the  breach  assigned  was  that  he  did  not  prosecute  his 
attachment  to  effect,  nor  pay  the  costs,  damages,  <tc.,  which  the 
defendant  sustained  by  the  wrongful  and  vexatious  suing  out  of 
the  attachment,  by  means  whereof  the  said  bond  became  for- 
feited, and  the  attachment  plaintiff  liable  to  pay  the  penalty; 
the  declaration  was  held  bad  on  demurrer.® 

§  168.  In  assigning  breaches,  if  the  damages  alleged  to  have 
been  sustained  exceed  the  amount  of  the  penalty,  it  is  proper  to 
assign  the  non-payment  of  the  penalty.  Where  the  damages 
claimed  do  not  equal  the  penalty,  the  averment  should  be  that 
they  have  not  been  paid.^  A  declaration  which  fails  to  aver  the 
non-payment  of  the  damages   sustained  is  bad  on  demurrer.^ 

§  169,    A  recital  in  the  condition  of  the  bond,  that  the  plain- 

1  Holcomb  0.  Foxworth,  84  Mississippi,  620.     See  Winsor  v.  Orcatt,   11  Pai^-, 

265.  578  ;  Love  v.  Kidwell,  4  Blackfonl«  653, 

1  Sterling  City  Mining  Co.  v.  Cook,  2  Steen  v,  Ross,  22  Florida,  480. 
Colorado,  24  ;  Sterling  City  Mining  Co.  v,         ^  Hill  v.  Boshing,  4  Alabama,  212. 
Hughes,  8  Ibid.  229  ;  McLnckie  v,  WU-         *  Michael  v.  Thomas,  27  Indiana,  501 ; 

Hams,  68  Maryland,  262.  Uhiig  v.  Sinez,  82  ibid.  498 ;  Ryder  v. 

*  Jennings  v.  Joiner,  1  Coldwell,  645«  Thomas,  82  Iowa,  66  ;  Homer  v.  Hani* 

*  Bunt  V.  Rheum,  62  Iowa,  619.  son,  87  Ibid.  878 ;  Pinney  v.  Hershfield, 
^  Hill  V.  Rushing,  4  Alabama,  212.  1  Montana,  867. 

*  Flanagnn   n.   Gilchrist,   8    Alabama, 
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tiff  had  issued  a  writ  of  attachment  against  the  defendant,  estops 
the  obligors  from  denying  by  plea  that  the  attachment  was  sued 
out,  and  such  a  plea  is  bad  on  general  demurrer.^ 

§  170.  Under  what  circimistances  may  the  attachment  defend- 
ant maintain  an  action  on  the  bond  ?  Does  the  mere  failure  of 
the  plaintiff  to  prosecute  his  suit  work  a  forfeiture  of  the  condi- 
tion ?  The  Supreme  Court  of  Louisiana  has  gone  very  far  in 
giving  recourse  on  the  bond  in  such  case.  There,  it  will  be  re- 
membered, the  obligation  is  ^'for  the  payment  of  such  damages 
as  the  defendant  may  recover,  in  case  it  should  be  decided  that 
the  attachment  was  wrongfully  obtained  ;  "  and  it  is  held,  that  if 
a  plaintiff  voluntarily  abandons  his  attachment,  he  renders  him- 
self and  his  surety  responsible  in  damages.^  The  same  court, 
with  less  apparent  reason,  has  gone  further,  and  decided  that, 
though  it  appear  that  the  plaintiff  had  at  the  commencement  of 
his  suit  a  sufficient  and  very  probable  cause  of  action,  and  was 
prevented  from  getting  a  judgment  by  some  technical  objection 
or  irregularity  in  the  proceedings,  which  could  not  be  foreseen, 
the  defendant  may  nevertheless  hold  him  liable  for  the  damages 
he  actually  sustained ;  and  that,  if  an  attachment  be  set  aside  by 
order  of  the  court,  it  is  prima  facie  evidence  that  it  was  wrong- 
fully obtained.^  A  decision  was  once  given,  that  would  seem  to 
exempt  the  surety  in  such  a  case  from  liability ;  ^  but  this  doc- 
trine was  held  inapplicable  to  the  plaintiff.^  As,  in  that  State, 
the  defendant's  claim  on  the  bond  for  damages  undoubtedly  rests 
on  its  being  decided  that  the  attachment  was  ^^  wrongfully  oh- 
tainedj "  it  is  difficult  to  see  upon  what  principle  the  plaintiff  can 
be  chai^d,  when  it  is  admitted  that  the  attachment  was  rightfully 
obtained,  but  he  failed  to  obtain  a  judgment,  for  technical  reasons 
having  no  connection  with  the  merits  of  the  action  or  the  cause 
for  attachment. 

The  Supreme  Court  of  Alabama  took  a  different  view  of  the 
subject,  and  one  more  consonant  with  sound  reason.  In  an  ac- 
tion on  an  attachment  bond,  the  condition  of  which  was,  ^^  that 
the  plaintiff  should  prosecute  his  attachment  to  effect,  and  pay 
the  defendant  all  such  costs  and  damages  as  he  may  sustain 
by  the  wrongful  or  vexatious  suing  out  the  attachment,"  it  ap- 

1  Love  V.  Eidwell,  4  Blackford,  553.  *  Garretson  t7.  Zacharie,  8  Martin,  N.  8. 

*  Cox  «.  Robinson,  2  Robinson  (La.),     481. 

SIS.      See    Penniman   v.   Richardson,  8         ^  Cox  t;.  Robinson,  2  Robinson  (La.), 
Looiaiana*  101.  818. 

*  Cox  V,  Robinson,  2  Robinson  (La.), 
813. 
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peared  that  in  the  attachment  suit,  the  defendant,  bj  a  plea  in 
abatement,  caused  the  attachment  to  be  quashed,  for  informality 
in  the  affidavit  upon  which  it  issued,  and  then  sued  the  plaintiff 
for  damages.  On  the  trial  of  this  suit  for  damages,  it  was 
shown  that  there  were  good  grounds  for  the  attachment,  though 
not  sufficiently  set  out  in  the  affidavit  The  court  charged  the 
jury,  that  if  they  believed  the  attachment  was  sued  out,  and  was 
abated  on  plea,  the  plaintiff  was  entitled  to  recover  the  actual 
damage  he  had  sustained.  The  Supreme  Court  held  this  in- 
struction to  be  wrong,  and  observed:  "We  think  that  by  the 
wrongful  suing  out  of  the  attachment  is  meant,  not  the  omis- 
sions, irregularities,  or  informalities  which  the  officer  issuing 
the  process  may  have  committed  in  its  issuance,  but  that  the 
party  resorted  to  it  without  sufficient  ground."  ^  In  other  words, 
that  the  resort  to  it  was  an  unlawful  act.^ 

In  Arkansas,  the  bond  was  "for  all  daihages  the  defendant 
may  sustain  by  reason  of  this  action,  if  the  order  therefor  is 
wrongfully  obtained ; "  and  it  was  there  held,  that  the  dissolu- 
tion of  the  attachment  for  informality  in  the  affidavit  was  not 
sufficient  proof  that  the  attachment  was  wrongfully  obtained.* 

In  Kentucky,  where  the  bond  was  conditioned  "  for  the  pay- 
ment of  all  costs  and  damages  sustained  by  the  defendant  by 
reason  of  the  wrongful  issuing  of  the  order  for  an  attachment," 
—  terms,  in  substance,  equivalent  to  those  of  the  Louisiana 
bond,  —  it  was  held,  that  a  mere  failure  to  prosecute  the  suit 
does  not  give  an  action  on  the  bond.  The  order  must  have  been 
procured  wrongfully  and  without  just  cause,  to  constitute  a 
breach  of  the  condition,  although  the  plaintiff  may  have  aban- 
doned the  prosecution  of  the  suit*    And  so  in  lowa.*^ 

In  Tennessee,  the  condition  of  the  bond  is,  "for  satisfying  all 
costs  which  shall  be  awarded  to  the  defendant,  in  case  the  plain- 

1  Sharpe  v.  Hunter,  16  Alabama,  765  ;  supply  the  burnt  record  or  submit  to  a 

City  National  Bank  v.  Jedries,  7S  Ibid,  nonsuit.    He  could  not  supply  a  complete 

188.     See  Eaton  v,  Bartscherer,  5  Ne-  record,  aud  thereupon  his  petition  was 

braska,  469.  dismissed,  and  his  attachment  *'  diachaiged 

^  Calhoun  v,  Hannan,  87  Alabama,  277.  without  prejudice."    He  was  then  sued  on 

*  Boatwright  v,  Stewart,  87  Arkansas,  the  bond  given  to  obtain  the  attachment. 
614.  It  was  held,  that  the  order  of  discharge 

*  Pettitt  V.  Mercer,  8  B.  Monroe,  51.  of  the  attachment  vnthout  pn^'udice  was, 
In  that  State  this  case  occurred  :  A.  sued  under  the  ciroumstances,  no  evidence  that 
B.  by  attachment,  and  when  the  case  the  attachment  was  wrongful  or  even  hnrt- 
had  been  several  years  pending,  the  office  toX,  but  rather  implied  the  oontraiy. 
•f  the  clerk  of  the  court,  and  the  record  Cooper  v.  Hill,  8  Bush,  219. 

in  the  case,  were  destroyed  by  fire.    Afber-         ^  Kockles  &.  Elggapieler,  47  Iowa,  400. 
wards,  the  court  ordered  the  plaintiff  to 
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tiff  shall  be  cast  in  the  suit,  and  aLso  all  damages  which  shall  be 
recovered  gainst  the  plaintiff  in  any  suit  or  suits  which  may  be 
brought  against  him  for  wrongfully  suing  out  the  attachment ; " 
and  it  has  been  there  decided,  that  mere  want  of  success  does  not 
per  u  subject  the  plaintiff  to  an  action,^  and  that  the  burden  is 
on  the  defendant  to  show  that  he  has  sustained  damage ;  and  if 
no  eyidence  to  that. point  be  given,  no  damages  can  be  recovered.^ 

In  Florida,  the  condition  of  the  bond  is  '^to  pay  to  the  defeud- 
ant  all  costs  and  damages  he  may  sustain  in  consequence  of  im- 
properly suing  out  the  attachment ; "  and  it  is  there  held,  that  to 
allege  that  it  was  determined  by  the  court  that  the  writ  was  im- 
properly issued,  was  not  suffici^t  to  sustain  an  action  on  the 
bond;  but  that  the  breach  should  state  with  distinctness  in  what 
its  impropriety  consisted.  Said  the  court:  "It  is  only  im- 
properly issued  when  the  plaintiff  has  no  meritorious  cause  of 
action,  of  that  class  of  actions  in  which  the  law  authorizes  a 
resort  to  the  remedy  against  the  defendant,  or  having  such  a 
cause  of  action  the  ground  alleged  in  the  affidavit  for  its  issue  is 
nntme,  or  not  one  of  the  grounds  enimierated  which  must  exist 
before  it  can  be  obtained.  We  do  not  think  it  was  intended  to 
cover  a  case  where  the  plaintiff  had  a  meritorious  cause  of  ac- 
tion, and  when  the  cause  for  issuing  an  attachment  is  one  of 
those  specified  in  the  statute,  and  is  true ;  but  the  attachment 
was  dissolved  for  some  irregularity  or  for  some  technical 
reason."* 

In  Missouri,  where  the  condition  of  the  bond  is  "that  the 
plaintiff  shall  prosecute  his  action  without  delay  and  with  effect, 
.  .  .  and  pay  all  damages  and  costs  that  may  accrue  to  any  de- 
fendant or  garnishee,  by  reason  of  the  attachment,  or  any  process 
or  proceeding  in  the  suit,  or  by  reason  of  any  judgment  or  pro- 
cess thereon ; "  a  judgment  on  the  merits  for  the  defendant,  in  the 
attachment  suit,  will  authorize  a  suit  on  the  bond,  though  he  did 
not  put  in  issue  the  truth  of  the  affidavit  on  which  the  attach- 
ment issued.*  And  so,  where  the  defendant  gives  special  bail 
dissolving  the  attachment,  and  the  plaintiff  dismisses  the 
action.* 

In  Indiana,  views  have  been  expressed  on  this  subject,  such  as 
have  not  been  elsewhere.  There  the  bond  or  "  undertaking  "  is 
that  the  plaintiff  "  shall  duly  prosecute  his  proceeding  in  attach- 

1  Smith  V.  Story,  4  HamphreyB,  169.  ^  State  v.  Beldsraeier,  50  Missouri,  226. 

*  Banning  v.  Beeves,  2  Tennessee  Gh'y,  *  State  v.  O'NeiU,  4  Missoari  Appeal, 
m  221. 

*  8teen  v.  Ross,  22  Florida^  4S0. 
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menty  and  pay  all  damages  which  may  be  Bustained  by  the  de- 
fendant, if  the  proceedings  of  the  plaintiff  shall  be  wrongful  and 
oppressive ; "  and  the  law  declares  that  ^'  a  defendant  shall  be 
entitled  to  an  action  on  the  undertaking  ...  if  it  shall  appear 
that  the  proceedings  were  wrongful  and  oppressive."  In  an  ac- 
tion of  this  kind,  it  appeared  that  the  attachment  suit  was  deter- 
mined in  favor  of  the  defendant,  but  without  his  putting  in  issue 
the  truth  of  the  affidavit,  and  without  any  finding  by  the  court 
on  that  point.  It  was  held,  that  the  right  of  action  existed, 
notwithstanding  there  had  been  no  such  issue  or  finding.  And 
the  court  went  farther,  though  the  point  was  not  involved  in  the 
case,  and  expressed  the  opinion  that  an  action  on  the  undertaking 
might  be  maintained,  if  the  attachment  proceedings  were  wrong- 
ful and  oppressive,  though  there  had  been  judgment  for  the 
'plaintiff  in  the  attachment  suit.^  This  would  seem  to  have  been 
intended  to  apply  only  to  a  case  where  there  had  been  no  contest 
over  the  affidavit ;  for  at  the  same  term  the  court  said  that  where 
both  the  main  action  and  the  attachment  are  sustained,  —  which, 
of  course,  implies  a  contest  on  both,  —  there  can  be  no  suit  on 
the  undertaking.* 

In  Kansas,  the  allowance  of  a  motion  to  vacate  and  discharge 
the  attachment,  because  the  allegations  in  the  affidavit  therefor 
were  untrue,  is  conclusive,  and  authorizes  a  recovery  on  the 
bond,^  before  the  final  determination  of  the  suit  in  which  the 
attachment  issued.^ 


§  170  a.  When  sued  on  the  bond,  where  there  has  been  no 
previous  trial  and  determination  of  the  rightfulness  of  the  plain- 
tiff's act  in  suing  out  the  attachment,  the  question  arises 
whether,  in  justifying  that  act,  he  is  confined  to  matters  known 
to  him  when  the  attachment  was  obtained,  or  may  also  show 
facts  which  were  not  then  known  to  him,  but  which  go  to  prove 
that  the  grounds  alleged  by  him  for  obtaining  it  were  in  fact 
true.  In  an  action  for  malicious  prosecution,  as  appears  else- 
where,^ probable  cause  cannot  be  established  by  showing  facts  of 
which  the  plaintiff  had  no  knowledge  when  he  sued  out  the  writ ; 
but  in  Iowa,  it  has  been  held  otherwise,  in  suits  on  attachment 
bonds,  whose  obligation  is  "to  pay  all  damages  which  the  defend- 
ant may  sustain  by  reason  of  the  wrongful  suing  out  of  the  at- 
tachment"   In  that  State,  to  obtain  an  attachment,  the  plaintiff 


1  Harper  v.  Keys,  43  Indiana,  220. 

*  Wibton  V.  Root,  48  Indiana,  486. 

*  Hoge  V.  Norton,  22  Kansaa,  S74. 


^  Kerr  v.  Reece,  27  Kansas,  469. 
*  Piot,  §  782  a. 


[154] 


CHAP.  VI.]  ATTACHMENT  BONDS.  §  170  a 

swears  that  he  verily  believes  that  the  defendant  is  doing  or  has 
done  that  which  will  justify  the  attachment  It  was  there  held, 
at  first,  that  the  true  issue  in  an  action  on  the  bond  is  whether 
the  plaintiff  had  safficient  cause  for  believing  as  he  alleged ;  and 
that  if  the  belief  appears  to  have  been  without  foundation  or 
verity,  the  attachment  was  wrongful.^  Afterwards  the  court 
said:  ^The  question,  under  our  statute,  is  not  whether  the  facts 
were  actually  true,  upon  which  the  attaching  plaintiff  bases  his 
affidavit  for  a  writ,  but  had  he,  exercising  that  degree  of  caution 
that  a  reasonably  prudent  man  should,  good  cause  to  believe  that 
which  he  had  stated  as  true."  *  There  would  be  more  foundation 
for  this  view  if  the  statute,  as  in  some  States,  required  the  plain- 
tiff to  aver  that  he  had  good  reason  to  believe  and  did  believe 
the  existence  of  the  facts  alleged  in  the  affidavit  for  obtaining 
the  attachment;  but  even  in  that  case,  as  elsewhere  appears,^  a 
plea  traversing  the  affidavit  does  not  put  in  issue  the  plaintiff's 
beUef,  nor  the  goodness  of  the  reasons  for  his  belief,  but  the  truth 
of  the  facts  charged.  It  is  not,  therefore,  surprising  that  the 
Iowa  court  should  have  subsequently  reconsidered  and  changed 
its  conclusions.  The  rule  there  now  is,  that  if  the  plaintiff  had 
good  cause  to  believe  the  grounds  for  attachment  true,  or  if  they 
were  true  in  fact,  the  suing  out  of  the  attachment  was  not  wrong- 
ful^ In  that  State,  where  an  attachment  was  obtained  on  the 
allegation  that  '^  the  defendant  was  about  to  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors,  and  was  about  to  con- 
vert his  property  into  money  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors ; "  in  an  action  against  the  attachment 
plaintiff  for  wrongful  attachment,  it  was  held,  that  if  he  had 
reasonable  grounds  to  believe  the  allegations  upon  which  the  writ 
issued,  the  action  could  not  be  maintained ;  and  that  it  was  error 
for  the  court  to  instruct  the  jury  that  the  grounds  of  his  belief 
should  have  been  such  ^^  as  to  lead  a  reasonably  prudent  man  to 
act  in  matterB  of  highest  moment  to  himself. "  ^  And  in  the  same 
State,  where  an  attachment  was  obtained  on  the  ground  that  the 
*^  defendant  had  disposed  of  his  property  in  whole  or  in  part  with 
intent  to  defraud  his  creditors ; "  and  the  defendant  brought  an 
action  against  the  attachment  plaintiff  for  wrongfully  suing  out 
the  attachment;  it  was  held,  that  it  was  error  for  the  court  to 
instruct  the  jury  that  if  the  defendant  had  not  so  disposed  of  his 

^  Winchester  v,  Coz,  4  O.  Oreene,  121 ;  *  Post,  |  40». 

Habke  v.  Damon,  8  Iowa,  107.  ^  Vorse  v.  PhUlipB,  S7  Iowa,  428. 

'  Barton   v,   Knapp,   14   Iowa,   196  ;  ^  Carey  v.  Ouxmiaon,  51  Iowa,  202. 
Kordhaos  v.  Peterson,  54  Ibid.  68.      ^ 
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property  he  was  entitled  to  recover ;  and  that  to  justify  a  recov- 
ery on  the  attachment  bond  it  must  appear  not  only  that  the 
ground  alleged  for  suing  out  the  attachment  did  not  exist,  but 
that  the  attachment  plaintiff  had  no  reasonable  cause  to  believe 
that  it  existed.^ 

§  170  h.    In  connection  with  the  matter  of  action  cm  the  bond 
comes  the  question  whether  the  attachment  defendant  may  set 
up,  by  way  of  set-off  or  counter-claim,  against  the  plaintiff's  ac- 
tion, a  claim  under  the  bond  for  damages  for  a  wrongful  attach- 
ment.    In  some  States  this  is  expressly  authorized  by  statute ; 
but  where  not  so  authorized  can  it  be  done  ?    This  must  depend 
on  the  statute  of  set-off  in  each  State.     As  a  general  proposition, 
unliquidated  damages  cannot  be  set  off ;  but  where  tlie  statutory 
terms  allow  it,  there  would  seem  to  be  no  good  reason  why  that 
recourse  should  be  denied  to  the  defendant  in  a  wrongful  attach- 
ment    In  Pennsylvania  unliquidated  damages  may  be  set  off, 
where  they  arise  ex  cantractUy  and  are  capable  of  liquidation  by 
any  known  legal  standard ;  ^  and  there,  under  a  bond  conditioned 
for  the  payment  to  the  defendant  of  all  legal  costs  and  damages 
which  he  might  sustain  by  reason  of  the  attachment  if  the  plain- 
tiff fail  to  prosecute  the  attachment  with  effect,  it  is  held,  that 
the  defendant  may  set  off  against  the  plaintiff's  action  the  dam- 
ages he  sustained  by  the  wrongful  attachment;  and  the  court 
said :  ^'  After  the  giving  of  the  bond  in  the  attachment  proceed- 
ing, the  seizure  of  the  defendant's  goods  was  not  a  tort,  but  a 
perfectly  lawful  act     If  any  damages  resulted  therefrom  to  the 
defendant,  the  plaintiff  was  bound  by  his  contract,  to  wit,  the 
bond,  to  pay  the  amount  thereof  to  the  defendant     The  defend- 
ant, in  order  to  recover  those  damages,   would  necessarily  be 
obliged  to  bring  an  action  on  the  bond.     This  being  so,  it  is  per- 
fectly clear  that  his  right  of  action  against  the  plaintiff  is  not 
for  damages  for  a  trespass,  but  damages  for  breach  of  the  condi- 
tion of  the  bond.     The  right  is  ex  contractu  and  not  ex  delicto. 
While  it  is  true  the  damages  are  unliquidated,  they  are  capable 
of  liquidation  by  proof,  and  therefore  the  right  to  set  them  off  in 
this  action  comes  clearly  within  the  adjudicated  cases. "  ^ 

§  171.    In  an  action  on  the  bond,  where,  in  the  attachment 
suit,  the  proceedings  were  entirely  ex  parte^  it  is  not  sufficient 

1  Nordhaus  ».  PeterBon,  64  Iowa,  68.  *  Plankett  v.  S«uer,  101  Feim.  SUttb 

*  Hunt  V.   Oilmore,   69  Penn.  State,    856. 
450  ;  Halfpenny  v.  Bell,  82  Ibid.  128. 
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merely  to  assign,  as  a  breach  of  the  condition,  that  the  defend- 
ant did  not  owe  the  debt  for  which  the  attachment  was  sued  out ; 
he  must  set  forth  the  proceedings  under  the  attachment,  and 
show  that  a  judgment  was  given  against  him,  and  his  property 
used  to  satisfy  it ;  that  he  did  not  owe  the  debt ;  and  that  the 
attachment  and  judgment  were  illegal.^ 

§  172.  Where  the  cases  in  which  an  original  attachment  may 
issne  are  different  from  those  authorizing  an  auxiliary  or  ancil- 
lary attachment,  —  a  writ  taken  out  in  aid  of  a  pending  suit 
insiituted  by  siunmons,  —  and  the  plaintiff  in  an  original  attach- 
ment is  sued  on  his  bond,  he  cannot,  as  a  defence  thereto,  show 
that,  when  he  obtained  the  attachment,  facts  existed  which, 
mider  the  law,  would  have  justified  an  ancillary  attachment' 
And  80,  where  the  statute  authorizes  the  issue  of  attachments  of 
different  kinds,  and  for  distinct  purposes,  in  different  classes  of 
cases,  when  resort  is  had  to  the  process  in  one  class,  it  is  wrong- 
fully sued  out  if  neither  of  the  grounds  prescribed  by  the  statute 
on  which  the  process  may  issue  in  that  particular  class  exists, 
though  a  statutory  cause  for  issuing  the  writ  in  some  other  class 
may  be  shown.' 

§  173.  Where  an  attaching  plaintiff  complies  with  all  the  re- 
quirements of  the  law  in  procuring  an  attachment,  the  presump- 
tion is,  that  it  is  rightfully  sued  out;  and  if  the  defendant,  in 
an  action  on  the  bond,  claims  that  it  was  wrongfully  done,  the 
burden  is  upon  him  to  establish  that  fact.^  Not  that  he  must 
necessarily  do  it  by  positive  testimony ;  but  it  may  be  shown  by 
proof  of  such  facts  and  circumstances  as  tend  to  establish  the 
wrongful  character  of  the  act^  The  failure  of  the  attaching 
plaintiff  to  sustain  his  action  is  xmdovibtedly  prima  facie  evidence 
in  support  of  the  defendant's  action  on  the  bond ;  but  it  is  not 
conclusive  proof  that  the  attachment  was  either  wrongfully  ob- 
tained, in  the  sense  of  being  merely  obtained  without  sufficient 
cause,  though  without  malice,^  or  that  the  attachment  plaintiff 
acted  wilfully  wrongs  that  is  maliciously,  in  suing  it  out^  The 
latter  position  will  undoubtedly  hold  good  in  all  cases,  without 
regard  to  the  particular  manner  in  which  the  attachment  suit  was 

'  Hoflhaw  V,  Hoshaw,  8  Blackford,  258.  tows  v,  Lehndorff,  IMd.    96  ;   Dent   v. 

'  Beynolda  v.  Colbnath,  14  Alabama,  Smith,    58    Ibid.    262 ;    Boatwrigbt   v. 

^^  Stewart,  87  Arkanaaa,  614. 

*  Baxley  v.  Segrest,  85  Alabama,  188.  *  Sackett  v.  McOoid,  28  Alabama,  851. 

*  OaUioan  9.  Hannan,  87  Alabama,  277.         ^  Rarer  «.  Webster,  3  Iowa,  502. 

*  Vritha  9.  Hagge,  8  Iowa,  168 ;  Bur- 
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terminated  in  favor  of  the  defendant ;  but  it  is  deemed  quite  as 
certain,  that,  in  an  action  in  the  former  class  of  cases,  where 
malice  is  not  involved,  and  only  the  wrong  of  the  attachment  is 
to  be  established,  \f  ike  9uit  wa%  terminated  by  a  finding  in  favor 
of  the  defendant^  an  an  is9us  as  to  the  truth  of  the  facts  alleged 
as  the  ground  for  the  attachment,  then  the  judgment  would  con- 
clusively establish  that  the  attachment  was  wrongfully  obtained.^ 
So,  if  there  was,  when  the  attachment  was  obtained,  no  debt  due 
from  the  defendant  to  the  plaintiff.^  On  the  other  hand,  if  there 
was  a  verdict  for  the  plaintiff  on  the  trial  of  the  truili  of  the 
facts  so  alleged,  it  is  a  determination  that  the  attachment  was 
rightfully  sued  out* 

But  so  far  as  the  amount  of  the  claim  of  the  attachment  plain- 
tiff is  involved  in  the  question  of  the  defendant's  recourse  upon 
the  bond,  the  judgment  in  the  attachment  suit  is  conclusive; 
and  if  that  be  for  a  less  sum  than  the  law  allows  an  attachment 
to  issue  for,  it  is  complete  evidence  that  the  attachment  was 
wrongfully  obtained^  though  it  does  not  settle  the  question  of 
wilful  wrong  on  the  part  of  the  attachment  plaintiff.* 

§  173  a.  In  an  action  on  the  bond,  the  officer's  return  is 
conclusive  as  to  the  property  returned  as  levied  on,  but  it  does 
not  preclude  proof  that  he  seized  more  than  he  specified  in 
his  return.^  Nor,  in  such  case,  is  it  any  defence  that  the  re- 
turn does  not  show  a  levy  made  according  to  the  statute,  if  a 
levy  de  facto  was  made.  Nor  is  it  a  justification  or  mitigation 
of  damages,  that  the  claim  sued  on  was  a  just  one,  where  the 
statutory  ground  for  suing  out  the  attachment  did  not  exist ;  for 
the  claim  may  be  just,  and  yet  the  attachment  wrongful,  and 
even  wilfully  wrong.®  And  where,  to  obtain  an  attachment  of 
certain  property,  the  attaching  creditor  averred  it  to  be  the 
defendant's,  he  cannot,  when  sued  on  the  bond,  set  up  as  a 
defence  that  it  was  not^ 

§  178  J.  If  there  be  no  levy  of  the  attachment,  there  could,  of 
course,  be  no  recourse  on  the  attachment  bond  in  respect  of 
damages  on  account  of  detention  of  property.     But  in  Alabama 

1  Mitchell   V,   Mattingly,  1    Metcalfe         *  Post,  §  744 ;  Oaddis  f.  Lord,  10  Iowa, 

(Ky.),   237;  Boatwright  v.  Stewart,  87  141. 
Arkansas,  614.  ^  Hensley  9.  Rose,  76  Alabama,  378;  Jef- 

>  Lockhart   v.  Wooda,    88    Alabama,  ferson  Co.  Sav.  Bank  v.  Evom,  84  Ala.  529. 
681 ;   Tacker  v,   Adams,   52  Ibid.  254  ;         *  Dmmroond  o.  Stewart,  8  Iowa,  841. 
Damron  v.  Sweetser,  16  Bradwell,  889.  ^  Brandon  v.  Allen,  28  LonisiKna  An* 

*  Calhoun  v,  Hannan,  87  Alabama,  277.  nnal,  60. 
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it  is  held,  that  in  such  case  special  damage,  such  as  injury  to 
the  defendant's  credit,  resulting  from  the  mere  issue  of  the  writ, 
may  be  recovered ;  and  that  garnishment  under  the  writ  is,  in 
effect,  a  levy,  though  the  garnishee  be  not  indebted  to  the  de- 
fendant, and  be  discharged  on  his  answer.^ 

§  174  In  an  action  on  the  bond,  the  attachment  plaintiff  can- 
not excuse  himself,  because,  in  obtaining  the  attachment,  he 
acted  in  good  faith  ;^  nor  will  he  be  permitted  to  show  that  his 
debtor  was  insolvent ;  ^  nor  can  he  —  as  he  could  if  sued  for  a 
malicious  attachment  ^  —  urge  as  a  defence  that  other  grounds  of 
attachment  than  those  specified  in  his  affidavit,  existed ;  ^  nor  is 
the  matter  of  probable  cause  involved,  except  in  relation  to  the 
question  of  damages ;  and  where  the  affidavit  avers  the  existence 
of  the  ground  for  attachment,  and  not  the  plaintiff's  belief  of  its 
existence,  no  belief  of  the  attachment  plaintiff,  however  firm  and 
sincere,  that  he  had  good  ground  for  obtaining  the  attachment, 
can  affect  the  defendant's  right  to  recover  against  him  the  actual 
damage  he  has  sustained.®  And  in  order  to  such  recovery,  it  is 
not  necessary  for  the  defendant  to  show  that  he  has  paid  the  act- 
ual damages  he  has  sustained.^  And  in  Missouri  it  was  held, 
that  evidence  of  special  damages,  such  as  expenses  of  travel  and 
attorney's  fees,  paid  out  in  defence  of  the  attachment  suit, 
cannot  be  given  under  a  general  averment  of  damages,  but  must 
be  specially  averred.  Said  the  court:  ^^ Damages  are  either 
general  or  special.  General  damages  are  such  as  the  law  im- 
plies or  presumes  to  have  accrued  from  the  wrong  complained 
of.  Special  damages  are  such  as  really  took  place,  and  are  not 
implied  by  law.  But  when  the  law  does  not  necessarily  imply 
that  the  plaintiff  sustained  damage  by  the  act  complained  of, 
it  is  essential  that  the  resulting  damage  should  be  shown 
with  particularity  in  order  to  prevent  surprise  to  the  defend- 
ant, which  might  otherwise  ensue  on  the  trial. "  ^  Afterwards 
the  same  court  held  special  damages  recoverable  under  an  alle- 
gation that  the  attachment  defendant  ^'was  compelled  to  and 
did  lay  out  and  expend  large  sums  of  money,  and  was  put  to 

^  Floarnoy  v,  Lyon,  70  Alabama,  808.  calf  v.  Young,  43  Ibid.  648  ;  Dun  v.  Jack- 

'  CharchUl  v.   Abraham,  22   Illinois,  son,  59  Ibid.  203  ;  Pollock  v,  Oantt,  69 

455.  Ibid.  873  ;  Pettit  v.  Mercer,  8  B.  Monroe, 

'  Eaafman  v.  Armstrong,  74  Texas,  65.  51  ;  Bear  v.  Marx,  68  Texas,  298  ;  Woods 

*  /W,  {  743.  V,   Huffman,   64  Ibid.   98  ;   Kennedy  v. 

*  Blum  V.  Strong,  71  Texas,  821.  Meachara,  18  Federal  Reporter,  312. 

*  Alexander  v.  Hutchison,  9  Alabama,         ^  Metcalf  v.  Young,  43  Alabama,  648. 
825;  DonneU  v.  Jones,  13  Ibid.  490 ;  Met-         ^  State  v.  Blackman,  61  Missouri,  819. 
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great  expense  and  trouble  in  and  about  defending  said  action  of 
attachment "  ^ 

§  175.  What  is  this  <icttial  damage  7  On  general  principles  it 
must  be  the  natural,  proximate,  legal  result  or  consequence  of 
the  wrongful  act  Remote  or  speculative  damages,  resulting 
from  injuries  to  credit,  business,  character,  or  feelings,  cannot  be 
recovered.'  In  Mississippi,  under  a  statute  which  authorized 
^'  loss  of  trade  and  special  injury  to  business  "  to  be  considered, 
it  was  held,  that  contingent  and  uncertain  profits,  and  losses  of 
profits  in  speculative  trade,  could  not  be  allowed.*  In  Ohio, 
where  a  stock  of  goods  kept  for  sale  by  retail  was  seized,  and  the 
defendant's  business  consequently  suspended,  it  was  held,  that 
the  jury  might  allow  for  natural  and  necessary  loss  of  business 
during  the  time  the  same  was  suspended ;  but  not  for  injury  to 
tljie  reputation  of  the  goods,  supposed  to  affect  their  marketable 
value.*  Actual  damage  may  be  properly  comprehended  under 
two  heads :  1.  Expense  and  losses  incurred  by  the  party  in  mak- 
ing his  defence  to  the  attachment  proceedings ;  and  2.  The  loss 
occasioned  by  his  being  deprived  of  the  use  of  his  property  dur- 
ing the  pendency  of  the  attachment,  or  by  an  illegal  sale  of  it, 
or  by  injury  thereto,  or  loss  or  destruction  thereof.^  For  losses 
9iid  trouble  of  these  descriptions,  the  attachment  defendant 
should  be  liberally  remunerated.*  But  if  the  property  attached 
was  not  the  defendant's,  he  can  recover  no  damages,^  nor  can  he 
recover  for  expenses  which  he  was  not  legally  liable  to  pay.® 

Where  property  is  not  levied  on,  but  a  garnishee  is  summoned, 


1  Kelly  V.   Beanchamp,   59  Missouri,  sas,  707  ;  Oberne  v.  Gaylord,  13  Bradvell, 

178.  80. 

'  Beidbar   v,   Bei^ger,   8    B.   Monroe,         *  Cox  v,  Bobinson,  2  Robinson  (La.), 

160  ;  Stote  v,  Tbomas,  19  Missouri,  613  ;  313  :  Horn  v.  Bayard,  11  Ibid.  259  ;   Pet- 

Donnell  v.  Jones,  13  Alabama,  490 ;  Floyd  tit  v.  Mercer,  8  B.  Monroe,  51 ;  Beidbar 

V.   Hamilton,  33  Ibid.  235  ;   Higgins  v,  9.  Bei^r,  Ibid.  160 ;  McReady  v.  Rogers, 

Mansfield,  62  Ibid.  267  ;  Pollock  v.  Gantt,  1  Nebraska,  12i  ;  HoUiday  v.  Cohen,  34 

69  Ibid.  373 ;  Kaufman  v.  Armstrong,  74  Arkansas,  707  ;  Boatwright  o.  Stewart,  37 

Ibid.  65  ;  Jackson  r.  Smitb,  75  Ibid.  97  ;  Ibid.  614  ;  Sanford  v.  Willetts,  29  Kansas, 

Lee  V.  Wilkins,  1  Texas  Unreported  Cases,  647  ;  Marqueze  v.  Southeiraer,  59  Missis- 

287 ;    Holliday  v.   Cohen,   34  Arkansas,  sippi,   430  ;  Knapp  v.  Barnard,  78  Iowa, 

707  J    Obeme  •.   Gayloi-d,   18  Bradwell,  847. 

80 ;  Campbell  v.  Chamberlain,  10  Iowa,         *  Offutt  o.  Edwards,  9  Robinson  (La.), 

387.  90  ;  Campbell  v.  Chamberlain,  10  Iowa, 

*  Myers  r.  Farrell,  47  Mississippi,  281.  337  ;  Lawrence  v.  Hagerman,  56  Illinois, 
See  Lowenstein  v.  Monroe,  55  Iowa,  82.  68. 

*  Alexander  v,  Jacoby,  28  Ohio  State,         ^  Pinson  v,  Klrsh,  46  Texaa,  26. 

858.    See  Holliday  v,  Cohen,  84  Arkan-         ^  State  v,  Kevill,  17  Missouri  Appeal, 

144. 
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and  the  attachment  fails,  an  element  of  damage  recoverable  is 
the  defendant's  loss  of  interest  on  the  debt  of  the  garnishee 
pendente  lite.^ 

§  176.  Under  the  first  head  will  be  allowed  costs  and  expenses 
incurred  in  procuring  the  discharge  of  the  attachment,  and  the 
restoration  of  the  attached  property;^  costs  and  expenses  in 
obtaining  testimony  on  a  trial  of  the  truth  of  the  affidavit  on 
which  the  attachment  was  issued;^  costs  of  suit  to  which  the  de- 
fendant has  been  subjected,^  as  well  in  an  appellate  court  as  in 
that  in  which  the  suit  was  brought;  ^  and  fees  paid  to  counsel  for 
services  in  defending  the  attachment  suit;^  but  not  fees  to  coun- 
sel in  defending  the  cause  of  action ;  ^  nor  fees  to  counsel  em- 
ployed by  the  attachment  defendant  to  defend  the  garnishee  from 
liability;*  nor  fees  to  counsel  for  services  in  the  action  on  the 
bond.^  In  Texas,  the  court  refused  to  allow  attorney's  fees, 
because  it  regarded  them  in  the  nature  of  exemplary  damages, 
and  because  the  defendant  must  have  incurred  that  expense  in 
defending  the  action,  whether  an  attachment  had  been  sued  out 
or  not  ^^    And  in  that  State  the  court  refused  to  allow  for  the 

^  state  V.  Beldsmeier,  56  Missouri,  226  ;  ron  v.  Sweetser,  16  Bramwell,  839  ;  Tyler 

Jtcobos  V.   Monongahcla    Nat    B'k,    85  v.  Safford,  31  Kansas,  608 ;  Frost  f.  Jor- 

Fedend  Reporter,  895.  dan,  87  Minnesota,  544 ;  State  9.  Thomas, 

>  Alexander  v,  Jacoby,  28  Ohio  State,  19  Missouri,  618 ;  State  v.  Beldsmeier,  56 

S58;  State  v.  McHale,  16  Missouri  Ap-  Ibid.  226  ;  State  v,  McHale,  16  Missouri 

peal,  478 ;  Sute  v.  Laiabie,  25  Ibid.  208.  Appeal,    478  ;   Territory  v,   Rindscoff,   4 

<  Hayden  v.  Sample,  10  Missouri,  215.  New  Mexico,  868.     Bed  contra.  Heath  v. 

*  Dunning  v,  Humphrey,  24  Wendell,  Lent,  1  California,  410 ;  Patton  v,  Gar- 
Si  ;  Winsor  v.  Orcutt,   11  Paige,  578 ;  rett,  37  Arkansas,  605. 

Tnpnall  v.  McAfee,  8  Metcalfe  (Ky.),  84  ;  ^  Accessory  T.  Co.   r.   McCerren,    18 

GretTes  v.  Newport,  41  Minnesota,  240.  Louisiana  Annual,  214  ;  Trapnall  v.  Mc- 

*  Bennett  v.  Brown,  81  Barbour,  158  ;  Afee,  8  Metcalfe  (Ky.),  84  ;  Alexander  v. 
SO  New  York,  99.  Jacoby,  28  Ohio  State,  858  ;  Damron  v. 

*  Offuttv.  Edwards,  9  Robinson  (La.),  Sweetser,  16  Brad  well,  889  ;  Burgen  v. 
^;  Uttlejohn  v.  Wilcox,  2  Louisiana  Sharer,  14  B.  Monroe,  497  ;  Johnson  v. 
Annual,  620  ;  Phelpe  v,  Coggeshall,  18  Farmers'  Bank,  4  Bush,  283  ;  Frost  v,  Jor- 
Ibid.  440 ;  Accessory  Transit  Co.  v,  Mc-  dan,  87  Minnesota,  544 ;  Northampton 
Cerreo,  Ibid.  214;  Trapnall  v.  McAfee,  National  Bank  v.  Wylie,  59  New  York 
3  Metcalfe  (Ky.),  84 ;  Seay  v.  Greenwood,  Supreme  Ct.  146. 

21  Alabama,  491 ;   Burton  o.  Smith,  49         ^  Pounds  v.  Kamner,  57  Alabama,  342; 

Ibid.  293 ;  Higgins  v.  Mansfield,  62  Ibid.  Hays  v.  Anderson,  Ibid.  374  ;   Flournoy 

267 ;   Dothani  v.  Sheid,  69  Ibid.  185 ;  v.  Lyon,  70  Ibid.  808. 

Swift r.  Plessner,  89  Michigan,  178  ;  Ray-         *  Offutt  tr.  Edwards,  9  Robinson  (La.), 

mood  p.  Green,  12  Nebraska,  215  ;  North-  90  ;  Plumb  v.  Woodmansee,  84  Iowa,  116; 

np  V.  Garrett,  24  New  York  Snpreme  Vorse  v.  Phillips,  87  Ibid.  428  ;  Hays  v. 

Ct  497 ;   Baere  v,  Armstrong,  83  Ibid.  Anderson,  57  Alabama,  374 ;  Copeland  v, 

19;  Yorse  v.   PhiUipe,  87  Iowa,    428;  Cunningham,  63  Ibid.  394. 

Wbitney  v,  Brownewell,  71   Ibid.   2.51  ;        ^^  Hughes    v.   Brooks,  86  Texas,  879. 

Morm  p.  Price,  2  Blackford,  457 ;  Dam-  See  Littleton  v.  Frank,  2  Len,  800. 
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party's  time  spent  and  expenses  incurred  in  attending  court  in 
defence  of  the  suit.^  In  Illinois,  however,  it  was  ruled  that 
travelling  expenses  and  hotel  bills  paid  by  the  defendant  in  at^ 
tending  the  court  for  the  trial  of  the  cause,  were  proper  to  be 
considered  in  the  assessment  of  damages.'  And  so  in  Missouri,' 
and  Tennessee.^  Where  the  attachment  is  not  the  original 
process,  but  ancillary  to  an  action  instituted  by  summons,  no 
costs  or  expenses  connected  with  the  defence  of  the  suit,  in  aid 
of  which  the  attachment  was  obtained,  can  be  recovered.^ 
Where,  however,  the  suit  is  instituted  by  attachment,  if  the 
action  be  sustained,  but  the  attachment  defeated,  the  rule  in 
Indiana  is,  that  the  attorney's  fees  for  defending  against  the  at- 
tachment should  be  allowed,  but  not  those  for  defending  the 
action;  but  where  both  the  action  and  the  attachment  are  de- 
feated beeame  there  was  no  foundation  for  the  former^  the  attor- 
ney's fees  for  defending  both  the  action  and  the  attachment  may 
be  allowed.*  When  it  is  sought  to  recover  for  counsel  fees  in 
defending  the  attachment,  it  is  held,  in  Kentucky,  that  no  recov- 
ery can  be  had  unless  the  fees  were  paid,  or  contracted  to  be 
paid,  and  are  proved  to  be  reasonable.^  As  to  costs,  the  Court 
of  Appeals  of  that  State  held,  that  if  the  whole  costs  turn  upon 
the  defence  of  the  cause  of  action,  they  are  not  recoverable  upon 
the  attachment  bond ;  if  incurred  in  defending  the  cause  of  at- 
tachment alone,  they  are  recoverable ;  if  incurred  partly  in  de- 
fending the  cause  of  action,  and  partly  In  defending  the  cause  of 
attachment,  they  are  recoverable  only  so  far  as  incurred  in 
defence  of  the  attachment.®    And  so,  in  efifect,  in  Ohio.® 

In  Alabama,  in  regard  to  counsel  fees  paid  by  the  attachment 
defendant  in  the  defence  of  the  attachment  suit,  it  is  held,  that 
such  fees  in  defending  the  case  on  appeal  to  the  Supreme  Court 
cannot  be  recovered  as  general  damages,  but  must  be  claimed  as 
special  damages.  ^^ 

§  177.  The  rule  of  damages  under  the  second  head  has  been 
variously  laid  down.     In  New  York,  it  was  said  by  the  Supreme 

1  HarriB   v,   Finberg,   46  Texas,   79 ;  *  Wilson  v.  Root,  43  Indiana,  486.  See 

Craddock  v.  Goodwin,  64  Ibid.  578.    See  Behrens  v.  McEenzie,  23  Iowa,  333. 

Goodbar  v,  Lindsley,  61  Arkansas,  380.  "^  Sholtz  v.  Morrison*  3  Metcalfe  (Ky.), 

3  Damronv.  Sweet8er,16Bradwell,839.  98. 

*  State  V.  Shobe,  23  Missonri  Appeal,  '  Johnson  v.  Fanners*  Bank,  4  Bosb, 
474.  283. 

*  Kennedy  v.  Meacham,  1 8  Federal  *  Alexander  v.  Jaooby,  23  Ohio  State, 
Reporter,  312.  358. 

*  White  V.  Wyley,  17  Alabama^  167.  ^  Dothard  v.  Sheid,  69  Alabama,  186. 
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Court:  "The  plaintiff  is  entitled  to  such  damages  as  a  jury  may 
think  he  has  sustained  by  the  wrongful  seizing  and  detaining  of 
his  property.  If  it  was  taken  out  of  his  possession,  he  may  be 
entitled  to  the  value  of  it ;  if  seized  and  left  in  his  possession, 
to  such  damages  as  may  be  awarded  for  the  unlawful  intermed- 
dling with  his  property. "  ^  But  the  same  court  afterwards  held, 
that  no  more  than  nominal  damages  can  be  recovered,  where  the 
defendant  is  not  dispossessed.^  In  Iowa  it  was  held,  that  where 
a  stock  of  goods  was  attached,  mider  a  writ  wrongfully  suQd  out^ 
the  measure  of  damages  therefor  is  the  cost  of  replacing  them 
at  the  place  where  they  were  levied  on.^  In  Texas,  in  such 
case,  the  rule  of  damages  is  the  market  value  of  the  goods  at  the 
place  and  on  the  day  of  their  seizure,  with  interest^ 

§  178.  In  Kentucky,  the  plaintiff  can  only  recover  damages 
for  the  injury  he  has  sustained  by  being  deprived  of  the  use  of 
his  property,  or  its  loss,  destruction,  or  deterioration.^  Subse- 
quently, the  court  stated  the  rule  on  some  points  more  specifi- 
cally, and  said:  "The  inquiry  in  regard  to  the  injury  which  the 
party  may  sustain  by  the  deprivation  of  the  use  of  his  property, 
should  be  limited  to  the  actual  value  of  the  use ;  as,  for  exam- 
ple, the  rent  of  real  estate,  the  hire  of  services  of  slaves,  or  the 
value  of  the  use  of  any  other  species  of  property  in  itself  produc- 
tive. The  property  in  this  case  was  not  of  that  character,  and 
the  injury  from  being  deprived  of  its  use  should  be  restricted 
to  the  interest  on  the  value  thereof.  For  any  Injury  beyond  that, 
the  damages  would  be  conjectural,  indefinite,  and  uncertain,  and 
the  plaintiff  cannot  recover  in  this  action.  If,  however,  the 
property  is  damaged,  or  if  when  returned  it  should  be  of  less 
value  than  when  seized,  in  consequence  of  the  depreciation  in 
price,  or  from  any  other  cause,  for  such  difference  the  plaintiff 
would  be  entitled  to  recover.  But  this  rule,  so  far  as  it  relates 
to  the  fall  or  depreciation  of  the  price,  would  not  be  applicable 
to  every  species  of  property.  It  would,  however,  clearly  apply 
in  this  case,  as  it  was  the  trade  and  business  of  the  party  to 
vend  tlie  goods  attached,  and  not  to  keep  them  for  mere  use. ''  ^ 
In  Mississippi,  it  was  decided  that  where,  between  the  levy  and 

1  Duming  v.  Hamphrey,  24  Wendell,  66  Ibid.  540 ;  Mayer  v,  Duke,  72  Ibid. 

31.  445. 

*  Oroat  r.  Offletpie,  25  Wendell,  3S3.  *  Pettit  v.  Mercer,  8  6.  Monroe,  51. 

*  Selz  V.  Belden,  48  Iowa,  451.  See  Wallace  v.  Finbeig,  46  Texas,  35. 

*  Wtllaee  v,  Finberg,  46  Texaa,  85  ;  •  Reidhar  v.  Bei'ger,  8  B.  Monroe,  160  ; 
Blum  V.  Merehanty  58  Ibid  400  ;  Tucker  Carpenter  v.  Stevenson,  6  Bush,  259.  See 
9  iiainlin«  60  Ibid.  171 ,  Willis  v,  Lowry,  HoUiday  v.  Cohen,  34  Arkanma,  707. 
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the  dissolution  of  the  attachment,  the  goods  levied  on  had  de- 
preciated in  market  value,  the  defendant  was  entitled  to  recover 
the  amount  of  the  depreciation.^  And  so  in  California,^  and 
Iowa.'  But  such  depreciation  should  be  specially  pleaded.^  In 
Wisconsin,  the  Supreme  Court  stated  that  the  only  damages  which 
the  defendant  Is  entitled  to  recover  are  costs  and  expenses  in- 
curred by  him  in  setting  aside  the  attachment,  interest  on  the 
value  of  the  property  attached  from  the  time  it  was  attached 
until  released  from  the  attachment,  depreciation  in  the  value  of 
the  property,  if  any,  during  that  time,  and  the  value  of  the  de- 
fendant's time  actually  spent  in  procuring  the  setting  aside  of 
the  attachment.^ 

In  Kansas,  where  a  herd  of  cattle  were  attached,  and  removed 
from  the  range  where  they  had  been  kept,  and  placed  in  charge 
of  a  herder  on  a  new  range,  where  both  grass  and  water  were 
limited  and  poor,  and  consequently  they  failed  to  make  the 
growth  in  weight  which,  kept  as  they  had  been,'  they  would  ordi- 
narily, during  the  time  of  such  detention,  make,  if  left  upon  the 
range  from  which  they  were  taken;  it  was  held,  that,  though 
they  did  not  lose  in  weight,  yet  the  failure  to  make  the  ordinary 
and  expected  increase  in  weight  was  a  gain  prevented,  for  which 
the  owner  was  entitled  to  compensation,  if  the  attachment  was 
wrongfully  obtained.* 

§  179.  The  court  properly  intimated,  In  the  language  just 
quoted,  that  the  allowance  for  depreciation  in  the  value  of  the 
property  while  under  attachment  would  not  be  applicable  to 
every  species  of  property.  For  instance,  if  real  estate  be  at- 
tached, without  interfering  with  the  defendant's  possession, 
nothing  can  be  recovered  in  an  action  on  the  bond,  on  ac- 
count of  depreciation  in  its  value  during  the  pendency  of  the 
attachment.  7 

§  179  a.  When  through  a  wrongful  attachment  the  defend- 
ant's property  is  wholly  lost  to  him,  he  is  entitled  to  recover  on 
the  attachment  bond  the  value  of  it  when  attached,  with  interest; 
but  if  the  property  was  sold  by  order  of  the  court,  and  the  pro- 
ceeds applied  upon  the  judgment  obtained  in  the  attachment  suit 

1  Fleming  v,  Bailey,  44    Mississippi,         *  Braunadorf  r.   Fellnar,  76  "WliBeoii- 

182.  ain,  1. 

*  Frankel  v.  Stern,  44  California,  168.  >  Hoge  v.  Norton,  22  Kanaaa,  874. 

*  Lowenstein  v.  Monroe,  65  Iowa,  82.  ^  Heath  v.  Lent,  1  California,  410. 

*  Wallace  v.  Finberg,  46  Texas,  85. 

[164] 


CHAP.  YI.]  ATTACHMENT  BONDS.  §  180 

against  the  defendant,   the  amount  of  the  proceeds  must  be 
deducted  from  the  value  found.  ^ 

§  179  h.  In  California,  where  the  attachment  defendant  was 
engaged  in  the  dairy  and  farming  business,  and  his  wagons, 
horses,  cows,  and  other  personal  property,  were  seized  under  an 
attachment,  and  were  detained  more  than  two  months,  when  they 
were  released  by  a  judgment  in  favor  of  the  defendant;  who 
thereupon  sued  on  the  plaintiff ^s  undertaking  to  ^^  pay  all  dam- 
ages which  the  defendant  may  sustain  by  reason  of  the  attach- 
ment;'* it  was  held  erroneous  to  charge  the  jury  that  the  measure 
of  damages  was  what  the  use  of  the  property  was  worth  to  the  at- 
tachment defendant  during  the  time  he  was  deprived  of  it ;  and 
that  in  ascertaining  the  value  the  jury  should  consider  how  fie 
etnUd  and  would  have  used  the  property  had  it  not  been  taken 
from  him.  "This  was,"  said  the  court,  " substithting  a  specula- 
tive and  peculiar  measure  of  damages  for  the  true  rule,  which,  as 
applied  to  the  ease,  was  what  the  use  of  such  property  could  have 
been  procured  for,  —  in  other  words,  the  market  value. "  * 

§  179  e.  In  Missouri,  an  attachment  was  levied  on  teams  of 
horses  and  mules,  and  wagons  of  a  defendant,  who  was  engaged 
with  his  teams  in  the  performance  of  certain  contracts  for  the 
building  of  levees,  and  was  obliged,  in  order  to  perform  his  con- 
tracts, to  hire  other  teams  to  take  the  place  of  those  seized  by 
the  sheriff.  The  attachment  was  defeated;  and  the  defendant 
therein  sued  on  the  plaintiff's  bond ;  which  was  conditioned  to 
^pay  all  damages  and  costs  that  might  accrue  to  the  defendant 
by  reason  of  the  attachment,  or  any  process  or  proceeding  in  the 
suit"  At  the  trial  the  question  was  raised  whether  the  expenses 
to  which  the  defendant  in  the  attachment  suit  had  been  put  by 
reason  of  having  to  hire  other  animals  to  replace  those  which 
were  seized,  was  to  be  regarded  as  natural  and  proximate  dam- 
Ages  resulting  from  the  suing  out  of  the  attachment ;  and  it  was 
held  to  be  recoverable  as  such.* 

§  180.  In  Louisiana,  parties  took  out  an  attachment  in  Feb- 
ruary, 1842,  against  the  Oirard  Bank,  and  seized  certain  cho9e% 
«»  action^  which,  at  the  time,  and  for  some  months  after,  were 
worth  in  New  Orleans  $18,500.     In  August,  1842,  the  attach- 

^  Boatwright  v.  Stewart,  87  Arkansas,  *  State  v.  McEeon,  25  Missouri  Appeal, 
W4.  667. 

*  Hold  p.  Bamhart,  58  Oalifomia,  97. 
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ment  plaintiffs,  having  obtained  judgment^  caused  the  ehoM%  in 
dction  to  be  sold  by  the  sherifiF^  at  a  great  sacrifice,  for  the  sum 
of  $9,140.  Afterwards,  the  judgment  was  reversed,  and  the 
assignees  of  the  bank  sued  the  attachment  plaintlfiPs  for  the  dif- 
ference between  these  sums,  and  recovered  judgment  for  i5,145 
damages.  Whether  the  suit  was  on  the  attachment  bond  does 
not  appear  in  the  report  of  the  case.  The  Supreme  Court  affirmed 
the  judgment,  holding  the  plaintiffs  entitled  to  recover  the  actual 
damage  sustained.^ 

§  181.  In  New  York,  an  action  was  brought  on  an  attachment 
bond,  where  it  appeared  that  the  plaintiff  in  the  attachment  was 
nonsuited ;  but  immediately  after  sued  out  another  attachment, 
and  seized  the  same  property  that  was  attached  in  the  first  suit; 
and  afterwards,  on  obtaining  judgment,  caused  the  property  to 
be  sold  under  his  execution.  It  was  held,  that  the  application 
of  the  defendant's  property  to  the  satisfaction  of  the  judgment  in 
the  second  suit,  was  properly  admissible  in  evidence,  to  reduce 
the  amount  of  damages  sought  to  be  recovered.' 

§  181  a.  A  frequent  result  of  the  issue  of  one  attachment 
against  a  debtor  is  for  several  others,  in  favor  of  different  cred- 
itors, to  be  obtained.  If  the  defendant  succeeds  tn  defeating 
the  first,  he  may  seek  to  make  that  creditor  responsible  for  all  the 
damages  resulting  from  all  the  attachments,  because  he  made  the 
first  attack.  The  Supreme  Court  of  Mississippi  met  such  an  at- 
tempt with  the  following  remarks:  "As  a  rule,  everyone  is  liable 
for  his  own  wrong,  and  not  for  that  of  another.  A  wrong-doer  Is 
responsible  for  the  consequences  produced  by  his  own  act^  but  not 
for  what  others,  acting  independently  of  him  and  for  themselves, 
may  do,  even  tliough  his  act  may  be  the  occasion  of  their  doing 
what  they  do.  That  another  independent  agent,  acting  on  his  own 
responsibility,  does  something,  because  one  has  done  a  particular 
thing,  does  not  make  such  one  responsible  for  the  act  of  the  other. 
They  are  independent  actors,  and  each  is  answerable  for  his  own 
acts,  because  of  the  want  of  causal  connection  between  the  acts. 
Consecutive  wrongs  done  by  independent  agents  cannot  be  con- 
joined to  increase  or  enlarge  the  responsibility  of  one  of  them. 
If  others  attach,  after  another,  and  because  he  has  attached, 
they  are  responsible  severally  for  what  they  do,  and  the  first 
attaching  creditor  is  not  responsible  for  any  injury  occasioned 

1  Horn  V.  Bayard,  11  Robinson  (La.),         >  Earl  v.  Spooner,  8  Denio,  246. 
259. 
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by  the    acts  of  the  others,  although  thej  merelj  followed  his 
example.  '*  ^ 

§  182.    The  liability  of  an  attachment  plaintiff  for  actual  dam- 
age exists  as  well  where  the  attachment  is  sued  out  by  his  attor- 
ney as  where  he  obtains  it  himself;  but  no  malice  exhibited  by 
the  attorney  in  his  proceedings  can  be  given  in  evidence  against 
his  client,  so  as  to  make  him  liable  for  exemplary  damages.^ 
And  where  the  attachment  was  taken  out  by  an  agent,  who  also 
executed  the  bond,  the  declaration  on  the  bond  was  held  to  be 
iiffiufBcient,  which  charged  that  the  attachment  was  wrongfully 
ttud  vexatioasly  sued  out  by  the  obligors  in  the  bond ;  it  should 
have  averred  that  it  was  so  sued  out  by  the  plaintiff.^ 

§  188.  An  administrator  who  sues  out  an  attachment  and  exe- 
cutes the  bond,  describing  himself  therein  as  administrator, 
cannot  be  sued  on  the  bond  in  his  representative  character,  nor 
can  he  subject  the  estate  to  an  action  for  damages  by  his  tortious 
ccmduct  He  is  liable  to  respond  personally  for  the  injury,  and 
is  properly  sued  in  his  individual  character.^ 

§  183  a.  If  a  defendant  in  an  attachment  suit  sue  the  plaintiff 
for  maliciously  suing  out  the  attachment,  and  recover  damages 
in  general  therefor,  he  cannot  afterwards  maintain  an  action  on 
tibe  attachment  bond  to  recover  special  damages  for  expenses, 
loss  of  time,  attorney's  fees,  and  loss  of  and  injury  to  the  at- 
tached property;  for  the  former  action  comprehended  all  that, 
and  in  it  he  had  the  right  to  recover  the  entire  damage  he  may 
have  sustained.^ 

^  Marqaeze  «.  Sontheimer,  59  Missis-         I  McCnlloagh  v.  Walton,  11  Alabama, 

nppi  430.  492  ;  Wallace  v,  Finberg,  46  Texas,  35. 

>  Kirksey  v.  Jones,  7  Alabama,  622  ;         *  Gilmer  «.  Wier,  8  Alabama,  72. 
MeColkmgh  v.  Wahon,  11  Ibid.  492.  *  HaU  v.  Fonnan,  82  Kentucky,  505. 
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CHAPTER  Vn. 

EXECUTION  AND  RETURN  OF  AN  ATTACHMENT. 

§  183  b.  The  power  and  duty  of  an  officer  to  make  an  attach- 
ment depend  upon  his  possession  of  process  authorizing  it  The 
duty  may  be  qualified,  or  he  may  be  relieved  of  it  altogether,  by 
instructions ;  but  it  exists  only  while  the  power  exists,  and  both 
come  into  existence  when  the  process  is  placed  in  his  hand& 
Until  then  he  has  no  authority  to  act,  and  cannot  be  justified  in 
interfering  with  the  property  of  others,  though  he  have  informa- 
tion that  the  process  has  been  issued.  Thus,  in  Connecticut  an 
officer  lodged  with  the  town  clerk  a  certificate  that  he  had  at- 
tached certain  real  estate  of  a  defendant  in  an  attachment  suit; 
which,  if  the  writ  had  been  in  his  possession,  would,  under  the 
law  of  that  State,  have  constituted  a  valid  attachment;  but  it 
appeared  that,  when  he  so  lodged  the  certificate,  he  had  no  writ 
in  his  hands,  and  did  not  receive  any  till  the  day  after  that  on 
which  the  lodgment  of  the  certificate  was  made,  but  acted  upon 
information  that  a  writ  had  been  issued ;  and  it  was  held  that 
there  was  no  valid  attachment.  ^  But  if  the  officer  have  received 
the  writ  and  it  be  in  his  custody  and  control,  it  is  not  necessary, 
when  he  makes  a  levy  under  i^  that  he  should  have  the  writ  on 
his  person.^ 

§  183  e.  A  writ  of  attachment  made  returnable  to  a  day  and 
a  term  of  court  past  at  the  time  of  its  issue,  is  void  on  its  face, 
and  all  proceedings  thereunder  are  void.^ 

§  183  d.  If  a  writ  of  attachment  be  delivered,  for  service,  to  an 
officer  not  legally  authorized  to  serve  it,  and  under  it  he  levy  on 
property,  the  levy  is  a  naked  trespass  on  his  part,  and  on  the 

1  Wales  V.  Clark,  48  Conn.  188.  See  *  Barney  v.  Rockwell,  60  Vermont, 
Carroll  County  B'k  v.  Goodall,  41  New    444. 

Hamp.  81.  '  Holzman  «.  Martinez,  2  New  Mexico^ 

271. 
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part  of  all  persons  directing  or  participating  in  such  unlawful 
action,  and,  of  course,  is  utterly  devoid  of  legal  efficacy.  And 
the  defect  is  not  cured  by  the  defendant's  giving  a  bond  to  the 
oflBcer  whose  legal  right  it  was  to  serve  the  writ,  to  procure  the 
release  of  the  property.^ 

§  184.  When  a  writ  of  attachment  is  placed  in  the  hands  of  an 
officer  to  be  executed,  his  first  duty  —  which  he  cannot  ever 
safely  overlook  —  is,  to  ascertain  that  it  was  issued  by  an  officer 
having  legal  power  to  issue  it;  for  if  issued  by  one  having  no 
such  power,  it  is  absolutely  void,  and  will  afford  no  protection 
whatever  to  him  who  acts  under  it  Nor  can  the  court  out  of 
which  it  purported  to  have  issued  acquire  through  it,  or  through 
the  judgment  in  the  case,  any  right  to  control  the  disposition  of 
the  money  accruing  from  a  sale  of  attached  property.  Thus, 
where  an  attachment  was  Issued  by  the  clerk  of  a  court,  who  had 
no  lawful  authority  to  issue  it,  and  under  it  property  was  seized 
and  sold,  and  the  proceeds  thereof  were  placed  in  the  hands  of 
the  clerk  as  an  officer  of  the  court ;  and  the  court  ordered  a  part 
of  the  money  to  be  paid  to  the  landlord  of  the  building  in  which 
the  attached  goods  were  found,  as  rent  due  him  therefor  from  the 
attachment  defendant ;  it  was  held,  that  the  money  was  in  the 
hands  of  the  clerk  as  an  individual  bailee,  and  was  not  subject 
to  the  order  of  the  court,  and  that  the  order,  not  being  within 
the  jurisdiction  of  the  court,  was  void.^ 

§  184  0.  If  an  attachment  be  issued  by  a  person  who  has  been 
appointed  to,  and  is  de  facto  exercising,  the  functions  of  an 
officer  entitled  to  issue  such  a  writ,  it  is  no  ground  for  a  plea  in 
abatement  to  the  writ,  that  he  had  not  taken  the  oath  of  office 
required  by  law.  In  such  case  the  law  knows  no  distinction,  so 
far  as  the  public  and  third  persons  are  concerned,  between  the 
official  acts  of  an  officer  de  jure,  and  those  of  an  officer  de 
faeto.^ 

§  184  J.  If  the  writ  be  so  defective  that  it  is  void,  a  levy  under 
it  cannot  be  cured  by  amendment,  so  as  to  cut  off  the  rights  of 
third  parties  in  the  attached  property,  acquired  after  the  levy. 

^  Weingaidt  v.  BiUings,  51  New  Jeney  the  money,  in  such  case,  be  reached  by 

Iaw,  854.    See  CarroU  County  B'k  v.  creditors  of  the  attachment  defendant  by 

Goodall,  41  New  Hamp.  81.  garnishment  of  the  clerk.     See  post,  {  545. 

*  Goldsmith  v.  Stetson,  89  Alabama,         >  Joseph  o.  Cawthom,    74  Alabama^ 

181    See  Vann  v.  Adams,  71  Ibid.  475  ;  411. 
J«ison  V.  Bain,  74  Ibid.  828.    Kor  can 
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Thng,  where  an  attacher  made  a  migtake  in  the  name  of  a  gar- 
nishee  upon  whom  the  writ  was  Berved,  and  before  he  discoyered 
his  mistake  other  attachers  smnmoned  the  same  garnishee  under 
process  containing  the  right  name ;  alter  which  he  amended  his 
writ,  and  served  it  on  the  garnishee  again ;  it  was  held,  that  the 
last  service  could  not  give  him  priority  over  the  second  at- 
tachers.^ In  Maine  there  is  a  statute  providing  that  no  attach- 
ment '^  shall  be  valid,  unless  the  plaintiff's  demand  on  which  he 
founds  his  action,  and  the  nature  and  amount  thereof,  are  sub- 
stantially set  forth  in  proper  counts,  or  a  specification  of  such 
claim  shall  be  annexed  to  such  writ "  The  Supreme  Court  of 
that  State  held,  that  a  writ  based  on  a  money  count  containing 
no  specification  of  the  nature  and  amount  of  the  plaintiff's  de- 
mand, is  void ;  ^  and  that  an  amendment  of  the  writ  before  judg- 
ment will  not  make  it  so  far  valid  as  that  the  title  acquired 
under  it  will  prevail  against  a  mortgage  executed  between  the 
service  of  the  writ  and  the  judgment^ 

§  185.  If  the  writ  be  in  legal  form,  and  issued  out  of  a  court 
having  competent  jurisdiction,  it  will  be  a  complete  justification 
to  the  officer  in  attaching  the  defendant's  property,  and  in  using, 
to  effect  the  attachment,  all  necessary  force;  and  there  can, 
therefore,  be  no  obligation  on  him  to  investigate  whether  the 
preliminary  steps  required  for  obtaining  it  have  been  pursued.^ 
And  though  the  process  may  be  erroneous  and  voidable,  that  fact 
will  neither  prevent  him  from  protecting  himself  by  it,  nor  jus- 
tify him  in  omitting  to  do  his  duty  in  its  execution.^  Nor  has 
he  anything  to  do  with  the  question  whether  the  debt  is  actually 
due.  It  may  be  that  no  cause  of  action  exists ;  but  with  that 
he  has  no  concern ;  for  it  is  not  his  province  to  decide  the  ques- 
tion of  liability  between  the  parties.^    In  Michigan,  it  was  held 


1  Eittredge  v.  Giffoi-d,  62  New  Hamp. 
1S4. 

'  Saco  V.  Hopkinton,  29  Maine,  268  , 
Osgood  V.  Holyoke,  48  Und.  410  ;  NeaUy 
V.  Judkins,  Ibid.  566 ;  Hanson  v  Dow,  51 
Ibid.  165. 

*  Drew  V,  Alfred  Bank,  55  Kaine,  450. 

^  Fulton  o.  Heaton,  1  Barbour,  552 ; 
Kirksey  v.  Dubose,  19  Alabama,  43  ; 
Banta  v.  Reynolds,  8  B.  Monroe*  80  ;  Gar* 
net  V.  Wimp,  Ibid.  360  ;  Ela  v.  Shepard, 
32  New  Hamp.  277  ;  Owens  v.  Starr,  2 
Littell,  230 ;  Lovier  v,  Gilpin,  6  Dana, 
821 ;  Walker  v.  Woods,  15  California,  66  ; 
Booth  9.  Rees,  26  Illinois,  45 ;  State  v. 


Foster,  10  Iowa,  435  ;  Lashns  v.  Mattbews, 
75  Maine,  449 ;  Mayer  p.  Duke*  72  Texas, 
445. 

^  Sterenson  v.  McLean,  5  Humphreys, 
882 ;  Reams  v.  NcNail,  9  Ibid.  542  ;  Shaw 
V,  Holmes,  4  HeiskeU,  692 ;  Bogert  p. 
Phelps,  14  Wisconsin,  88  ;  Cross  v.  Phelps, 
16  Barbour,  502  :  Babe  r.  Coyne,  53  CaK- 
fomia,  261  ;  Roth  p.  Dewall,  1  Idaho, 
149  ;  Mathews  v,  Densmore,  109  U.  S. 
216. 

*  Liyingston  p.  Smith,  6  Peten^  90; 
Walker  v.  Woods,  15  CaUforaia,  66; 
Mamlock  p.  White,  20  Ibid.  598 ;  Bka 
p.  MUler,  70  Texas,  613. 
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that  a  U.  S.  marshal,  levying  an  attachment  which  had  been 
issued  on  a  defective  affidavit^  could  not  justify  under  that 
writ;  ^  but  the  Supreme  Court  of  the  United  States  reversed  that 
decision,  holding  that  the  writ  was  not  absolutely  void,  but  only 
voidable;^ and  the  U.  S.  Circuit  Court  in  Michigan  decided  that 
where  right  and  justice  require  it^  the  plaintiff  should  be  allowed 
to  amend  the  affidavit,  although  under  the  statutes  of  the  State 
a  court  of  the  State  would  have  no  power  to  allow  such  an 
amendment.^ 


§  185  4L  When  the  officer  attaches  property  found  in  the  pos- 
session of  the  defendant,  he  can  always  justify  the  levy  by  the 
production  of  the  attachment  writ^  if  the  same  was  issued  by  a 
court  or  officer  having  lawful  authority  to  issue  it,  and  be  in 
legal  form.  But  when  the  property  is  found  in  the  possession  of 
a  stranger  claiming  title,  the  mere  production  of  tiie  writ  will 
not  justify  its  seizure  thereunder;  the  officer  must  go  further, 
and  prove  not  only  that  the  attachment  defendant  was  indebted 
to  the  attachment  plaintiff,  but  that  the  attachment  was  regu- 
larly issued.^  If,  in  the  attachment  suit,  judgment  was  rendered 
for  the  plaintiff,  that  will  establish  the  indebtedness;  if  not,  the 
officer  must  prove  it  otherwise,  in  order  to  justify  his  proceed- 
ing.* Of  course,  the  party  whose  property  has  been  wrongfully 
taken  may  prove  that  there  was  no  indebtedness.^ 

§  185  i.  Though  a  writ  issued  by  competent  authority,  and 
regalar  on  its  face,  will  afford  protection  to  an  officer  acting 
imder  it^  it  does  not,  if  issued  irregularly,  afford  the  same  pro- 
tection to  the  party  who  caused  its  issue.  The  responsibility 
rests  upon  him,  not  only  to  see  that  it  is  right  in  those  particu- 
lars, but  that  it  was  regularly  issued ;  for  if  it  be  set  aside  for 
irregularity,  that  makes  the  party  a  trespasser  ab  initio,  and 


^  Ihthewf  V.  Demmore,  48  Michigan, 

*  MatbewB  o.  Densmore,  109  U.  S.  216. 

*  Eratein  v.  Bothwhild,  22  Federal 
Beporter,  «1. 

*  ThornbaTgh  v  Hand,  7  Califoniia, 
554;  Koble  p,  Holmea,  5  Hill  (N.  Y.), 
IM ;  Van  Etten  v.  Hnret,  6  Ibid.  811 ; 
Mathews  i?  Densmore,  48  Michigan,  461 ; 
Oberfelder  v  Eavanangh,  21  Nebraska, 
48$ ;  WiUiAms  9.  Eikenbeny,  25  Ibid. 
73L 

*Dtt&(ai   V.    Bryant,   2    Pick.   411; 


Rinchey  v,  Stryker,  28  New  York,  45  ; 
Sexey  r.  Adkinson,  84  California,  846 ; 
Brichman  v,  Ross,  67  Ibid.  601 ;  Miller 
V.  Bannister,  109  Mass.  289 ;  Braley  v. 
Byrnes,  20  Minnesota,  485 ;  Hines  v. 
Chambers,  29  Ibid.  7 ;  Howard  v.  Man- 
derfield,  81  Ibid.  887 ;  Maley  v,  Barrett, 
2  Sneed,  601  ;  Cross  v.  Phelps,  16  Bar- 
bonr,  502;  Jones  v.  Lake,  2  Wisconsin, 
210  ;  Norton  v  Kearney,  10  Ibid.  448  ; 
Bogert  V.  Phelps,    14  Ibid.  88 

*  Cook  V.  Hopper,  28  Michigan,  511. 
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affords  him  no  protection  as  to  what  has  been  done  under  it:  as 
to  him,  it  is  then  as  though  no  process  had  ever  been  issued,  and 
the  property  attached  had  been  taken  and  detained  by  his  order 
without  any  process.^ 

§  185  c.  When  an  attachment  fails  because  the  writ  was  is- 
sued without  jurisdiction,  or  irregularly,  and  the  attaching  plain- 
tiff is  sued  in  trespass  for  seizing  property  thereunder,  he  cannot 
set  up  as  a  defence  that  he  returned  the  property  to  the  defend- 
ant, unless  the  latter  accepted  it^  But  he  can  show,  in  mitiga- 
tion of  damages,  that  afterwards  the  property  was  sold  under 
a  valid  execution  against  the  attachment  defendant,  and  the 
proceeds  were  applied  to  the  payment  of  his  debt  It  has  been 
held  in  New  York,  that  this  would  not  avail  if  the  sale  were 
under  an  execution  in  favor  of  the  party  under  whose  void  at- 
tachment the  property  was  seized ;  *  but  would  if  made  under  an 
execution  in  favor  of  another  creditor  without  any  connivance 
with  the  defeated  plaintiff.*  But  the  New  York  doctrine  does 
not  seem  to  be  elsewhere  accepted.  The  question  received  care- 
ful consideration  and  exhaustive  treatment  in  New  Jersey,  where 
the  Supreme  Court  said :  ''  So  far  as  the  question  of  compensa- 
tion to  the  plaintiff  is  concerned,  it  is  obviously  immaterial 
whether  the  goods  are  taken  from  the  wrong-doer  by  process  sued 
out  by  the  wrong-doer  himself  or  by  a  third  party.  In  either 
event  they  are  applied  to  the  plaintiff's  use,  and  his  loss,  by 
reason  of  the  trespass,  is  diminished  as  much  in  the  one  case  as 
in  the  other.  .  .  .  Where  the  goods  are  seized  in  the  hands  of 
the  trespasser  by  legal  process,  and  applied  to  the  payment  of  the 
debts  of  the  owner,  they  are  not  so  applied  bi/  the  act  of  the  tort- 
feasor^ but  by  act  and  operation  of  law.  And,  upon  principle,  it 
is  perfectly  immaterial  whether  the  machinery  of  law  be  set  in 
operation  by  a  third  party  or  by  the  tort-feasor  himself.  In 
either  event  the  property  of  the  plaintiff,  unlawfully  taken  from 
his  possession,  is  by  sanction  of  law  taken  from  the  trespasser, 
and  applied  to  the  use  of  the  owner.     As  a  matter  of  right  and 


1  Kerr  r.  Mount,  28  New  York.  669  ; 
Wehle  V,  Butler,  61  Ibid.  245  ;  HaU  v. 
Waterbury,  5  Abbott's  New  Cases,  874 ; 
Connelly  t;.  Woods,  81  Kansas,  859  ;  Mc- 
Fadden  v.  Whitney,  51  New  Jersey  Law, 
891 

«  Hanmer  v,  Wilsey,  17  Wendell,  91 ; 
Otis  V.  Jones,  21  Ibid.  894  ;  Higgins  v. 
Whitney,  24  Ibid.  879  ;  Ball  v.  liuey,  48 
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New  York,  6  ;  Tiffany  v.  Lord,  65  Ibid. 
810. 

•  Higgins  V,  Whitney,  24  Wendell,  879; 
Lyon  V.  Yates,  52  Barbour,  237 ;  Wehle 
V,  Butler,  85  New  York  Superior  Ct  1  i 
48  Howard  Pract  5 ;  12  Abbott  Pract 
189  ;  61  New  York,  245. 

*  Sherry  p.  Schuyler,  2  Hill  (N.  Y.), 
204  ;  Wehle  v.  Butler,  61  New  York,  245. 
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justice,  therefore,  he  is  entitled  to  so  much  less  damages  as  a 
compensation  for  his  injury."  ^ 

§  185  d.  An  officer  cannot  execute  a  writ  of  attachment  in  a 
Buit  in  which  he  is  interested,  nor  can  it  be  executed  by  his  deputy 
where  either  the  officer  or  the  deputy  is  interested.^  Nor  can 
the  officer  specially  deputize  one  of  the  attachment  plaintiffs,  or 
other  party  interested  in  the  case,  to  serve  the  writ* 

§  186.  If  a  writ  of  attachment  be  placed  in  the  hands  of  a 
person  specially  deputed  to  serve  it,  he  has  all  the  powers  which 
may  be  exercised  by  a  sheriff  in  the  premises,  but  he  is  not  enti- 
tled of  right  to  be  recognized  or  obeyed  as  a  sheriff,  or  knowu 
officer,  but  must  show  his  authority,  and  make  known  his  busi- 
ness, if  required  by  the  party  who  is  to  obey  that  authority.  In 
this  particular  he  represents  a  special  bailiff,  rather  than  a 
known  officer.  One  so  deputed  may,  equally  with  a  sheriff, 
break  into  a  warehouse  to  get  access  to  goods,  where  admittance 
18  refused  him.^ 

§  187.  An  attachment  comes  within  the  terms  of  a  statute  for- 
bidding the  service  on  Sunday  of  any  "  writ,  process,  order,  war- 
rant, judgment,  or  decree ; "  and  a  service  of  it  on  that  day  will 
be  set  aside  on  motion ;  but  cannot  be  reached  by  a  plea  in  abate- 
ment^ But  where  there  is  no  prohibitory  statute,  it  may  be 
executed  on  that  day.®  If  the  statute  authorizes  the  issue  and 
service  of  the  writ  on  Sunda^,  under  special  circumstances  de- 
fined in  the  statute,  the  affidavit  must  show  the  existence  of  those 
circumstances,  in  order  .to  authorize  the  issue  of  the  writ  on 
that  day."  If  a  writ  be  delivered  to  an  officer  on  Sunday,  he  is 
not  to  be  regarded  as  having  officially  received  it,  nor  can  he  be 
held  responsible  for  not  executing  it  on  that  day.  He  may,  if 
he  choose,  recognize  the  receipt  of  it,  but  that  will  impose  on 


1  Hopple  V.  Higbee,  8  Zabriskie,  842  ; 
McFadden  v.  Whitney,  51  New  Jersey 
Iaw,  891.  See  Cartis  v.  Ward,  20  Conn. 
804  ;  Pierce  v,  Benjamin,  14  Pick.  856  ; 
Doolittle  v.*  McCnlloogh,  7  Ohio  State, 
899  ;  Horrison  v.  Crawford,  7  Oregon, 
472  ;  Wieland  9.  Obeme,  20  Illinois  Ap- 
pen«te,  118  ;  Howard  v.  Manderfield^  81 
Minnesota,  887. 

*  E'/arts  V.  Georgia,  18  Yennont,  15  $ 
Lyman  v.  Burlington,  22  Ibid.  181  ;  Mc- 
Leod  9.  Harper,  48  Mississippi,  42. 


*  Boykin  v,  Edwards,  21  Alabama,  261 ; 
Dyson  v.  Baker,  54  Mississippi,  24. 

^  Barton  o.  Wilkinson,  18  Vermont, 
186. 

^  Cotton  V.  Hney,  4  Alabama,  56. 

*  Matthews  v,  Ansley,  81  Alabama,  20. 
In  Kansas,  it  was  held,  on  common-law 
grounds,  that  a  service  of  a  writ  of  at- 
tachment on  Sunday  was  void.  Morris 
V.  Shew,  29  Kansas,  661. 

7  Updyke  9.  Wheeler,  87  Missouri  Ap- 
peal, 680. 

[178] 


§  188  EXECUTION   AND  RETURN  OP  ATTACHMENT.      [CHAP.  TIL 

him  no  higher  or  other  duties  than  if  he  had  received  it  on  the 
next  day.  ^  In  England,  it  is  said  that  Christmas  is  considered 
a  dies  non  juridicus  ;  but  it  was  held  not  so  in  this  country.^ 

§  187  a.  The  authority  of  an  officer  to  levy  an  attachment  con- 
tinues until  the  return  day  of  the  writ,  or  until  he  has  actually 
returned  it,  if  he  do  so  before  that  day.  The  fact  that  before  the 
return  day  he  indorsed  on  the  writ  a  return  of  "no  property 
found,"  but  kept  the  writ  in  his  hands,  will  not  prevent  his  sub- 
sequently levying  it^  and  making  return  of  the  levy,  at  any  time 
before  the  return  day.' 

§  187  b.  No  levy  made  after  the  return  day  of  the  writ  will  be 
of  any  force,  at  least  as  against  a  third  party  claiming  the  prop- 
erty. Thus,  where  an  attachment  was  made  on  the  28th  of 
December,  1822,  under  a  writ  dated  February  28,  1822,  and 
returnable  to  the  next  May  Term  of  the  court  after  its  date ;  and 
trover  was  brought  against  the  officer  for  the  property ;  it  was 
held,  that  the  officer  should  not  be  permitted  to  prove  that  the 
writ  was  in  fact  sued  out  on  the  first-named  date,  and  was  in- 
tended to  be  made  returnable  to  May  Term,  1823,  but  the  word 
"  February  "  had  been  inserted  by  mistake ;  and  that,  as  the  writ 
was  made  returnable  at  May  Term,  1822,  nothing  could  be  done 
under  it  in  the  following  December.*  So,  where  the  writ  was 
issued  on  the  21st  of  May,  and  made  returnable  to  the  next  June 
Term  of  the  court,  but  was  indorsed  **  November  Term,  1866;" 
and  on  the  10th  of  August  after  *its  issue  was  levied  on  real 
estate;  the  levy  was  held  of  no  force  as  against  a  subsequent 
mortgage  of  the  land.* 

In  determining  the  return  day  of  the  writ,  where  the  day  of 
the  month  on  which  it  is  returnable  is  specified,  but  without 
mention  of  the  year,  or  other  designation  of  the  time,  it  will  be 
considered  that  the  next  month  of  that  name  after  the  date  of 
the  writ  was  intended.® 

§  188.  It  is  the  duty  of  an  officer,  on  receiving  a  writ  of  at- 
tachment, to  levy  it  on  any  property  of  the  defendant  he  can  find, 
of  the  description  recited  in  the  writ     It  is  never  discretionary 

1  Whitney  v.  Butterfield,  13  California,         *  Peters  v,  Conway,  4  Bush,  666. 
885.  e  Kelly  v,  Gilman,  29  New  Hamp.  885; 

a  Starke  v.  Marshall,  8  Alahama,  44.  Nash  u.  Mallory,  17  Michigan,  232;  Vm- 

•  Courtney  v,  Carr,  6  Iowa,  238.  ton  r.  Mead,  Ibid.  888. 

*  Dame  v,  Fales,  8  New  Hamp.  70. 
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with  him,  if  he  finds  such  property,  whether  to  execute  the  writ 
or  not;  nor  is  he  allowed  to  provide  for  the  plaintiff  another 
remedy  than  that  afforded  by  the  writ,  for  the  collection  of  his 
debt  He  must  take  the  property  into  the  custody  of  the  law. 
Any  agreement  to  induce  him  to  omit  the  performance  of  his 
dirty  is  void,  upon  considerations  of  public  policy.  Thus,  where 
an  officer  having  a  writ  of  attachment  in  his  hands,  wa«  in- 
duced to  forbear  levying  it,  by  the  defendant's  executing  a  bond 
in  favor  of  the  plaintiff,  with  security,  conditioned  to  save  the 
officer  harmless  by  reason  of  his  not  proceeding  to  attach  prop* 
erty,  and  to  pay  whatever  judgment  might  be  rendered  against 
the  defendant ;  and  the  plaintiff  afterwards  recovered  judgment 
in  the  attachment  suit,  and,  failing  to  make  the  money  therein, 
sued  upon  the  bond ;  it  was  held,  that  no  action  could  be  main- 
tained on  it,  and  that  it  was  not  such  a  security  as  the  plaintiff, 
by  adopting,  could  render  valid.  ^ 

• 

§  189.  To  ascertain  who  is  the  actual  owner  of  personal  prop- 
er^, notwithstanding  the  indication  arising  from  acts  of  owner- 
ship, is  often  attended  with  difficulty ;  and  an  officer  ought  not 
to  be  holden  to  proceed  to  make  an  attachment,  without  an  in- 
demnity, where  there  is  great  danger  of  his  committing  a  tres- 
pass in  so  doing;  and  where  he  has  good  reason  to  doubt  whether 
goods  are  the  property  of  the  defendant,  he  may  insist  on  the 
plaintiff's  showing  them  to  him,  and  also  on  being  indemnified.^ 

But  if  he  would  avail  himself  of  the  right  to  require  indemnity 
he  must  inform  the  party  who  placed  the  writ  in  his  hands  that 
he  objects  to  proceeding  without  it  He  cannot  neglect  to  exe- 
cute the  writ,  and  then  justify  his  neglect  by  the  failure  of  the 
party  to  indemnify  him,  when  he  asked  no  indemnity.^ 

K  property  be  attached  without  any  controversy  at  the  time  as 
to  the  title,  and  it  is  afterwards  claimed  by  a  third  person,  it  is 
held  in  New  Hampshire,  that  the  officer  may  demand  indemnity 
before  proceeding  to  sell  the  property  under  the  attachment  or 
under  execution  issued  in  the  attachment  suit^    This,  howevei'. 


^  Cole  V.  jParker,  7  Iowa,  167  ;  Deimon 
V-  89edge,  2  Devereux,  186. 

*  Bcmd  V.  Ward,  7  Mas«.  12S;  Sibley 
V.  Brown,  15  Maine,  186 ;  Ranlett  v. 
Blodgett,  17  New  Hamp.  298  ;  Perkins  v. 
PHman,  8i  Ibid.  261  ;  Smith  v.  Osgood, 
40  Ibid.  178  ;  Smith  v.  Cicotte,  11  Michi- 
gan,  383  ;  Chamberlain  9.  Seller,  18  New 
York,  115  *  Shriverv.  Harbanc^  87  Penn. 


State,  899.  In  Tennessee  it  is  held,  that 
there  is  no  law  authorizing  an  officer  to 
require  indemnity  before  leryiug  an  at- 
tachment on  disputed  property.  Shaw 
V,  Holmes,  i  Heiskell,  692. 

*  Perkins  v.  Pitman,  H  New  Hamp. 
261. 

«  Smith  o.  Osgood,  46  New  Hamp.  178 
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would  hardly  be  considered  applicable  to  any  system  which  al- 
lowed the  third  person  to  intervene  in  the  attachment  suit,  and 
have  his  claim  to  the  property  adjudicated  therein  directly  by  the 
court 

If  there  are  several  attaching  creditors  of  the  same  property, 
and  some  give  indemnity  and  others  refuse  to  do  so,  tiie  latter 
will  be  precluded  from  claiming  the  avails  of  the  attached  prop- 
erty, even  though  their  attachments  under  the  original  writ  were 
prior  to  those  of  the  parties  who  gave  indemnity.* 

When  a  plaintiff,  at  the  request  of  the  oflScer,  and  with  knowl- 
edge that  the  goods  to  be  attached  are  claimed  by  another  than 
the  defendant,  gives  a  bond  of  indemnity  to  the  officer  against 
all  suits,  damages,  and  costs  by  reason  of  the  attachment^  he 
thereby  assumes  the  responsibility  of  the  officer's  acts,  and  is 
liable  to  the  owner  for  the  subsequent  conversion  of  the  goods; 
and  an  unsatisfied  judgment  for  the  same  cause  against  the  officer 
is  no  bar  to  his  recourse  against  the  plaintiff.^ 

§  189  a.  When  an  officer  takes  a  writ,  with  directions  to  serve 
it  in  a  particular  manner,  without  requiring  of  the  plaintiff  an 
indemnity,  he  is  bound  to  serve  it,  if  he  can,  according  to  the 
instructions ;  and  it  is  not  a  sufficient  excuse  for  him  that  he 
subsequently  obtained  information  which  led  him  to  suppose 
that  a  service  in  the  manner  directed  would  be  ineffectual  for  the 
interests  of  the  plaintiff,  and  even  expose  himself  to  an  action, 
if  his  supposition  was  erroneous,  and  a  service  in  the  manner 
directed  would,  in  fact,  have  been  legal  and  effectual.  He  is 
liable  unless  he  can  show  that  he  could  not  lawfully  have  obeyed 
the  directions.® 

§  190.  The  officer  is  bound  to  attach  sufficient  property,  if  it 
can  be  found,  to  secure  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  writ,  and  failing  in  this  he  will  be  liable  for  any 
deficiency.*    Where,  therefore,   an  officer  levied  three  attach- 

1  Smith  i;.  Osgood,  46  New  Hamp.  178.  he  considered  safficient.     The  extent  of 
'  Knight  V.  Nelson,  117  Mass.  458.  the  seizure  was  within  the  exercise  of  a 
*  Ranlettv.  BIodgett,17NewHamp.298.  sound  discretion  by  the  sheriff.      If  his 
^  In  Fitzgerald  v.  Blake,  42  Barlx)nr,  lery  was  excessive,  the  defendant  might 
518,   the  Supreme  Court  of  New  York  complain ;  and  if  insufficient,  the  plain- 
used  the  following  language  :  "It  is  the  tiff.    He  is  responsible  to  both  parties  for 
duty  of  the  sheriff  to  attach  no  much  of  the  exercise  of  a  sound  and  reasonable 
the  property  of  the  defendant  as  will  be  discretion  in  performing   his  duty.     The 
sufficient    to    satisfy  the    plaintiff's   de-  plaintiff  has  no  authority  to  dictate  the 
mand,  with  costs  and  expenses.     In  this  extent  of  the  levy,  any  more  than  the  de- 
case  the  sheriff  has  levied  on  so  much  as  fendant  has  to  limit  it    The  plaintiff  can 
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ments  suoceflfliyely  on  a  dfifendant's  personal  property ;  and  hav« 
ing  reoeiyed  a  fourth  writ,  levied  it  on  his  real  estate,  the 
proceeds  of  which  were  absorbed  in  satisfying  that  writ ;  and  it 
was  afterwards  ascertained  that  the  personalty,  on  which  the 
preceding  three  writs  were  levied,  was  not  sufficient  to  satisfy 
them;  it  was  held  that  the  officer  was  liable  for  the  deficiency; 
that  he  might  have  levied  all  the  writs  on  all  the  property ;  that 
he  was  bound  at  his  peril,  if  he  did  not  levy  on  all,  to  levy  on 
enough  to  satisfy  the  demands ;  and  that  he  was  not  excused  by 
the  &ct  that  an  appraisement  of  the  personalty,  made  after  the 
levy,  indicated  an  amount  sufficient  for  that  purpose.^  If  in 
such  case  an  officer  repres^it  to  the  plaintiff  that  he  made  an  at- 
tachment, when  in  point  of  fact  he  did  not,  and  thereby  induced 
the  plaintiff  to  rely  upon  it,  and  to  forego  making  any  further 
attachment,  when  he  mi^t  have  done  so,  Hie  officer  is  bound  by 
his  representation,  and  when  sued  by  the  plaintiff  for  failing  to 
attach  sufficient  property,  is  estopped  from  showing  that  in  fact 
he  made  no  legal  attachment.^  But,  if,  by  a  mistake  of  the 
plaintiff  in  making  out  the  writ,  the  amount  which  the  sheriff  is 
required  to  secure  is  less  than  the  debt  sued  on,  and  the  sheriff 
receive  from  the  defendant  a  sum  of  money  equal  to  the  amount 
named  in  the  writ  and  costs,  and  release  property  attached  by 
him,  which  was  of  sufficient  value  to  have  secured  the  whole 
debt;  the  sheriff  will  not  be  held  responsible  for  the  difference 
between  the  amount  paid  him  and  that  of  the  judgment  recovered 
by  the  attachment  plaintiff ;  for  he  was  misled  by  the  mistake  of 
the  plaintiff  himself.' 

§  191.  It  is  the  duty  of  the  officer  to  execute  the  writ  as  soon 
as  he  reasonably  can  after  it  comes  into  his  hands ;  for  if  by  his 
unnecessary  delay  in  seizing  property  or  summoning  garnishees 
the  plaintiff  loses  his  debt,  the  officer  will  be  liable;  and  his 
liability  will  not  be  avoided  by  his  showing  that  he  was  not  spe- 
cially required  to  serve  the  writ  immediately,  or  that  it  was  in 
fact  served  within  the  time  authorized  by  its  terms.  ^  And  after 
the  attachment  is  begun,  it  should  be  continued  with  as  little 
interruption  as  possible.  Delay  or  interruption  in  the  discharge 
of  this  duty  may  involve  the  officer  in  serious  consequwces. 

poiflt  oat  property  to  tbe  sheriff,  and  re-  ^  Ransom  «.  Halcott,  18  Barbonr,  56. 

qnin  a  Isrf  npon    so  much  as  will  be  *  Howes  v.  Spicer,  28  Vermont,  508. 

nficiettt,  but  the  sheriff  mmt  decide  for  *  Page  v.  Belt,  17  Misaoori,  268. 

hinuelf^  upon    the   responsibility  which  ^  Kennedy  v.  Brent,  6  Craoch,  187. 
•ttaehes  to  his  office,  as  to  the  extent  and 
niBeieDcy  of  the  seimra.*  , 
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No  general  rule  goyerning  such  cases  can  well  be  laid  down ;  but 
each  case  must  depend  very  much  on  its  particular  circum- 
stances. As  a  proposition  generally  applicable,  however,  it 
may  be  said  that  the  officer  should  ti^e  care  that  his  levy  be  a 
continuous  and  single  act,  as  contradistinguished  from  a  number 
of  distinct  acts,  performed  at  different  times,  and  not  in  reason- 
able and  necessary  connection. 

§  191  a.  While  the  law  holds  an  officer  to  a  strict  perform- 
ance of  his  duty  in  the  execution  of  process  placed  in  his  hands, 
and  tolerates  no  wanton  disregard  of  that  duty,  nor  sanctions 
any  negligence,  yet  it  requires  no  impossibilities,  nor  does  it 
impose  unconscionable  exactions.  When  an  attachment  comes 
to  his  hands,  he  must  execute  it  with  all  reasonable  celerity;  but 
he  is  not  held  to  the  duty  of  starting,  on  the  instant  after  receiv- 
ing it,  to  execute  it,  without  regard  to  other  business  demanding 
his  attention,  unless  some  special  reasons  for  urgency  exist,  and 
are  made  known  to  him.  Reasonable  diligence  is  all  that  is 
required  of  him  in  such  a  case;  and  what  is  reasonable  dili- 
gence depends  upon  the  particular  facts  of  the  case.  If,  for 
example,  an  officer  receives  no  special  instruction  to  execute  a 
writ  at  once,  and  there  is  no  apparent  necessity  for  its  immedi- 
ate execution,  it  would  not  be  contended  that  he  was  under  the 
same  obligation  to  execute  it  instantaneously  as  if  he  were  so 
instructed,  or  there  were  apparent  circumstances  of  urgency. 
But  in  the  case  of  an  attachment  sued  out  on  the  ground  of  the 
defendant's  fraud,  or  his  being  in  the  act  of  leaving  the  State,  or 
removing  his  property,  the  very  fact  of  the  issue  of  the  writ  on 
such  ground  would  seem  to  indicate  to  the  officer  the  necessity 
for  immediate  action.  These  views  were  applied,  in  California, 
to  a  case  where  a  writ  was  placed  in  the  hands  of  a  sheriff  be- 
tween nine  and  ten  o'clock  on  a  Sunday  night,  and  another  writ 
was  delivered  to  a  deputy  of  his,  at  fifteen  minutes  after  twelve 
o'clock,  and  was  executed  by  the  deputy  at  one  o'clock  on 
Monday  morning ;  of  which  second  writ  the  sheriff  had  no  knowl- 
edge imtil  after  it  was  executed ;  and  the  service  by  the  deputy 
held  the  property  in  favor  of  the  second  attachment.  The  plain- 
tiff in  the  first  attachment  sued  the  sheriff  for  not  levying  it  in 
due  time ;  but  it  was  held,  that  the  attachment  was  not  legally 
in  his  hands  until  the  expiration  of  Sunday,  and  that  his  delay 
in  executing  it,  for  one  hour  after  midnight,  did  not  entitle  the 
plaintiff  to  recover.^ 

1  Whitney  v.  Butterfield,  18  Califomui^  886« 
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§  191  b.  It  not  unfrequently  happens  that  no  property  is  found 
whereon  to  levy  an  attachment,  and  the  action  proceeds  to  judg- 
ment under  the  summons.  In  such  case  the  rendition  of  the 
judgment  supersedes  the  attachment,  and  thereafter  no  action 
can  be  taken  under  it^ 

§  192.  Where  a  variety  of  articles  are  attached,  and  it  re-  ' 
quires  considerable  time  to  complete  the  service  of  the  process, 
if  the  officer,  after  he  has  begun  it,  continues  in  it  with  no  un- 
necessary delay  until  he  has  secured  all  the  goods,  the  taking  is 
to  be  treated  as  one  act  But  where  an  officer  took  and  removed 
sundry  finished  carriages,  to  an  amount  which  he  deemed  suffi- 
cient to  secure  the  demand  in  the  writ,  and,  on  the  day  follow- 
ing, having  changed  his  mind  in  regard  to  some  of  the  property, 
he  determined  not  to  take  away  a  part  of  the  finished  carriages 
he  had  attached,  but,  in  lieu  thereof,  to  make  another  attachment 
of  unfinished  work,  which  he  did,  and  then  removed  the  unfin- 
ished work,  with  part  of  that  first  attached ;  it  was  held,  that  the 
attachment  might  properly  be  considered  as  consisting  of  two 
distinct  acts.^ 

§  193.  An  attachment  levy  effected  by  unlawful  or  fraudulent 
means  is  illegal  and  void.  Such,  for  example,  is  the  case  of 
entering  a  dwelling-house  against  the  owner's  will,  and  attach- 
ing his  property  there;  to  which  more  particular  reference  will 
presently  be  made.'  Such,  too,  is  the  case  of  a  plaintiff  fraud- 
ulently obtaining  possession,  in  one  State,  of  the  property  of  his 
debtor,  and  removing  it  clandestinely  into  another  State,  and 
there  attaching  it^  So,  likewise,  where  the  plaintiff  decoyed  a 
slave  from  one  State  into  another,  for  the  purpose  of  attaching 
him  for  the  debt  of  his  owner.  ^  So,  where  the  officer  watched 
the  defendant  at  work  in  his  field,  where  he  might  have  served 
the  writ  upon  him,  but  did  not,  and  waited  till  the  plaintiff's 
agent  enticed  the  defendant  out  of  the  State,  and  then  attached 
the  defendant's  real  estate,  '^for  want  of  his  body,  goods,  and 
chattels."  '  So,  where  a  suit  by  attachment  was  brought  in  the 
United  States  Circuit  Court  for  Louisiana,  against  one  alleged 

1  Seheib  v.  Baldwin,  22  Howard  Pnct  Wheat,  6  Ibid.  2S8  ;  Myen  o.  Myers,  8 

878.  Ibid.  869. 

*  Biahop  V.  Warner,  19  Conn.  460.  *  Timmona  v.  Oarriaon,  i  Uomphreys, 

*  iVwC,  i  200.  148. 

*  Pofwell  V.  HcKee,  i  Looiaiana  An-         ^  Naaon  v.  Eaten,  2  Rhode  laland,  887; 
Boal,  108 ;  Pandiae  v.  Farmera  and  Mer-  Metcalf  v.  Clark,  il  Barbour,  46. 
ehanta  Bank,   5  Ibid.  710 ;  Wingate  v. 
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to  be  a  citizen  of  that  State,  and  property  was  leyied  on  in  the 
interior  of  the  State  and  l»rought  to  New  Orleans ;  and  the  plain- 
tiff then  dismissed  that  suit,  and  brought  another  in  the  Stole 
court,  on  the  ground  that  the  defendant  was  a  non-resideftt  d 
that  State,  and  levied  the  attachment  on  the  same  property.^ 
So,  where  a  sheriff,  in  a  county  where  he  was  not  an  officer,  took 
property,  imder  pretence  of  having  a  writ,  and  carried  it  to 
another  county,  in  order  to  bring  it  witiiin  the  readi  of  legal 
process.^  So  where,  on  the  suggestion  of  the  oountel  for  the 
attachment  plaintiff,  a  trunk  was  produced  and  opened,  under 
cover  and  pretence  of  a  criminal  examination  then  progressing, 
but  really  for  the  purpose  of  levying  an  attachment  upon  money 
contained  in  it.^  So,  where  a  creditor  and  his  debtor  lived  ia 
the  State  of  New  York,  where  the  latter  owned  a  team,  which, 
by  the  law  of  that  State,  was  not  attachable ;  and  the  creditcM*, 
for  the  purpose  ot  enabling  himself  to  attach  it  in  Massachusetts, 
caused  false  representations  to  be  made  to  the  debtor,  which  in- 
duced him  to  take  the  team  into  that  State,  where  it  was 
attached ;  it  was  held,  that  the  attachment  was  void,  and  that 
both  the  creditor  and  the  officer  who  made  the  attachment  were 
liable  as  trespassers,  though  the  latter  did  not  know  of  the  fraud, 
and  simply  obeyed  the  terms  of  his  precept.* 

It  was  attempted,  in  Massachusetts,  to  apply  the  principle  of 
these  decisions  to  the  case  of  an  officer  who  had  levied  an  attach- 
ment against  A.  on  property  which  he  immediately  afterwards 
found  not  to  be  A.  's,  but  B.  's.  Upon  this  appearing,  the  writ 
was  amended  by  inserting  the  name  of  B. ,  and  the  officer  then, 
stating  that  he  gave  up  his  former  levy,  again  attached  the  goods 
as  the  property  of  B.  It  was  contended  that  he  was  a  trespasser 
in  the  second  levy,  because  he  was  so  in  the  first,  and  limt  the 
first  continued  until  the  second  was  made ;  bat  the  court  held, 
Ihat  as  the  first  levy  was  not  made /or  the  purpose  of  seizing  the 
property  under  the  second  levy,  and  the  latter  was  not  effected 
by  means  of  the  former,  he  could  not  be  charged  as  a  trespasser 
in  making  the  second  levy.^  In  any  such  case,  whetiier  the 
officer  acted  with  such  a  purpose,  is  to  be  determined  from  all 
the  facts;  and  the  presumption  is  in  his  favor. ^ 

1  Gilbert  v.    HoUinger,  14   Lonisiana  Chnbbaok  v,  Cleveland,   87   Minneaota, 

Annual,  441.    See  Corning  o.  Dreyfus,  20  466. 
Federal  Reporter,  426.  ^  Gile  v.  Devens,  11  Cashing,  58. 

*  Pomroy  9.  Parmlee,  0  Iowa,  140.  *  Oloaaon  v.  Morriaon,  47  Nav  Hampw 
'  Pomroy  v.  Parmlee,  0  Iowa,  140.  482. 

*  Deyo  V.  Jenniaon,   10  Allen,  410 ; 

[180] 


CHAP,  vn.]    fXECtrrioN  and  return  op  attachment.  §  194 

§  198  a.  If  an  attachment  be  obtained  on  an  affidavit  that  the 
defendant  J^d  disposed  of  his  property  with  intent  to  defraud  his 
creditors,  and  the  defendant  move  to  quash  it  for  defects  and 
irregularities ;  and  the  plaintiff  thereupon  makes  a  new  affidavit 
stating  the  same  ground,  and  gives  a  new  bond,  and  obtains  a 
new  writ,  which  is  levied  on  the  same  property  seized  under  the 
first  one ;  it  is  held,  that  the  second  levy  is  valid  and  effectual 
because  the  ground  on  which  each  writ  was  obtained  existed 
under  the  first,  and  was  a  continuing  one,  and  therefore  neither 
writ  can  be  said  to  have  been  wrongfully  sued  out.^ 

§  194.  In  executing  the  writ,  the  officer  should  act  in  con- 
formity to  the  law  under  which  he  proceeds ;  for,  if  the  service 
be  illegal,  no  lien  is  created  on  the  property.^  He  must  also 
perform  his  duty  in  such  a  manner  as  to  do  no  wrong  to  the  de- 
fendant On  such  occasions  he  must  be  allowed  the  exercise  of 
some  discretion,  and  is  not  to  be  made  liable  for  every  trivial 
mistake  of  judgment  he  may  make  in  doubtful  cases,  fiut  the 
discretion  allowed  him  must  be  a  sound  discretion,  exercised 
with  perfect  good  faith,  and  with  an  intent  to  subserve  the  inter- 
ests of  both  the  debtor  and  the  creditor.^  For,  when  an  officer 
wholly  departs  from  the  course  pointed  out  to  him  by  the  law, 
he  may  be  considered  as  intending  from  the  beginning  to  do  so, 
and  as  making  use  of  the  process  for  a  mere  pretence  and  cover ; 
and,  therefore,  he  is  liable  in  the  same  manner,  and  for  the  same 
damages,  as  he  would  have  been  if  he  had  done  the  same  acts 
without  the  legal  warrant  he  abused;  he  will  be  considered  a 
trespasser  ab  initio.  In  other  words,  he  who  at  first  acts  with 
propriety  under  an  authority  or  license  given  by  law,  and  after- 
wards abuses  it,  shall  be  considered  a  trespasser  from  the  begin- 
ning.* The  reason  of  this  rule  is,  that  it  would  be  contrary  to 
Bound  public  policy  to  permit  a  man  to  justify  himself  at  all 
under  a  license  or  authority  allowed  him  by  law,  after  he  has 
abnaed  the  license  or  authority,  and  used  it  for  improper  pur- 


V.  UUmaiin,  71  Texas,  529.  of  duty,  or  sach  an  improper  and  illegal 

*  Gardner  v.  Hast,  2  Richardson,  601 ;  exercise  of  the  anthority  to  the  prejudice 
Boekiagham  9.  Osborne,  44  Conn.  183;  of  another,  —  such  an  active  and  wilful 
Fairbanks  v,  Bennett,  68  Michigan,  61.  wrong  perpetrated,  —  as  will  warrant  the 

*  Barrett  v.  White,  8  New  Hamp.  310.  conclufdon  that  its  perpetrator  intended 
In  Taylor  9.  Jones,  42  New  Hamp  25,  fhim  the  trst  to  do  wrong,  and  to  use 
tke  oontt  said  *  "  Such  an  error  er  mis-  his  legal  authority  as  a  cover  for  his 
tike  as  a  person  of  ordinary  care  and  illegal  condnot.  Where  the  acts  proved 
oonmxm  intelfigenee  might  commit,  will  warrant  no  sueh  eonclnsion,  the  person 
not  amount  to  an  abuse ;  but  there  mast  charged  with  them  is  not  a  trespasser." 

^  a  complete  depaitare  from  the  line  *  Barrett  v.  White,  8  New  Hamp.  210. 
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poses.  The  presumption  of  law  is,  that  he  who  thus  abuses  such 
an  authority  assumed  the  exercise  of  it,  in  the  first  place,  for  the 
purpose  of  abusing  it  The  abuse  is,  therefore,  very  justly  held 
to  be  a  forfeiture  of  all  the  protection  which  the  law  would  other- 
wise give.  Therefore,  where  an  officer  attached  certain  hay  and 
grain  in  a  bam,  and,  without  any  necessity,  removed  the  same 
from  the  bam  at  an  unfit  and  unreasonable  time,  when  it  must 
inevitably  be  exposed  to  great  and  unnecessary  waste  and  de- 
struction, it  was  held,  on  the  principles  above  stated,  to  be  such 
an  abuse  as  to  render  the  officer  a  trespasser  ab  initio.^ 

§  194  a.  An  officer  executing  lawful  process  in  a  lawful  man- 
ner can  never  be  a  trespasser;  even  though  he  knew  that  the  pur- 
pose of  the  plaintiff  was,  through  the  instrumentality  of  the 
attachment,  to  restore  the  property  into  the  possession  of  other 
parties,  from  whom  it  was  withheld  by  the  defendant^  But  if 
he  act  under  unlawful  process,  or  execute  lawful  process  in  an 
unlawful  manner,  he  is  a  trespasser.  And  whenever  he  does  such 
acts  as  authorize  his  being  considered  in  law  a  trespasser  ah 
initioy  all  acts  done  by  him  in  the  particular  case  are  unlawful, 
and  he  may  be  held  responsible  therefor,  just  as  if  he  had  been 
devoid  of  any  authority,  seeming  or  real.  If  he  has  attached 
property,  he  cannot  hold  it  if  the  defendant  chooses  to  reclaim 
it;  or,  if  he  hold  it^  is  liable  to  the  defendant  for  its  value.' 
But  if  the  defendant  receive  back  the  property,  or  it  was  legally 
disposed  of  for  his  benefit,  such  fact  would,  in  an  action  by  him 
against  the  officer  for  the  trespass,  go  in  mitigation  of  damages.^ 

§  196.  The  officer  should  be  careful  not  to  levy  the  writ  on 
any  property  not  liable  to  attachment ;  for  if  he  do,  he  will  be 
considered  a  trespasser.^  But  if,  in  seizing  an  article,  — as,  for 
instance,  a  trunk,  —  he  is  under  a  necessity  of  taking  into  his 
possession  with  it  articles  exempt  from  attachment,  and  if  he 
intermeddles  with  them  to  no  greater  extent  than  to  remove 
them  from  the  trunk,  and  deliver  them  to  the  owner,  or  upon 
the  owner's  declining  to  receive  them  when  offered,  then  to  keep 

^  Barrett  v.  White,  8  New  Hamp.  210  ;  v.  Habbard,  i  Caahiiig,  85 ;  Richarda  v. 

Peeler  «.  Stebbina,  26  Vermont,  644.  Daggett,  4  Maaa.  684;  Gibaon  v.  Jenney, 

s  Wakefield  v,  Faiiman,  41  Yermont,  16  Ibid.  206  ;   Kiff  v.  Old  Colony,  && 

889.  R.  R.  Co.,  117  Ibid.  691 ;  Howard  p.  Wil- 

*  Collina  v.  Perkina,  81  Vermont,  624.  liama,  2  Pick.  80  ;  Lynd  v.  Picket,  7  Mln- 

*  Ante  i  186  c,  Yale  v.  Saanders,  16  neaota,  184 ;  Cooper  v,  Newman,  45  New 
Vermont,  248;  Stewart  v.  Martin,  Ibid.897.  Hamp.  889. 

*  Foaa  V.  Stewart,  14  Maine,  812^  Bean 
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them  safely  until  called  for,  he  commits  no  wrong.  ^  And  if  the 
defendant  assent  to  the  attachment  at  the  time,  it  will  be  valid ; 
and  a  subsequent  assent  will  make  it  good  ab  initio.^  If  the 
property  is  a  part  of  a  larger  quantity  than  the  law  exempts,  the 
defendant  must  set  apart  such  portion  as  is  exempted,  and  claim 
it  as  such,  or  he  will  be  held  to  haye  consented  to  its  being 
attached.^ 

§  196.    U  an  officer  attach  personalty  not  the  property  of  the 
defendant,   he  is,   of  course,   a  trespasser  on  the  rights  of  the 
owner,  who  may  maintain  either  trover,  trespass,  or  replevin, 
against  him.     Such  an  attachment  is  a  tortious  act,  which  is 
itself  a  conversion ;  and  if  trover  be  brought,  no  demand  on  the 
oflScer  need  be  proved.^    And  it  is  such  an  official  misconduct  as 
his  sureties  in  his  official  bond  are  liable  for.^    If  he  acts  by  the 
direction  of  the  plaintiff,®  or  of  the  attorney  in  the  suit,^  the 
plaintiff  is  regarded  as  equally  guilty  and  equally  liable  for 
the  trespass;  but  not  if  he  take  no  part  in  the  levy,^  unless  he 
afterward  ratify  it ;  and  he  will  be  held  to  have  ratified  it,  when 
he  defends  against  a  claim  of  property  filed  by  the  owner  in  the 
attachment  suit^    And  against  either  officer  or  plaintiff,  where 
both  engage  in  the  act,  suit  may  be  brought  at  once,  without  any 
demand  or  notice,***  and  without  the  owner  being  imder  obliga- 
tion to  take  any  steps  in  the  suit  in  which  the  seizure  is  made ;  ** 
but  if  he  take  such  steps,  and  claim  the  property  in  the  attach- 
ment cause,  and  recover  judgment  for  its  restitution,  his  right  to 
recover  damages  for  the  illegal  taking  and  detention  will  not  be 
thereby  impaired.^    If,  however,  after  thus  claiming  the  prop- 
erty, he  agree  with  the  other  parties  to  the  suit,  that  the  officer 
may  sell  it,  and  hold  the  proceeds  subject  to  the  final  decision  of 

^  Towns  V,  Piatt,  88  New  Hamp.  846.     nia,  19i  ;  Sangster  v.  Commonwealth,  17 

*  Hewes  v.  Parkman,  20  Pick.  90.  Grattan,  124. 

'  Kash  9.  Farrington,  4  Allen,   157 ;         *  Marsh  v.  Backus,  16  Barbour,  488; 

CUpp  V,  Thomas,  6  Ibid.  168  ;  Smith  v.  Comer  v.  Mackintosh,  48  Maryland,  874 ; 

Chalwick,  51  Maine,  515.  Meyer  v.  Gage,  65  Iowa,  606. 

*  Woodbnry  v.   Long,  8  Pick.    548  ;         ^  Oestrich  v.  Greenbaum,  16  New  York 
ford  9,  Dyer,  26  Mississippi,  248;  Meade  Supreme  Ct.  242. 

V.  Smith,  16  Conn.  846;  Caldwell  v.  Ar-  *  Bntler  v.  Borders,  6  Blackford,  160  ; 

Hold,  8  Minnesota,  265 ;  Sangster  v.  Com-  Heidenheimer  v.  Sides,  67  Texas,  82. 

nkonwealth,  17  Grattan,  124;  Bodega  v,  *  Perrin   v.  Claflin,  11  Missoori,  13; 

PerkerBon,  60  Georgia,  516.  Taylor  v,  Ryan,  15  Nebraska,  578. 

*  People  V,  Schuyler,  4Com8tock,  178  ;  ^o  Tufts  v,  McClintock,  28  Maine,  424; 
Archer  v.  Noble,  8  Maine,  418 ;  Harris  v.  Richardson  v  Hall,  21  Maryland,  899. 
Hanson,  11  Ibid.  241 ;  Commonwealth  v.  ^  Shuff  v.  Morgan,  9  Martin,  592. 
Stockton,  5  Monroe,  192 ;  State  v,  Moore,  ^  Trieber  v,  Blacher,  10  Biaryland,  14  ; 
19  Miamuri,  869  ;  State  v.  Fitspatrick,  64  Ckrk  v.  Brott,  71  Missouri,  478. 

Ibid.  185 ;  Van  Pelt  v.  Littler,  14  CaU- 
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the  controTersy,  it  is  coxusidered,  in  Louisiana,  to  amount  to  a 
waiver  of  his  claim  against  the  officer  for  damages.^ 

If  an  officer  levy  on  property  not  the  defendant's,  and  after^ 
wards,  on  his  own  motion,  releases  the  levy,  and  the  attachment 
plaintiff  sues  him  therefor,  the  burden  is  cm  the  officer  to  show 
sufficient  cause  for  such  release ;  and  if  it  appear  that  the  prop^ 
erty  was,  in  fact,  the  defendant's,  the  officer  will  be  held  liable 
therefor  to  the  attachment  plaintiff.^ 

§  196  a.  That  the  defendant  was  not  the  owner  of  the  property 
attoched,  is  not  good  matter  for  a  plea  by  the  defendant  in  abate- 
ment of  the  suit^ 

§  196  5.  If  several  attachments  be  levied  at  different  times  on 
the  same  property,  not  being  that  of  the  defendant,  it  is  held, 
that  though  the  owner  of  tibe  property  may  sue  the  officer  in  tres- 
pass for  the  original  taking  under  the  writs  first  levied,  he  can- 
not maintain  the  action  for  the  subsequent  levy  under  the  last 
attachment,  for  then  the  property  was  already  in  cu%todia  leffis.^ 

§  196  <?.  In  any  case  of  an  attachment  of  property  not  belong- 
ing to  the  defendant,  if  the  property,  being  perishable,  be  sold 
by  the  officer,  he  cannot,  when  sued  by  its  owner,  charge  the 
costs  and  expenses  of  the  attachment  and  sale  against  the  fund 
arising  from  the  sale.®  And  where  the  property  belongs  to  the 
defendant,  and  the  court  orders  the  attachment  to  be  set  aside 
and  vacated,  the  officer  must  deliver  over  the  property  to  the 
defendant,  without  attempting  to  charge  him  with  any  of  the 
costs  or  expenses  connected  with  the  seizure  and  custody  of  it, 
except  such  as  the  defendant  agreed  should  be  so  treated.  This 
was  so  held  in  New  York,  notwithstanding  section  709  of  the 
Code  of  Civil  Procedure  required  the  officer  to  "deliver  over  to 
the  defendant,  upon  reasonable  demand,  and  upon  payment  of 
all  costSj  chargeSj  and  expenses  legally  chargeable  by  the  sheriffs 
all  the  attached  personal  property  remaining  in  his  hands." 
The  court  held,  that  in  so  far  as  that  section  of  the  code  at- 
tempts to  compel  a  defendant  in  such  case  to  pay  those  costs, 
charges,  and  expenses,  it  is  unconstitutional  and  void.^ 

1  Jadmn  v.  Lewis,  7  Looisiiuia  Axmual,         <  Ginsbeig  v,  Pohl,  36  Mujland,  605. 
66.  «  Haywood  v.  Hardie,  76  North  Caro* 

*  Wadsworth  v.  WaUiker,  61  Iowa,  605.  Una,  884. 

*  King  V.  Backs,   11  Alabama^  217  ;        *  fiowe  v.  XJ,  S.  B«flector  C^,  43  New 
Sims  V.  Jacobson,  61  Ibid«  186.  York  Supreme  Ct  407. 
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§  197.  The  necefisity  for  the  officer's  making  due  inquiry  con^ 
ceming  the  property  he  attaches  is  so  highly  regarded,  that  he 
will  be  treated  as  a  trespasser  for  seizing  property  not  belonging 
to  the  defendant,  even  though  the  owner  give  him  no  special 
notice  that  the  property  is  his,  and  make  no  demand  for  it^ 
And  the  remedy  of  the  owner  against  the  officer  is  not  impaired 
by  the  owner  becoming  the  receiptor  to  the  officer  for  the  prop* 
erty;  for  in  such  case  the  owner  is  bound  by  the  terms  of  the 
receipt  to  retain  the  property  and  have  it  ready  for  delivery  on 
demand ;  and  in  an  action  on  the  receipt  would  be  estopped  from 
setting  up  property  in  himself.^ 

§  198.  What  will  amount  to  an  attachment,  for  which  trespass 
may  be  maintained,  may  admit  of  question.  In  Pennsylvania, 
the  return  by  an  officer  that  he  had  attached  goods,  which  appear 
not  to  have  been  the  defendant's,  subjects  the  officer  to  an  action 
of  trespass,  where  the  property  was  bound  by  the  levy,  and  was 
in  the  officer's  power,  though  there  was  no  manual  handling  or 
taking  them  into  possession.^  The  same  doctrine  has  been  rec- 
ognized in  Massachusetts,^  and  New  Hampshire.^  But  where 
an  officer  had  a  writ,  and  found  the  defendant  in  possession  of 
property,  and  informed  him  that  he  was  directed  to  make  an 
attachment;  and  the  defendant  informed  the  officer  that  the 
pn4)erty  was  not  his ;  and  the  officer  did  not  take  it  or  interfere 
wiUi  it;  and  the  defendant  obtained  a  receiptor  for  it;  and  it 
did  not  appear  that  any  return  of  an  attachment  was  made ;  it 
was  held,  not  to  amount  to  a  conversion  by  the  officer.^  So, 
where  an  officer  attached  a  quantity  of  plate-glass,  and  did  not 
remove  it,  but,  under  a  statutory  provision  authorizing  such 
oonrse,  deposited  a  copy  of  the  writ  and  of  his  attachment  in  the 
town-clerk's  office ;  and  thereafter  another  officer,  in  like  man- 
ner, made  a  second  attachment  of  the  property,  but  did  no  act 
to  disturb  the  possession  of  the  officer  who  made  the  first  levy ; 
it  was  held,  that  the  first  officer  could  not  maintain  an  action 
against  the  second  for  the  conversion  of  the  property.' 

§  199.  The  doctrines  of  the  common  law  in  relation  to  eonfu-- 
nan  of  goods  have  been  partially  brought  into  view  and  applied, 

1  Stiekiiey  v.  Davis,  16  Pick.  19.  v.  Baker,  1  Metcalf,  27 ;   St  George  v. 

•  fiobiiifloa  9.  Mansfield,  13  Pick.  189 ;    O'ConDell,  110  Mans.  475. 

Jolintf  9.  Cliiirch,  13  IMd.  567.  *  Morse  v.  Hnrd»  17  New  Hamp.  240. 

*  Pazton  9.  SteckeU  2  Penii.  State,  98.         •  Rand  v.  Sargent,  28  Maine,  82d. 

«  Gibba  «.  CbtM,  10  Mass.  125 ;  Miller         f  PoUey  v.  Lenox  Iron  Works,  15  Gmy. 

518.  Sea  fittleyv  Adams,  14  Wendell,  201. 
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in  connection  with  the  execution  of  attachmenta.  What  will 
constitute  a  confusion  of  goods  has  been  the  subject  of  much 
discussion.  Intermixture  is  not  necessarily  a  convertible  term 
with  confusion;  for  there  may  be  intermixture  without  confu- 
sion, though  there  can  be  no  confusion  without  intermixture. 
Confusion  takes  place  when  there  has  been  such  an  intermixture 
of  similar  articles  owned  by  different  persons,  as  that  the  prop- 
erty of  each  can  no  longer  be  distinguished.^  Confusion  may  be 
predicated  of  such  things  as  money,  com,  or  hay,  which  have 
nothing  in  their  appearance  by  which  one  quantity  may  be  dis- 
tinguished from  another.  And  so  in  the  case  of  logs,  of  the 
same  description  of  wood  and  similarly  cut.^  But  where  the 
articles  are  readily  distinguishable  from  each  other,  tliere  is  no 
confusion;  as  in  the  case  of  cattle,^  or  of  crockery- ware  and 
china  placed  on  the  same  shelf.  ^ 

When  an  officer  proceeds  to  execute  an  attachment,  he  is 
authorized  to  seize  any  personalty  found  in  the  defendant's  pos- 
session, if  he  hare  no  reason  to  suppose  it  to  be  the  property  of 
another.  If  it  happen  that  the  goods  of  a  stranger  are  inter- 
mixed with  those  of  the  defendant,  even  without  the  owner's 
knowledge,  the  owner  can  maintain  no  action  against  the  officer 
for  taking  them,  until  he  have  notified  the  officer,  and  demanded 
and  identified  his  goods,  and  the  officer  shall  have  delayed  or 
refused  to  deliver  them.^  In  such  case  the  officer  cannot  be 
treated  as  a  trespasser  for  tMng  the  goods ;  but  if  he  sell  the 
whole,  after  notice  of  the  owner's  claim,  it  will  be  a  conversion, 
for  which  trover  may  be  maintained.^ 

1  Hesseltine  v.  Stockwell,   80  Maine,  nndiBtinguUhable,   because  a  new  ingre- 

287 ;  Tufta  o.  McCUntock,  28  Ibid.  424.  dient  is  fanned,  not  capable    of  a  jnst 

In  Robinson  o.  Holt,  89  New  Hamp.  667,  appreciation    and   division    according  to 

the    court  said  :    **  The  doctrine  of  the  the  original  rights  of  each,  or  If  the  arti- 

oonfusion  of  goods  has  been  often  dis-  cles  mixed  are  of  different  yalaes  or  qnan* 

oossed,  and  may  be  considered  as  clearly  tides,  and  the  original  values  or  quantities 

and  distinctly  settled.     If  the  goods  of  cannot    be    determined,   the   party  who 

several  intermingled  can  be  easily  dis-  occasions,  or  through  whose  fault  or  neg- 

tinguished  and  separated,  no  change  of  lect  occurs  the  wrongful  mixture,  must 

property  takes  place,  and  each  party  may  bear  the  whole  loss." 
lay  claim  to  his  own.     If  the  goods  are         '  Loomis  v.  Green,  7  Maine,  886  ;  Hes- 

of  the  same  nature  and  value,  although  aeltine  v.  Stockwell,  80  Ibid.  287. 
not  capable  of  an  actual  separation  by         *  Holbrook  v.  Hyde,  1  Vermont,  286. 
identifying  each  particular,  if  the  portion         *  Treat  o.  Barber,  7  Conn.  274. 
of  each  owner  is  known,  and  a  division         *  Tufts  v,  McClintock,  28  Maine,  424; 

can  be  made  of  equal  proportionate  value,  Wilson  v.  Lane,  88  New  Hamp.  466. 
as  in  the  case  of  a  mixture  of  com,  coffee,         *  Lewis  v,  Whittemore^  6  New  Hamp. 

tea,  wine,  or  other  article  of  the  same  864;    Albee  v.   Webster,   16  Ibid.   868; 

kind  and  quality,  then  each  may  claim  Shnmway  v.  Batter,  8  Pick.  448. 
his  aliquot  part ;  but  if  the  mixture  is 
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If  a  party  wilfally  intermingle  his  goods  with  those  of  another 
80  that  they  cannot  be  distinguished,  the  other  party  is,  by  the 
principles  of  the  common  law,  entitled  to  the  entire  property, 
without  liability  to  account  for  any  part  of  it.^  In  that  case,  an 
officer  cannot  attach  any  of  the  goods  for  a  debt  of  him  who 
caused  the  intermixture ;  ^  but  may  attach  the  whole  for  the  debt 
of  the  innocent  party ;  and  if  the  former  would  reclaim  his  prop- 
erty by  law,  the  burden  of  proof  is  on  himself  to  distinguish  his 
goods  from  those  of  the  defendant  ^  If  he  know  of  the  attach- 
ment)  and  fail  to  notify  the  officer  of  his  claim,  he  cannot  subject 
the  officer  to  any  accountability  for  the  seizure.^  Much  less  can 
he  do  so  when  he  has  claimed  the  whole  property,  instead  of 
pointing  out  to  the  officer  the  particular  part  of  it  belonging 
to  hint^ 

If  an  officer  be  notified,  or  have  reason  to  believe,  that  goods 
of  a  stranger  are  Intermingled  with  those  of  a  defendant,  it  is 
his  duty  to  make  proper  inquiry,  with  a  view  to  avoid  seizing 
property  not  the  defendant's.  He  may  require  the  claimant  to 
point  out  his  property,  and  if,  being  able  to  do  so,  he  refuse,  the 
officer  may  seize  the  whole,  without  liability  to  be  proceeded 
against  for  a  tort.*  When,  however,  an  officer  having  an  attach* 
ment  against  A.,  undertakes  to  levy  it  on  property  in  the  hands 
of  B.,  upon  the  assumption  that  B.  's  title  is  fraudulent,  and  that 
the  property  is  really  A.  's ;  and  the  goods  he  seeks  to  reach  are 
intenningled  with  others  of  a  similar  kind,  which,  without  dis- 
pute, belong  to  B. ;  he  cannot  demand  of  B.  to  select  what  is  un- 
dispntably  his ;  and  a  refusal  by  B.  to  make  such  selection  will 

^  Byder  v.  Hathaway,  2  Pick.  298  ;  only  in  those  cases  where  the  intermixture 
Wniiid  V.  Rice,  11  Metcalf,  498;  2  Kent's  has  been  caused  by  the  wilful  or  unlawful 
Oom.  864 ;  Story  on  Bailments,  |  40  ;  act  of  one  of  the  proprietors,  and  the 
Beach  o.  Schmultz,  20  Illinois,  185  ;  Rob-  several  parcels  have  thereby  become  so 
insoB  9,  Holt»  89  New  Hamp.  667  ;  Taylor  combined  or  mingled  together  that  they 
V.  Jones,  42  Ibid.  25.  In  Smith  9.  San-  can  no  longer  be  identified,  that  his  inter- 
bora,  6  Gray,  184,  the  court  said  :  "  A  est  in  them  is  lost." 
ebtnge  of  ownership  does  not  necessarUy  *  Beach  o,  Schmultz,  20  Illinois,  185. 
asae  from  the  mere  intermixture  of  *  Loorois  v.  Oreen,  7  Maine,  386  ;  'Wl- 
property  belonging  to  different  individuals,  son  v.  Lane,  88  New  ELamp.  466;  Robinson 
Tlidr  rights  as  owners  may  remain  unaf-  v.  Holt,  89  Ibid.  667 ;  WeU  v,  Silverstone, 
fected  after  it  has  taken  place.    Each  one  6  Bush,  698. 

«f  them  is  stiU  at  liberty  to  reclaim  what         «  Bond  v.  Ward,  7  Mass.  128  ;    Lewis 

W  before  belonged  to  him,  if  it  can  be  v.  Whittemore,  5  New  Hamp.  864  ;  Wil- 

dirtiDguished  and  separated  from  the  rest ;  son  v.  Lane,  88  Ibid.  466. 
or  may  insist  on  receiving  his  just  proper-         *  Hmokey  v.   Peters-Calhoun   Co.,   66 

turn  of  the  whole,  when  the  several  parcels  Mississippi,  471. 

of  which  it  consists,  though  they  have         *  Sawyer  v.  Merrill,  6  Pick.  478;  Albee 

become  indistinguishable,  are  of  substan-  v.  Webster,  16  New  Hamp.  862. 
tially  the  same  quality  and  value.    It  is 
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not  justify  an  attachment  of  tke  whole ;  unless  B.  made  the  in- 
termixture fraudulently,  and  with  the  intenti<m  of  frustratlBg 
the  attachment^ 

To  justify  an  attachment  of  the  goods  of  a  stranger,  on  the 
ground  of  intermixture,  it  is  incumbent  on  the  officer  to  shov 
that  the  goods  were  of  such  character,  or,  at  least,  that  there  was 
such  an  intermixture,  that  they  could  not,  upon  due  inquiry,  be 
distinguished  from  those  of  the  defendant.^ 

The  necessity  for  inquiry  in  such  cases  is  strongly  insisted  oa 
by  the  courts,  particularly  in  cases  where  the  officer  has  reascm- 
able  ground  for  a  belief  that,  in  executing  the  writ,  he  may  seise 
the  property  of  a  stranger,  who  is  not  present  to  assert  his  rights, 
and  does  not  know  of  the  seizure.  Therefore,  where  an  officer, 
under  such  circumstances,  made  no  inquiry  at  all,  and  there  was 
strong  internal  evidence,  in  the  manner  of  his  advertising  the 
property  for  sale,  that  he  must  have  been  apprised  of  a  defect  in 
the  defendant's  title,  it  was  held,  that  the  owner  might  maintain 
trespass  against  him  for  taking  the  property.^ 

When  a  third  party  claims  that  his  goods  are  intermingled, 
and  have  been  attached,  with  those  of  the  defendant,  and  exhibits 
to  the  officer  a  bill  of  sale  of  articles,  and  there  are  other  arti- 
cles of  a  like  kind  attached,  so  as  that  those  of  the  claimant  are 
undistinguishable,  the  officer  will  be  justified  in  selecting  and 
giving  up  the  least  valuable  articles  corresponding  with  the  bill 
of  sale.^ 

§  200.  An  officer  having  an  attachment  may  enter  the  store  of 
a  third  person  where  goods  of  the  defendant  are,  for  the  purpose 
of  executing  the  writ,  and  may  even  break  open  the  door,  if  re- 
fused admittance  on  request,  and  may  remain,  there  long  enough 
to  seize,  secure,  and  inventory  the  goods;  and  if  the  owner  of 
the  store  resist  or  oppose  him,  he  may  use  whatever  force  is 
necessary  to  enable  him  to  perform  his  duty ;  ^  but  in  such  case, 
he  is  not  entitled,  without  the  consent  of  the  proprietor,  to  make 
use  of  the  tenement  to  keep  the  attached  property  in ;  ^  but  must 

I  Treat  v.  Barber,  7  Conn.  274.  ^  Shamway  v.  Rntter,  8  Pick.  443. 

3  Waleott  V.  Keith,  2  Foster,  196;  Wil-  *  Haggerty  v.  Wilber,  16  Johnson,  287; 

son  V,  Lane,  S3  New  Hamp.  466  ;  MorriU  Fnllerton  «•  Mack,  2  Aikena,  416 ;  Piatt 

p.  Keyes,  14  Allen,  222.  v.  Brown,  16  Pick.  663  ;  Barton  v.  Wil- 

•  Sibley  v.   Brown,   16    Maiue,   185  ;  kinson,  18  Yermont,  186 ;  Perry  v.  Garr, 

Smith  p.  Sanborn,  6  Gray,  184 ;  Carlton  42  Ibid.  50  ;  Mesaner  v,  Lewis,  20  Texas, 

p.  Davis,  8  Allen,  94 ;  Morrill  o.  Keyes,  221 ;    Solinsky  v,  Lincoln  S.  Bank,   86 

14  Ibid.   222;  Gilman  o.  HiU»  86  New  Tennessee,  368. 

Hamp.  311.  •  Bowlay  v.  Bice»  11  Metcalf,  337. 
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remoye  it  therefrom  as  Boon  as  it  can  reasonably  be  done,  or  he 
will  b^  considered  a  trespasser.^  And  where  the  defendant  is 
tiie  proprietor  of  the  store,  and  offers  no  resistance  to  the  levy, 
the  officer  has  no  right  to  eject  him  from  the  store,  or  to  retain 
poMession  thereof  longer  than  is  neceewry  to  make  a  proper  at- 
tadunent  of  the  goods.^  In  every  such  case,  if  there  be  any  per- 
son present  to  grant  admittance,^  a  demand  for  it  must  precede 
resort  to  force.  If  the  demand  be  made  upon  the  person  having 
the  key  of  the  building,  it  is  all  that  is  necessary ;  and  the  officer 
is  not  bound  to  inquire  how,  or  in  what  way,  such  person  became 
possessed  of  the  key.^  But  if,  in  such  case,  the  officer  take  entire 
possession  of  the  building,  excluding  the  owner,  he  may,  as  re- 
spects the  owner,  be  regarded  as  a  trespasser  ab  initio.^ 

§  200  «.  When,  however,  the  matter  of  forcing  ai)  entrance 
into  a  dwelling-house,  for  the  purpose  of  attaching  property  of 
the  owner,  is  presented,  the  law  takes  different  ground,  and  not 
only  declares  such  forcing  an  unlawful  act,  but  that  the  attach- 
ment made  by  means  of  it  is  imlawful  and  invalid.^  And  this 
was  held  to  apply  to  the  case  of  a  party  living  in  a  tenement 
house,  which  was  let  in  distinct  portions  to  several  tenants  who 
used  in  common  the  entry  and  stairway.  It  was  decided  that, 
in  such  case,  an  officer  who  has  entered  tiirough  the  outer  door 
into  the  entry,  has  no  right  to  break  open  the  door  of  one  of  the 
rooms  of  a  tenant,  in  order  to  attach  the  property  of  a  third  per* 
son  therein.^  But  in  Vermont,  if  the  property  of  a  stranger  be 
secreted  in  a  dwelling-house,  it  is  held,  that  the  officer  may 
proceed  as  in  the  case  of  a  store.* 

§  201.  In  Maine,  it  was  attempted  to  establish  the  doctrine 
that  an  officer  who  levies  an  attachment  on  property  of  greater 
amount  in  value  than  the  debt  to  be  secured,  transcends  his 
authority  and  becomes  a  trespasser  ab  initio^  and  therefore  that 
the  attachment  is  invalid.  But  the  court  held,  that  it  did  not 
necessarily  follow  that  the  c^cer  acted  oppressively  or  illegally, 
because  he  attached  more  property  than  was  necessary  to  satisfy 
the  attachment;  that  if  he  acted  oppressively,  he  might  be  liable 

^  Milcom  V,   Spoor,  12  Metcalf,  279  ;         *  Fnllerton  v.  Mack,  2  Aikens,  415; 

WniiaiiM  V.  Powell,  101  Mass.  467 ;  Dayis  Newton  v.  Adams,  4  Vermont,  487. 
V.  Stone,  120  lUd.  22S.  «  lUley  v.  Nichok,  12  Piok.  270 ;  Peo* 

'  Perry  v.  Carr,  42  Vermont,  60.  pie  v.  Habbard,  24  WendeU,  S60. 

*  Clarkv.  Wilaon,  14  Rhode  Island,  11.         '  Swain  9.  Mizner,  8  Gray,  182. 

*  Buton  V.  WUkinaon,  18  Vermont,  ^  Barton  v,  WiUdnson,  18  Vermont, 
IMw  186. 
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to  an  action  by  the  party  injured ;  but  that  third  persons  could 
not  interpose  and  claim  to  set  aside  the  attachment  for  that 
cause.  ^  In  Texas,  it  was  held,  that  if  an  officer  wilfully  seizes 
many  times  as  much  goods  as  are  necessary  to  satisfy  tiie  debt 
sued  on,  and  deprives  the  defendant  of  the  possession  and  use  of 
them,  he  commits  as  flagrant  a  wrong  as  if  he  had  seized  the 
excess  without  any  process  whatever,  and  is  liable  to  damages 
as  a  trespasser.^  If  an  officer  make  an  excessive  levy,  that  will 
not  authorize  a  release  of  the  property  attached;  but  it  is  his 
duty  to  retain  sufficient  to  satisfy  the  claim,  and  discharge  the 
rest.' 

§  202.  An  officer  should  not  do  any  act^  at  the  time  of  making 
an  attachment,  which  could  be  construed  into  an  abandonment 
of  the  attachment ;  if  he  does  so,  the  attachment  will  be  a  nullity. 
Thus,  where  an  officer  having  an  attachment  got  into  a  wagon  in 
which  the  defendant  was  riding,  and  told  the  defendant  that  he 
attached  the  horse  harnessed  to  the  wagon,  and  then  rode  down 
street  with  the  defendant,  without  exercising  any  other  act  of 
possession,  and  left  the  horse  with  the  defendant,  upon  bis 
promising  to  get  a  receiptor  for  it;  it  was  held,  that,  as  the 
horse  had  not  been  under  the  officer's  control  for  a  moment, 
or,  if  it  could  be  considered  that  he  had  had  an  instantaneous 
possession,  it  was  as  instantaneously  abandoned,  there  was  no 
attachment.^ 

§  208.  A  question  arises  as  to  the  right  of  an  attaching  officer 
to  use  the  property  attached,  and  the  consequences  to  him  of 
such  use.  In  Vermont^  if  he  use  the  property  —  as,  for  instancy 
a  horse  —  sufficiently  to  pay  for  its  keeping,  he  cannot  require 
pay  for  such  keeping ;  ^  and  the  court  there  seemed  to  regard  such 
use  as  perhaps  admissible  to  that  extent;  but  as  an  unsafe  and 
pernicious  proceeding,  not  to  be  countenanced.^  Aside  from  this 
question,  however,  there  can  be  no  doubt  that  if  the  officer,  or  his 
bailee,  use  the  property,  so  that  its  value  is  thereby  impaired,  he 
becomes  by  such  use  a  trespasser  ab  initio  J  But  the  doctrine 
does  not  appear  to  have  been  extended  to  any  case,  except  where 
there  was  a  clear,  substantial  violation  of  the  owner's  rights,  and 

1  Merrill  v.  Curtis,  18  Maine,  272.  *  Dean  v.  Bailey,  12  Vermont,  142. 

s  Hilliard  v,  Wilson,  66  Texas,  286.  *  Lamb  v.  Day,  8  Vermont,  407. 

s  Wadsworth  v.  Walliker,  51    Iowa,         ^  Lamb  v.  Day,  8  Vermont,  407;  Briggs 

eO&  V.  Gleason,  29  Ibid.  78  ;  Collins  9.  Perkins, 

«  French  v.  Stanley,  21  Maine,  512.  81  Ibid.  624. 
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(rf  BHch  a  character  as  to  show  a  wanton  disregard  of  duty  on  the 
part  of  the  oflScer,  or  his  bailee,  either  where  the  property  was 
injured,  or  had  been  used  by  an  officer  for  his  own  benefit,  or 
for  the  benefit  of  some  one  other  than  the  attachment  debtor. 
Therefore,  where  an  officer  attached  a  horse,  wagon,  and  harness, 
and  immediately  put  them  to  use  in  removing  other  personal 
property  of  the  debtor,  attached  by  him  at  the  same  time,  and  it 
appeared  that  they  were  not  thereby  i^jured,  it  was  held,  that  for 
such  use  he  was  not  liable  as  a  trespasser  aft  initio.  And  where 
it  appeared  that  the  officer  was  seen  driving  the  horse  along  the 
highway,  the  next  day  after  the  attachment,  and  there  was  no 
proof  of  the  purpose  of  such  driving,  it  was  considered  that  it 
should  not  be  presumed  to  have  been  for  an  unlawful  purpose.^ 

§  204.  The  officer  having  duly  levied  the  attachment,  his  next 
duty  is  to  make  return  of  it.  If  he  fail  to  do  so,  two  questions 
may  arise:  1.  As  to  its  effect  on  the  attachment;  and  2.  As  to 
its  bearing  on  his  right  to  justify  under  the  writ.  In  the  former 
case,  under  peculiar  statutes,  as  in  New  Jersey,  the  attachment 
may  be  fruitless,  if  the  return  be  not  made  in  conformity  with 
the  statutory  requirement;^  but  ordinarily  the  failure  to  make 
return  will  not  affect  the  plaintiff's  lien  under  the  attachment ;  ^ 
and  the  officer  will  usually  be  allowed  to  make  his  return  nunc 
pro  tune.^  But  when  he  undertakes  to  justify  the  taking  of 
property  imder  the  writ,  his  position  is  different,  and  different 
rules  prevail,  as  is  hereinafter  shown.  ^ 

If  the  return  do  not  on  its  face  show  when  it  was  made,  the 
legal  intendment,  in  the  absence  of  proof  to  the  contrary,  would 
be  that  it  was  made  on  or  before  the  return  day.^  The  return 
can  be  made  only  by  the  officer  to  whom  the  writ  was  directed.  A 
return  made  by  another  officer  is  void.^  And  though  that  may 
be  written  upon  the  process,  which,  if  signed  by  the  officer,  would 
be  a  return,  yet  if  not  signed,  it  is  no  return,  and  therefore 
there  is  no  attachment.^  And  as  his  return  is  in  general  conclu- 
sive against  him,  and  cannot  be  disproved  by  parol  evidence,*  it 

^  Pftnl  9.  Slaaon,  22  yemiont»  281.  <  AndeTson  v.  Graff,  41  Maiyland,  601. 

*  TomlinBoii  v.  Stilee,  4  Dntoher,  201 ;  ^  oiney  v.  Shepherd,  8  Blackford,  146. 
5  IWd.  426.  •  Clymore  v.  WiUiams,  77  Illinois,  618 ; 

*Reed  v.  Perkitia,  14  Alahama,  281;  Wilkins  v.  Tonrtellott,  28  Kansas,  826. 

^tter  9.  Scannell,    11  California,  288 ;  *  Paxton  v,  Steckel,  2  Penn.  State,  98 ; 

City  Nat  Bank  v.  Cnpp,  69  Texas,  268 ;  French  v,  Stanley,  21  Maine,  612  ;  Haynes 

Riordan  v.  Britton,  69  Ibid.  198.  v.  SmaU,  22  Ibid.  14 ;  Denny  v.  Willard, 

*  Bancroft  v.  Sinolair,  12  Bichardson,  11  Pick.  619 ;  Brown  v,  Davis,  9  New 
^7.  Hamp.  76  ;  Clarke  v,  Gary,  11  Alabama, 

*  A<  §  210 «.  98  ;  Chadboome   v.    Sumner,    16   New 
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is  important,  not  onlj  to  the  parties  interested,  but  to  himself, 
that  it  should  be  made  with  great  care.  In  Maine  the  court 
used  this  language :  ^  Officers  ought  to  know  what  thej  attach, 
and  to  be  holden  to  exactness  and  precision  in  making  their 
returns.  Neither  the  debtor  nor  the  creditor  would  be  sale  if  it 
were  otherwise.  And  it  is  well  that  the  law  should  be  so  pro- 
mulgated  and  understood.  An  officer  in  such  cases  is  intrusted 
with  great  power.  He  maj  seize  another  man's  property,  with- 
out the  presence  of  witnesses,  whether  it  be  goods  in  a  store,  or 
elsewhere;  and  safety  only  lies  in  holding  him  to  a  strict^ 
minute,  and  particular  account.  To  hold  that  he  may,  indiffer- 
ently, make  return  of  his  doings  at  random,  and  afterwards  be 
permitted  to  show  that  what  he  actually  did  was  entirely  differ- 
ent^ would  be  opening  a  door  to  infinite  laxity  and  fraud,  and 
mischiefs  incalculable. ''  The  courts  acting  on  these  views,  held, 
where  the  officer  had  returned  an  attachment  of  175  yards  of 
broadcloth,  and  was  sued  for  not  having  the  cloth  forUicamiug 
on  execution,  that  he  could  not  give  evidence  that  he  had  at- 
tached all  the  broadcloths  in  the  defendant's  possession;  that 
the  whole  of  the  broadcloths  so  attached  amounted  to  no  more 
than  thirty  yards;  and  that  by  mistake  he  over-estimated  the 
number  of  yards  in  the  lot^ 

§  205.  The  return  should  state  specifically  what  the  officer 
has  done^  and,  where  the  manner  of  doing  it  is  important^  it 
should  be  set  forth,  that  tlie  court  may  judge  whether  the  re- 
quirements of  the  law  have  been  complied  with.  It  does  not 
answer  for  the  officer,  in  such  case,  to  return  that  he  attached ; 
he  should  return  his  doings  and  leave  the  court  to  determine 
whether  they  constituted  an  attachment^  Neither  should  he  re- 
turn that  he  executed  the  writ  as  the  law  directs ;  for  that  is  but 
his  opinion  of  his  own  acts.^  But  where  the  officer  returned 
that  he  had  "  levied  "  the  writ  on  certain  personal  property,  it 
was  held,  that  the  term  could  only  mean  a  legal  levy,  which 
included  a  seizure  of  the  property.^ 

Hamp.  129 ;    State  «.  Peaner,  27  Minne-  Ibid.  51R ;  Rankin  «.  Dnkny,  48  Ibid. 

Bota,  269 ;  Ryan  Drag  Co.  v.  Peacock,  40  197 ;   Moore  v.   Coate^  Ibid.  226.    Sed 

Ibid.  470  ;  Harvey  ».  Foeter,  64  Califor-  eorUret,  Boyd  tr.  King,  86  New  Jeney  Law, 

nia,  296.  184. 

1  Haynee  v.  Small,  22  Maine,  14.    See         *  Stockton  v.  Downey,  6  Lonisiana  An- 

Clarkev.  Oaiy,  11  Alabama,  98.  nnal,  581;  Page  v.  G^er^s,  Ibid.  549 ; 

3  Qibeon  v.  WiUon,  5  Arkansas,  422 ;  Desha  v.  Baker,  8  Arkansas,  509 ;  Oris- 

Desha  v.  Baker,  8  Ibid.  609  ;  Jeffries  v,  man  v,  Swisher,  4  Dntcher,  149. 
Haryie,  88  Mississippi,  97 ;  Crizerv.  Gor-         *  Baldwin  v.  Conger,  9  Smedes  k  Mar- 

len,  41  Ibid.  568  ;  Eaelle  v.  Simpson,  42  shall,  516. 
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§  206.  Thougti  an  oiSicer'B  return  is  in  general  conclusive 
against  him,^  yet  where  it  states  a  thing  which,  from  the  nature 
of  the  case,  must  be  a  matter  of  opinion  only,  he  is  not  concluded 
by  it,  but  may  explain  it  by  parol  evidence.  Thus,  where  the 
return  affixes  a  value  to  the  goods  levied  on,  the  officer  will  not 
be  concluded  by  it;^  but  it  will  be  couBidered  prima  facie  a  just 
and  &ir  valuation,  and  the  oniLS  will  rest  on  him  to  establish 
the  contrary.^  So,  where  a  sheriff  returned  that  he  had  at- 
tached certain  goods,  at  the  hour  of  five  o'clock;  it  was  held, 
that  the  return  was  prima  facie  indicative  of  the  true  time,  and 
might,  if  no  other  standard  could  be  found,  be  conclusive  on 
him;  but  that  it  was  impossible  for  the  sheriff  to  know,  from  his 
judgment  or  his  watch,  that  five  o'clock  was  the  exact  period  of 
the  levy^  and  his  opinion  on  this  point,  unnecessarily  returned, 
ought  not  to  be  considered  as  a  conclusive  averment  of  fact,  but 
might  be  explained  by  parol  testimony  showing  the  moment 
when  the  levy  took  place.  ^ 

§  207.  It  is  proper  that  the  return  should  state  that  the  prop- 
erty levied  on  was  the  property  of  the  defendant.  What  effect 
is  due  to  the  absence  from  the  FCturn  of  such  a  statement  ?  This 
question  has  come  up  in  various  forms,  both  as  to  real  and  per- 
sonal property. 

In  Virginia,  on  appeal  from  a  judgment  rendered  against  a 
defendant  without  service,  on  or  appearance  by  him,  the  judg- 
ment was  reversed  because  the  return  did  not  state  that  the  prop- 
&rty  attached  —  which  was  personalty  —  was  the  defendant's.® 

In  Kentucky,  in  a  similar  case,  the  court  considered  the  re- 
turn bad,  but  did  not  reverse  the  judgment,  because  after  it  was 
rendered,  the  officer  had,  by  leave  of  the  court,  amended  his 
return,  remedying  the  defect.® 

In  Texas,  a  purchaser  of  real  estate  from  the  owner  thereof, 
without  notice  of  a  pending  attachment  levied  thereon,  sought 
relief  in  equity  against  the  judgment  in  the  attachment  suit,  as 
a  cloud  upon  his  title;  which  brought  up  the  question  of  the 
validity  of  the  attachment  proceedings.  Two  points  were  pre- 
sented: the  sufficiency  of  the  description  in  the  sheriff's  return 
to  identify  the  property ;  and  the  effect  of  the  absence  from  the 

>  Ante,  §  204.  See  Robertson  v.  Hoge,  83  Virginia,  124{ 

*  Denton  v.  Livingston,  9  Johnson,  96.  Offtendinger  u.  Ford,  86  Ibid.  917. 

*  Pierce  v.  Strickland,  8  Story,  292.  *  Mason  v,  Anderson,  8  Monroe,  293. 

*  Williams  v.  Cheesborough,  4  Conn.  In  Missoari,  the  court  incidentally  ex- 
S56.  pressed   the   same   view.     Anderson   v. 

^  Clay  9.   Neilson,  5  Randolph,  696.    Scott,  2  MiBsouri,  15. 
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return  of  any  statement  that  the  property  levied  on  was  the  de- 
fendant's. Both  were  held  to  be  ^'  defects  of  so  grave  a  character 
that  no  lien  on  the  property  was  created  by  virtue  of  the  attach- 
ment; at  least  as  against  a  purchaser  fnym  the  defendant^  without 
actual  notice  of  the  attachment  proceedings, "  ^  But  where  a 
motion  was  made,  in  that  State,  to  quash  an  attachment,  because 
the  sheriff  did  not  state  in  his  return  that  the  property  levied  on 
was  the  property  of  the  defendant,  it  was  held  to  be  no  ground 
for  quashing  the  writ* 

In  Kansas,  a  purchaser  of  a  steamboat  from  the  owner,  pend- 
ing an  attachment  against  the  latter,  of  which  the  purchaser  had 
knowledge,  and  under  which  the  boat  had  been  seized,  took  the 
boat  from  the  sheriff  by  a  writ  of  replevin.  The  sheriff,  in  sup- 
port of  his  possessory  right,  offered  in  evidence  the  record  of  the 
judgment  in  the  attachment  suit  and  the  order  of  repossession  to 
him  therein.  By  this  record  it  appeared  that  the  attachment 
proceeding  was  without  service  of  process  upon  the  defendant, 
who  was  a  non-resident ;  though  he  was  notified  by  publication ; 
and  that  the  sheriff's  return  did  not  state  whose  property  the 
boat  was.  The  court  below  ruled  out  the  record  as  evidence; 
and  the  Supreme  Court  sustained  that  ruling,  upon  the  ground 
that,  as  it  did  not  appear  that  any  property  of  the  attachment 
defendant  had  been  attached,  there  was  no  authority  in  the  court 
out  of  which  the  attachment  issued  to  render  any  judgment 
whatever  in  the  attachment  suit* 

Such  are  the  cases  on  that  side  of  the  question. 

On  the  other  hand,  there  are  cases  in  New  York,  Alabama, 
Mississippi,  and  Iowa. 

In  New  York,  on  certiorari  t^  bring  up  proceedings  in  attach- 
ment before  a  justice  of  the  peace,  where  judgment  was  rendered 
without  service  of  process  upon  the  defendant,  it  was  objected 
that  the  constable's  return  did  not  show  that  the  property  levied 
on  was  the  defendant's.  The  case  was  like  those  in  Virginia 
and  Kentucky,  just  referred  to.  The  court  held  the  return  suffi- 
cient ;  considering  the  fair  and  reasonable  intendment  to  be,  that 
the  property  taken  belonged  to  the  defendant* 

In  Alabama,  judgment  was  rendered  against  an  absent  defend- 
ant, without  service  of  process  upon  or  notice  to  him.     On  error, 

^  Meuley  v,  Zeigler,  23  Texas,  88.    In  in  which  the  defendant  had  been  senred 

Stoddart  v.  McMahan,  86  Texas,  267,  the  with  summons. 

court    adhered    to  its  previous    position         ^  Willis  v.  Mooring,  68  Texas,  340. 
where  the  suit  was  brought  by  attach-         '  Repine  v.  McPherson,  2  Kansas,  340. 
ment,  but  held  the  rule  inapplicable  to         *  Johnson  v.  Moss,  20  Wendell,  145. 
an  ancillary  attachment,  in  aid  of  a  suit 
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it  waa  sought  to  reverse  this  judgment,  upon  the  ground  that  the 
sherifTs  return  of  the  levy  of  the  writ  of  attachment  did  not  state 
that  the  property  seized  was  the  defendant's,  —  the  same  kind 
of  case  as  those  in  Virginia,  Kentucky,  and  New  York.  The 
point  was  overruled,  the  court  thus  expressing  itself:  "The 
sheriff  is  an  officer  placed  under  great  responsibility  by  the  law, 
which  defines  his  duties.  He  pledges  to  the  public,  under  the 
solemnity  of  an  oath,  his  integrity  and  diligence;  and  conse- 
quently every  reasonable  intendment  must  be  made  in  favor  of 
ttie  regularity  of  his  official  acts.  When  he  receives  process 
requiring  him  to  levy  upon  the  property  of  a  particular  individ- 
ual, and  he  returns  it  according  to  its  mandate,  with  his  in- 
dorsement stating  that  he  has  levied  the  same  on  property 
(particularly  describing  it),  we  must  intend  that  the  property 
seized  belonged  to  the  defendant ;  because  the  process  only  au- 
thorized a  levy  upon  his  effects. "  ^  In  a  subsequent  similar  case, 
where  real  estate  was  attached,  the  court  applied  the  same  doc- 
trine, holding  the  principle  applicable  to  all  cases  alike. ^ 

In  Mississippi,  on  a  motion  to  quash  a  sheriff's  return  of  at- 
tachment of  real  estate,  because  it  failed  to  state  that  the  prop- 
erty was  the  defendant's,  the  court  cited  and  followed  the  ruling 
in  Alabama.^ 

In  Iowa,  in  conflicts  between  titles  to  real  estate  derived  from 
the  same  party,  on  the  one  side  by  his  conveyance,  and  on  the 
other  through  ex  'parte  attachment  proceedings,  the  Supreme 
Court  first  held,  that  those  proceedings  imparted  no  title,  where 
the  sheriff's  return  did  not  state  that  the  property  levied  on  was 
the  defendant's;^  but  afterwards  this  position  was  abandoned, 
and  the  same  ground  taken,  substantially,  as  in  New  York  and 
Alabama.^ 

Such  are  the  decisions  on  this  side  of  the  question.  Different 
in  facts,  and  not  so  directly  in  point,  are  cases  in  Maine  and 
WisconsiiL 

In  the  former  State,  one  claimed  title  through  an  attachment, 
which  the  officer  had  returned  levied  on  property  "  supposed  "  to 
belong  to  the  defendant;  and  it  was  held,  that  the  qualifying 
term  ^supposed  "  did  not  impair  the  effect  of  the  attachment^ 

In  the  latter  State,  under  a  writ  against  S.  and  E.,  real  estate 

^  BickentalT  v.   Patterson,   8   Porter,         '  Saunders  v.  Columbiu  Life  Ins.  Co., 

245.    See  Kirksey  v.  Bates,  1  Alabama,  48  Mississippi,  683. 
803  •,  Miller  v.   McMillan,  4  Ibid.   527;         «  Tiffany  v.  Glover,  8  G.  Greene,  387. 
Thornton  v.  Winter,  9  Ibid.  613 ;  Ring         >  Rowan  v.  Lamb,  4  G.  Greene,  468. 
p.  Bucks,  11  Ibid.  217.  *  Bannister  v.  Higginson,  15  Maine,  73. 

'  Lncaa  v.  Godwin,  6  Alabama,  881. 
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was  attached,  and  returned  as  the  property  of  E. ,  when,  in  f act, 
it  was  that  of  S.  The  attachment  suit  proceeded  to  judgment 
against  both,  and  the  property  was  sold  under  execution.  In  a 
suit  between  the  purchaser  at  that  sale,  and  a  purchaser  from  S., 
it  was  held,  that  the  title  throuj^  the  attachment  proceedings 
was  not  vitiated  by  the  return  of  the  property  as  K  's,  when  it 
was,  in  fact,  that  of  S.^ 

§  208.  By  the  general  principles  of  law,  independent  of  any 
statutory  regulation,  the  officer  is  bound  to  give,  as  nearly  as  it 
can  reasonably  be  done,  in  his  return,  or  in  a  schedule  or  in- 
ventory annexed  thereto,  a  specific  description  of  the  articles 
attached,  their  quantity,  size,  and  number,  and  any  other  cir- 
cumstances proper  to  ascertain  their  identity.'  If  he  give  such 
description  in  his  return,  it  is  not  necessary  that  he  should  ac- 
company it  with  a  separate  schedule,  though  the  statute  require 
him  to  return  the  writ,  "  with  his  return  indorsed  thereon,  and 
a  schedule  of  the  property  attached. "  *  It  does  not  seem,  how- 
ever, that  any  more  precision  should  be  exhibited  in  the  return 
than  is  necessary  for  the  identification  of  the  property.  Hence, 
where  a  sheriff  returned  an  attachment  of  four  horses  (describ- 
ing their  color),  as  the  property  of  the  defendant,  it  was  held 
sufficient.^  So,  where  an  officer  returned  that  he  had  attached 
all  the  "  stock  of  every  kind  "  in  a  woollen  factory  particularly 
described,  specifying  the  stock  as  a  "  lot  of  dye-wood  and  dye- 
stuff,  "  —  "  lot  of  clean  wool, "  —  "  sixteen  pieces  of  black  Oxford 
mixed  cassimere,"  —  "twenty-five  pieces  doeskins  and  tweeds," 

—  "fifty-one  pieces  of  unfinished  cloth,"  —  "lot  of  cotton- wool," 

—  "lot  of  colored  wool,"  —  " cotton- wool,  oils,"  &c.,  "in  said 
woollen-factory,"  —  the  return  was  held  sufficient.*  But  a  return 
of  an  attachment  of  "a  stock  of  goods,  wares,  and  merchan- 
dise," without  any  specification  thereof,  either  in  the  return  or 
in  an  annexed  schedule,  was  held  insufficient^  So,  where  an 
officer  returned  an  attachment  of  "  all  the  wood,  hay,  bark,  and 
lumber  in  the  town  of  W.  in  which  the  defendant  has  any  right, 
title,  interest,  or  estate,"  it  was  held  to  be  too  indefinite  to 
amount  to  an  attachment  of  a  quantity  of  hay  in  a  bam,  though, 

^  Robertson  v.  Einkead,  26  Wisconsin,         *  Gary  v.  McCown,  6  Alabama,  870. 

660.  See  Wharton  v.  Conger,  9  Sroedee  &  Har- 

>  Pierce  v,  Strickland,  2  Stoiy,  202;  shall,  610;  Silver  Bow  M.  &  M.  Co.  v. 

Baxter  v.  Rice,  21  Pick.  107  ;  Haynes  v,  Lowry,  6  Montana,  618. 
Small,  22  Maine,  14  ;  Toolmin  9.  Lesesne,         *  £la  o.  Shepard,  82  New  Hamp.  277. 
2  Alabama,  850.  >  Messner  v.  Lewis,  20  Texas,  221. 

'  Pearce  v.  Baldridge,  7  Arkansas,  418. 
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at  the  time,  the  officer  put  up  a  paper  on  the  bam,  with  the 
following  notice  upon  it :  ^^  I  have  attached  all  the  hay  in  this 
bam  in  ^vrliicli  S.  (the  defendant)  has  any  interest. "  ^  A  failure 
to  specify  the  articles  attached  will,  however,  subject  the  officer 
to  nonxinal  damages  only,  unless  special  damage  be  shown ;  ^  and 
will  not  in  any  case  authorize  the  attachment  to  be  quashed.^ 

§  209.    Unless  required  by  statute,  it  is  no  part  of  an  officer's 

duty  to  affix  a  valuation  to  the  property  he  attoches.^    We  have 

just  seen  that  the  statement  of  a  valuation  will,  however,  be 

prima  facie  evidence,  as  against  him,  of  its  own  correctness. '^ 

The  omission  to  affix  a  value,  when  he  is  not  bound  to  state  it, 

can  hardly  in  any  case  prejudice  the  officer.     In  such  an  extreme 

case  as  arose  in  Maine,  where  there  was  an  entire  absence  of  all 

evidence  of  the  value  of  the  property,  it  would  probably  be  held, 

as  it  was  there,  that  the  property  was  of  the  value  commanded 

to  bo  attached.^ 

§  210.    Where  an  officer  is  a  party  either  claiming  or  justify* 
ing  under  his  own  official  acts,  his  return  must  be  received  as 
evidence;  otherwise  it  would  be  impossible,  in  most  cases,  to 
prove  an  attachment  of  property  on  mesne  process,  or  its  seizure 
on  execution.     The  officer  might  produce  his  precept  and  show 
his  return  upon  it,  but  if  this  be  not  prima  facie  evidence,  he 
could  never  prove  the  attachment,  unless  he  took,  or  happened 
to  have  with  him,  a  witness  to  prove  the  truth  of  his  return.     It 
may  therefore  be  laid  down  as  an  unquestioned  rule,  that  the 
returns  of  sworn  officers,  acting  within  the  sphere  of  their  offi- 
cial duty,  are  always  competent  evidence,   and  are  to  be  pre- 
sumed to  be  correct^    until  the  contrary  be  shown.  ^    In  New 

^  Bryant  v.  Osgood,  62  New^  Hamp.  attached  or  not ;  and  a  dispute  would  in- 
182.  The  court  said  :  "The  return  gave  atantly  arise  between  the  purchaser,  or 
information  that  he  had  attached  all  the  subsequent  attaching  creditor,  and  the 
hay  in  the  town  of  W.  in  which  S.  had  officer,  as  to  the  identity  of  the  prop- 
any  interest ;  but  with  regard  to  quan-  erty ;  and  infinite  confusion  would  re- 
tity,  or  any  particular  location,  and  suit,  contrary  to  the  demands  of  public 
whether  the   hay  was  in  one  o^   more  policy." 

diflinent  lots  or  localities,  there  was  no  *  Brace  v.  Pettengill,  12  New  Hamp. 

^Kdfication  in  the  return ;  and  if,  after  841. 

the  filing  of  this  return,  a  purchaser,  or  *  Green  v.  Pyne,  1  Alabama,  286. 

a  sabaequent  attaching  creditor,  should  <  Pieroe  v.  Strickland,  2  Story,  292. 

find  a  quantity  of  hay,*  either  upon  or  *  Ante,  {  206. 

Botnpon  the  premises  occupied  by  S.,  he  ^  Childs  «.  Ham,  28  Maine,  74. 

could  hare  no  knowledge  or  information,  ^  Brace  v.  Holden,  21  Pick.  187  ;  Sias 

derired  from  an  inspeetion  of  the  records,  v.  Badger,  6  New  Hamp.  898 ;  Nichols  v. 

as  to  whether  Badh  lot  of  hay  had  been  Patten,  18  Maine,  281 ;  PoUey  v.  Lenox 
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Hampshire,  as  between  the  officer  and  a  trespasser,  an  officer's 
return  of  an  attachment  of  personal  property  is  equivalent  to  a 
return  of  all  the  facts  and  acts  done,  which  are  required  to  con- 
stitute a  valid  attachment,  and  is  conclusive  of  the  fact,  and  can- 
not be  disproved  by  parol  evidence.^  And  so,  in  Maine,  where 
in  an  action  of  replevin  against  him,  he  sets  up  the  attachment 
as  a  defence.^  But  if  an  officer,  in  his  return,  state  matters 
outside  of  what  he  had  done  under  the  writ  and  in  lawful  execu- 
tion of  it,  the  return  is  not  admissible  evidence  of  those  matters : 
it  is  admissible  evidence  only  of  what  the  law  required  him  to 
show  in  it.* 

§  210  a.  An  officer  who  justifies  the  taking  of  property  under 
an  attachment  must  show  that  the  attachment  was  actually  re- 
turned at  the  time  when  it  was,  by  law,  returnable.  If  the 
action  against  him  be  brought,  and  a  trial  therein  had,  before 
the  writ  under  which  he  acted  is  returnable,  the  production  of 
the  writ,  with  his  return  thereon,  will  be  sufficient,  because  he 
is  the  proper  custodian  of  the  writ  until  the  return  day.  But  if 
he  fails  to  make  his  return  in  the  time  required  by  law,  he  can- 
not justify  under  it,  whether  the  action  be  brought  before  or 
after  the  return  day.*  But  where,  by  a  settlement  between  the 
parties,  it  is  agreed  that  the  property  shall  be  restored  to  the 
defendant,  and  the  writ  shall  not  be  returned,  the  officer,  when 
sued  for  making  the  attachment,  will  not  be  precluded,  by  his 
failing  to  return  the  writ,  from  justifying  under  it*  And  when 
property  attached  is  surrendered  at  the  request  of  the  defendant, 
and  money  is  substituted  therefor  as  an  equivalent,  the  substitu- 
tion operates  as  an  accord  and  satisfaction  of  any  claim  of  the 
defendant  against  the  officer  for  attaching  the  property,  and 
enables  the  officer  to  justify  under  the  writ,  although  it  was  not 
returned.® 

§  210  J.  Where  an  officer  justifies  under  an  attachment,  a 
misdescription  in  his  return  of  an  article  of  personal  property 
attached  will  not  vitiate  the  attachment,  if  the  appearance  and 
use  of  the  article  are  such  that  it  may  have  been  naturally  and 

Iron  Works,  4  Allen,  829  ;  Chadboume  v.         >  Smith  v.  Smith,  24  Maine,  555. 
Sumner,  16  New  Hamp.  129  ;  Chapline  v,         •  Charles  City  P.  &  M.  Co.  v,  JoDes, 

Robertson,  44  Arkansas,  202.  71  Iowa,  234. 

1  Brown  v.  Davis,  9  New  Hamp.  76  ;         *  Bnss  v,  Buttertield,  6  Cashing,  242 ; 

Morse  «.  Smith,  47  Ibid.  474  ;  Lathrop  v,  Williams  w.  Babbitt,  14  Gray,  141. 
Blake,  8  Foster,  46  ;  Hensley  v.  Rose,  76         •  Paine  ».  Farr,  118  Mass.  74. 
Alabama,  878.  •  Taylor  v.  Knowlton,  10  Allen,  187. 
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in  good  faith  so  misdescribed.    And  this  is  not  a  question  of 
law  to  1)0  decided  by  the  court,  but. of  fact  to  be  tried  by  a  jury.^ 

§  211.  When  an  attachment  has  been  returned,  the  return 
is  beyond  the  reach  of  the  officer  and  of  the  court  into  which  it 
is  made,  unless  a  proper  case  be  presented  for  the  court  to  grant 
leave  to  amend  it.  The  court  will  not  order  a  return  to  be  set 
aside,  on  the  application  of  a  party  to  the  cause,  averring  its 
incorrectness ;  ^  nor  can  a  court,  where  one  tract  of  land  is  at- 
tached, and  so  returned,  require  the  officer,  by  rule,  to  substitute 
a  different  tract.^ 

§  211  a.    If,  after  a  return  has  been  made,  the  officer,  without 
leave  of  court,  make  a  material  alteration  therein,  the  alteration 
cannot  affect  the  rights  of  the  parties.     Thus,  in  an  action  on  an 
attachment  bond,  the  question  was  as  to  what  property  had  been 
levied  on  by  the  officer.     The  return  indorsed  on  the  writ  was 
in  these  words :    "  Executed  by  levying  on  250  bushels  of  corn, 
more  or  less,  800  lbs.  cotton,  .2  mulesj  2  cast-plows,  2  B.    T, 
stoekSj  2  sweejhhoes,  1  side-harrow^  2  pr,  gears,  2  bridles,  and  2 
whiffle-trees.^*     The   italicized   words   had    a  line   drawn   across 
them  in  different  ink.     The  plaintiff  offered  to  read  the  whole 
return  to  the  jury ;  but  the  court  excluded  the  italicized  words. 
He  then  offered  to  prove  that  the  articles  specified  in  those  words 
were  actually  levied  on;  but  this  evidence  was  excluded.     The 
Supreme  Coui't  held  these  rulings  erroneous,  and  said :  '^  Records 
are  open  to  inspection,  and  not  only  parties,  but  other  persons 
have  access  to  them.     It  would  shock  common  justice,  if,  under 
these  circumstances,  a  record  is  altered,  and  a   party,  having 
rights  dependent  upon  its  truth,  is  not  permitted  to  show  the 
alteration  by  extrinsic  evidence.     When  the  return  of  an  officer, 
or  any  record,  has  been  altered  or  spoliated,  by  design  or  mis- 
take, the  most  ample  opportunity,  and  the  widest  scope  of  legiti- 
mate investigation,  should  be  allowed  for  the  detection  of  the 
fraud,  or  the  discovery  of  the  mistake.  ...  An  altered  record 
bearing  a  suspicious  appearance  does  not    import  verity,  but 
rather  fallacy.     The  burden  is  on  the  party  claiming  under  it  to 
explain  the  alteration ;  and  the  party  to  whose  prejudice  it  has 
been  changed  has  the  right  to  show  the  alteration,  when  the  true 
and  original  record  has  been  used  to  his  wrong,  and  his  adver- 

1  Briggs  9,  Mason,  31  Vermont,  438.  *  Steinmetz  v,  Nixon,  8  Yeates,  285. 

'  Maris  o.  Schermerhom,  8  Wharton,  18. 
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sary  seeks  to  escape  responsibility  uuder  cover  of  the  altei-ed 
record."  * 

§  212.  As  a  general  proposition,  every  court  ma^  allow  amend- 
ments of  returns  upon  its  process.  All  applications  for  the  exer- 
cise of  this  power  are  addressed  to  the  sound  legal  discretion  of 
the  court,  to  be  determined  by  the  nature  and  eflFect  of  the  pro- 
posed amendments;^  and  being  so,  a  refusal  to  allow  an  amend- 
ment is  not  error.^  And  though  amendments  may  be  allowed, 
which  on  consideration  may  appear  of  doubtful  expediency,  yet 
if  they  are  permitted  in  the  legal  exercise  of  a  discretion,  their 
propriety  will  not  in  general  be  questioned  on  exceptions.  But 
if  the  amendment  be  one  which  the  law  does  not  authorize,  it  is 
otherwise.^  The  exercise  of  this  discretion  is,  in  the  absence 
of  power  conferred  by  statute,  confined  to  the  court  out  of  which 
the  process  issued  ;  therefore  a  superior  court  has  no  right,  on 
a  trial  before  it,  to  permit  a  return  made  to  an  inferior  court  to 
be  amended.^ 

§  213.  An  officer  cannot,  as  a  matter  of  rights  amend  a  return 
he  has  once  duly  made.  This  would  be  to  place  at  his  discre- 
tion the  verity  and  consistency  of  records,  and  the  effect  and 
authority  of  the  most  solemn  judgments.^  But  until  the  process 
is  actually  deposited  in  the  clerk's  office,  the  return  does  not 
become  matter  of  record,  even  though  the  officer  keep  the  process 
in  his  possession  long  after  the  time  when  it  should  be  returned ; 
and  until  the  return  is  actually  made,  the  process  is  under  his 
control  and  in  his  power,  and  he  does  not  need  the  authority  of 
the  court  to  amend  it  J 


§  214.  If  the  amendment  is  sought  in  a  mere  matter  of  form, 
such  as  affixing  the  signature  of  the  officer  to  a  return  already 
written  out,  but  which  by  oversight  was  not  signed,  tliere  can  be 
no  good  reason  why  it  should  not  be  allowed.^    And  where  the 


1  Hensley  t;.  Rose,  76  Alabama,  873. 

^  Miller  v.  Shackleford,  4  Dana,  264  ; 
Fowble  V.  Walker,  4  Ohio,  64  ;  Palmer  v. 
Thayer,  28  Conn.  237  ;  Hill  v,  Cunning- 
ham, 25  Texas,  25. 

'  Planters'  Bank  v.  Walker,  8  Smedes 
ft  Marshall,  409. 

*  Fairfield  v,  Paine,  23  Maine,  498. 

*  Smith  V.  Low,  2  Iredell,  457  :  Harper 
V.  Miller,  4  Ibid.  34  ;  Brainard  o.  Barton, 
5  Vermont,  97. 
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•  Miller  v,  Shackleford,  4  Dana,  264 ; 
Palmer  v.  Thayer,  28  Conn.  237  ;  HiU  v. 
Cunningham,  26  Texas,  25.  In  Morris  v. 
Trustees,  15  Illinois,  266,  it  was  held  that 
amendments  by  sheriffs  of  their  returns 
are  of  course. 

T  Welsh  V.  Joy,  13  Pick.  477. 

8  Dewar  v.  Spence,  2  Wharton,  211  ; 
Childs  p.  Barrows,  9  Metcalf,  413 ;  Wil- 
kins  V.  Tourtellott,  28  Kansas,  825.  In 
Tennessee  it  was  held,  that  the  indorse- 
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mistake  ib  a  mere  slip  of  the  pen,  manifest  on  the  face  of  the 
record,  and  concerning  which  no  party  who  examined  the  record 

could  doubt,  the  officer  will  be  allowed  to  amend,  even  after  final 

jadgment  in  the  cause.  ^ 

§  215.  When  an  amendment  is  allowed,  it  relates,  as  between 
the  parties  to  the  suit,  to  the  time  when  the  original  return  was 
made;'  and  the  amendment  and  the  original  will,  if  necessary 
to  a  proper  understanding  of  the  doings  of  the  officer,  be  consid- 
ered as  one  return.* 

§  216.  There  are  numerous  decisions  bearing  on  the  subject 
of  amendments  of  returns  on  final  process,  which  may  have  more 
or  less  analogy  to  the  subject  now  before  us ;  but  it  is  deemed 
advisable  to  consider  here  only  those  which  refer  to  me%ne  pro- 
cess. In  Mississippi,  it  is  held  to  be  error  to  permit  a  sheriff 
to  amend  his  return,  after  judgment,^  or  after  the  return  term 
of  the  writ,  without  notice  to  the  adverse  party,  ^  or  after  his 
term  of  office  has  expired.  *  In  Iowa,  a  sheriff  was  allowed  to 
amend  a  return  after  the  expiration  of  his  term  of  office.^  In 
Virginia,  it  has  been  decided  that  the  court  ought  to  permit  a 
sheriff  to  amend  his  return  upon  a  writ  of  ad  quod  damnum^  at 
anytime  before  judgment  on  it;®  and  in  Kentucky,  a  like  amend- 
ment  was  allowed  several  years  after  the  writ  was  executed, 
Uiere  being  the  inquest  to  amend  by.*  In  Kentucky,  a  sheriff 
may  amend  his  return  of  an  attachment,  so  as  to  show  that  the 
effects  attached  were  the  property  of  the  defendant,  as  well  be- 
fore as  after  judgment,  and  at  a  subsequent  term;^^  and  may 
amend  his  return  on  a  petition  and  summons,  after  a  writ  of 
error  is  sued  out  to  reverse  the  judgment.  ^^  In  Massachusetts,  an 
amendment,  in  one  case,  was  allowed  after  verdict;^  and  in 
another  case,  where  the  return  stated  an  attachment  of  property, 
and  a  garnishment,  but  omitted  to  state  any  service  upon  the 

ment  of  the  sheriffs  return  on  the  writ  178  ;    Williams  «.   Oppelt,  1  Smedes  ft 

vithoat  his  signature  was   a  good  levy.  Marshall,  559. 

Lear.  Maxwell,  1  Head,  365.  •  Cole  v.  Dogger,  41  Mississippi,  557. 

^  Johnson  V.  Day,  17  Pick.  10«.  '  Jeffries  v,  Rudloff,  73  Iowa,  60. 

*  Smith  9.  Leavitts,  10  AlalMuna,  92  ;  "  BnUitt  v,  Winston,  1  Munford,  269  ; 
Kitehan  v.  Reinsky,  42  Mississippi,  427 ;  Dawson  v.  Moons,  4  Ibid.  535 ;  Baird  v. 
Hill  9.  Cunningham,  25  Texas,  26.  Rice,  1  Call,  18. 

*  Uyman  v.  Beam,  6  Wharton,  181.  *  Oay  v.  Caldwell,  Hardin,  63. 

*  Hughes  v.  Lapice,  5  Smedes  ft  Mar-  ^  Mason  v.  Anderson,  3  Monroe,  293 ; 
shall,  451.  Malone  v.  Samuel,  8  A.  R.  Marshall,  850. 

*  Dorsey  v.  Pierce,  5  Howard,  (Mi.),  "  Irvine  ».  Scobee,  5  Littell,  70. 

u  Johnson  v.  Day,  17  Pick.  106. 
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defendants,  the  Supreme  Court,  after  a  writ  of  error  was  sued  out 
to  reverse  the  judgment,  continued  the  case  imtil  an  application 
could  be  made  to  the  inferior  court  for  leave  for  the  officer  to 
amend  his  return;  intimating  that  the  inferior  court  had  the 
power  to  grant  the  leave.  ^  But  after  the  case  had  gone  back  to 
the  inferior  court,  which  refused  to  allow  the  amendment,  the 
Supreme  Court  declined  to  interfere,  because  the  matter  was  pe- 
culiarly within  the  discretion  of  the  inferior  court  ^  In  Mary- 
land, where  a  sheriff  erroneously  made  a  return  of  cepi  corpus^ 
upon  a  writ  of  attachment,  he  was  allowed,  six  years  afterwards, 
to  amend  the  return.^  In  Alabama,  a  return  may  be  amended 
after  demurrer.^  Where  an  officer  made  a  minute  on  the  writ 
of  the  time  and  mode  of  service,  he  was  permitted,  in  Massachu- 
setts, after  he  went  out  of  office,  and  after  the  case  had  gone  into 
the  appellate  court,  to  complete  his  return  from  his  minutes  on 
the  writ^  But  in  Connecticut,  where  a  sheriff  attached  goods, 
which  were  subject  to  a  previous  attachment,  and  the  court  out 
of  which  the  process  issued  allowed  him,  after  he  went  out  of 
office,  to  amend  his  return,  by  adding  to  it  that  he  attached  the 
property  subject  to  a  prior  attachment,  it  was  held  by  the  Su- 
preme Court  that  the  amendment  could  not  be  made ;  not  only 
because  no  notice  to  the  parties  was  given  of  the  motion  to 
amend,  but  because  the  returning  officer  was  no  longer  in  office.^ 

§  217.  In  all  cases  where  application  is  made  for  leave  to 
amend  a  return,  there  should  be  something  to  amend  by ;  though 
this  may  not  be  required  by  every  court  to  which  such  applica- 
tions are  addressed.  In  the  case  previously  referred  to  in  Mas- 
sachusetts, where  the  cause  was  continued  by  the  Supreme 
Court  to  give  time  for  an  application  to  the  inferior  court  for 
leave  to  amend  the  return,  one  of  the  reasons  assigned  for  not 
interfering  with  the  refusal  of  the  inferior  court  to  allow  the 
amendment,  was,  that  there  was  nothing  to  amend  by  but  the 
affidavit  of  the  officer.  The  court  said:  "At  the  same  term  in 
which  a  precept  is  returnable,  to  correct  a  mistake  or  omission 
may  be  highly  proper;  but  for  an  officer  to  undertake,  six  years 
after  a  defective  return,  to  know  with  certainty  the  performance 
of  a  particular  duty,  when  he  is  daily  and  hourly  performing 
similar  duties  upon  different  persons,  is  more  than  can  be  ex- 

1  Thatcher  v.  Miller,  11  Mass.  418.  *  Moreland  v,  Buffin,  Minor,  18. 

«  Thatcher  v.  Miller,  13  Mass.  270.  »  Adams  v.  Robinson,  1  Pick.  461. 

«  Hatchins  v.  Brown,  4  Harris  k  Mc-  «  Wilkie  v.  Hall,  15  Conn.  82. 
Henry,  498. 
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pected  of  men,  however  strong  their  memory.  In  the  cases 
cited,  where  amendments  have  been  permitted,  there  was  some- 
thing on  the  record  by  which  the  correction  could  be  made; 
and  in  such  cases  there  can  be  no  difficulty. "  ^ 

§  218.  Where  an  officer,  immediately  upon  receiving  a  writ, 
with  directions  to  attach  certain  real  estate  of  the  debtor,  made 
a  memorandum  upon  the  writ  that  he  attached  accordingly, 
stating  the  day  and  month,  but  afterwards,  by  mistake,  returned 
that  be  attached  on  the  same  day  of  the  succeeding  month,  he 
was  allowed  to  correct  the  error,  there  being  something  to  amend 
by.'  But  an  amendment  was  refused,  in  the  date  of  a  return, 
after  a  lapse  of  several  years,  where  the  officer  made  no  minute 
of  his  doings  at  the  time  of  the  service.^ 

§  219.  In  general,  no  amendment  of  an  officer's  return  will  be 
permitted,  or  allowed  to  have  effect,  when  it  would  destroy  or 
lessen  the  rights  of  third  persons,  previously  acquired,  bona  fide^ 
and  without  notice  by  the  record,  or  otiierwise.  Therefore, 
where  an  officer  returned  on  a  writ  of  attachment,  that  he  had 
attached  land  of  the  defendant,  on  the  6th  of  June  ;  and  after- 
wards, by  leave  of  court,  he  was  permitted  to  amend  his  return, 
by  substituting  March  for  Jwne ;  it  was  held,  that  the  amend- 
ment was  not  operative  as  against  a  mortgage  of  the  land,  re- 
corded in  Maxfy  though  the  evidence  was  sufficient  to  satisfy  the 
court  that  the  attachment  was  levied  in  March^  and  that  the  re- 
turn, as  first  made,  was  a  mistake.^ 

§  220.  But  if  the  party  who  has  acquired  rights  which  would 
be  injuriously  affected  by  the  amendment,  had  notice,  actual  or 
constructive,  that  the  officer  had  done  his  duty,  and  that  there 
was  an  omission,  by  mistake,  in  his  return,  which,  if  supplied, 
would  perfect  the  officer's  proceedings,  or  if  that  fact  is  clearly 
manifest  on  the  record,  he  cannot  avail  himself  of  the  rule  above 
laid  down.     Thus,  A.  sued  out  an  attachment  against  B.  on  the 

^  Thatcher  v.  Miller,  13  Mass.  270 ;  8  Mass.  240 ;  Means  «.  Osgood,  7  Maine, 

Emerson  ».  Upton,  9  Pick.  167.  146  ;  Berry  v.  Spear,  13  Ibid.  187  ;  Ban- 

*  Haven  v.  Snow,  14  Pick.  28  ;  Gay  9.  nister  o.  Higginson,  15  Ibid.  78 ;  Oilman 
Caldwell,  Hardin,  68  ;  Palmer  v.  Thayer,  v.  Stetson,  16  Ibid.  124  ;  Eveleth  v.  Little, 
28  Conn.  237.  Ibid.   874;  FairBeld  v.  Paine,  28  Ibid. 

■  Hovey  v.  Wait,  17  Pick.  196 ;  Pair-  498 ;   Bowman  v.  Stark,  6  New  Hamp. 

&ld  V,  Paine,  23  Maine,  498.  459  ;    Davidson  o.   Cowan,   1   Devereuz, 

*  Emerson  v.  Upton,  9  Pick.  167.  See  804  ;  Ohio  Life  Ins.  &  Tr  Co.  v.  Urbana, 
Putnam  ».  Hall,  3  Ibid.  445  ;  Hovey  v.  Ins.  Co.,  13  Ohio,  220. 

Wtit,  17  Ibid.  196  ;  Williams  v.  Brackett, 
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Idth  of  November;  on  the  next  day,  C.  likewise  obtained  an  at- 
tachment against  B.  The  same  attorney  acted  for  both  plain- 
tiffs, having  a  full  knowledge  of  all  the  facts,  and  directing  the 
order  of  the  attachments.  The  sheriff,  in  returning  A.  's  attach- 
ment, dated  the  levy,  by  mistake,  on  the  19th  of  December^  while 
he  returned  G.  's  attachment  as  having  been  levied  on  the  20tb  of 
November  ;  thus  giving  the  second  attachment  priority.  At  the 
return  term  of  the  writs,  the  sheriff  obtained  leave  to  amend  his 
return  on  A.  's  writ  by  inserting  November  instead  of  December  ; 
and  this  amendment  was  held  effective  against  C,  because  he 
had,  through  his  attorney,  constructive  notice  that  A.  's  attach- 
ment was  anterior  to  his.^  So,  where  a  writ  of  attachment  was 
issued  and  levied  on  land,  on  the  4th  of  November,  1833,  and 
was  actually  returned  at  the  term  next  ensuing  its  date,  and 
judgment  was  rendered  at  the  June  Term,  1834,  though  the 
sheriff  returned  that  he  had  executed  it  on  the  4th  of  November, 
1834 ;  it  waB  held,  that  the  sheriff  might  amend  his  return  ac- 
cording to  the  fact,  and  that  the  amendment  should  be  effective 
against  a  grantee  of  the  defendant  under  a  deed  dated  November 
26,  1833,  because  the  record  clearly  showed  the  mistake,  and  no 
one  could  by  possibility  be  misled  or  injured  by  it  ?  ^  . 

1  Haven  t;.  Snow,  14  Pick.  28.  v.   Barrows,  9  Metcalf,  418 ;  Fairiiad  «. 

<  Johnson  v.  Day,  17  Pick.  106;  Childa    Paine,  23  Maine,  498. 
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CHAPTER  VIIL 

EFFECT  AND  OFFICE  OF  AN   ATTACHMENT. 

§  221.  In  the  absence  of  contrary  statute,  the  mere  issue  of 
an  attachment  has  no  force  as  against  the  defendant's  property, 
either  with  reference  to  his  rights,  or  to  those  of  third  persons 
therein;^  nor  has  its  lodgment  in  the  hands  of  an  officer;^  but 
its  effect  is  to  be  dated  from  the  time  of  its  actual  service.^ 
And  when  questions  arise  as  to  the  title  of  property  claimed 
through  an  attachment,  and  the  judgment  and  execution  follow- 
ing it,  the  rights  so  acquired  look  back  for  their  inception,  not 
to  the  judgment,  but  to  the  attachment^    Therefore,  where  land 

1  Mean  p.  Winslow,  1  Smedes  &  Mar-  368 ;  McCobb  v.  Tyler,  2  Cranch  C.  C, 

sbail,  Ch'y,  449  ;  WUliamsoii  t;.  Bowie,  6  199 ;  Grigsley  v.  Love,  Ibid.  413  ;  Oris- 

Hooford,  175  ;  WaUace  v.  Forest,  2  Har-  man  r.  Dorsey,  12  Colorado,  567  ;  May  v, 

m  k  HcHeniy,  261;  Tomlinson  v.  Stilea,  Backhannon  R.  L.  Co.,  70  Maryland,  448; 

4  Dutcber,  201.  Mcintosh  v.  Smiley,  32  Missouri  Appeal, 

*  Crowninjibield  v.  Strobel,  2  Brevard,  126. 

80 ;   Robertson    v,    Varn^at,    Ibid.    466 ;         ^  Tyrell  v.  Rountree,    7   Peters,  464 ; 

Bethnne  v.   Gibson,   Ibid.   501;  Crocker  1  McLean,  96;  Stephen  v.  Thayer,  2  Bay, 

V.  Radcliffe,  8  Ibid.  28 ;  Lynch  v.  Craiy,  272 ;   Am.  Ex.  Bank  r.  Morris  Canal  & 

62  New  York,  18L  Banking  Ca,  6  Hill  (N.  Y.),  862  ;  Martin 

*  Gates  V.  Boshnell,  9  Conn.  680 ;  v.  Dryden,  6  Illinois  (1  Oilman),  187 ; 
Sevell  V.  SaTage,  1  B.  Monroe,  260 ;  Redus  v.  Wofford,  4  Smedes  k  Marshall, 
Nutter  9,  Connett,  3  lUd.  199  ;  Fitch  v.  679 ;  Stonley  v,  Perley,  6  Maine,  869 ; 
Waite,  5  Conn.  117 ;  Learned  v.  Yanden-  Emerson  v,  Littlefield,  12  Ibid.  148 ; 
borgh,  8  Howard  Pract.  77  ;  Pond  v.  Brown  v.  Williams,  31  Ibid.  403 ;  Coffin 
Griffin,  1  Alabama,  678 ;  Crowninshield  v.  Ray,  1  Metcalf,  212 ;  Tappan  v.  Harri- 
r.  Strobel,  2  Brevuti,  80  ;  Robertson  v,  son,  2  Hnmphreys,  172  ;  Oldham  v.  Scriv- 
Forrest,  Ibid.  466;  Bethane  9.  Gibson,  ener,  8  B.  Monroe,  679;  Lackey  v.  Seibert, 
Ibid.  501 ;  Crocker  v.  Radcliffe,  8  Ibid.  28  Missonri,  86 ;  Ensworth  i'.  King,  60 
^ ;  Zeij^nhagen  v.  Doe,  1  Indiana,  296  ;  Ibid.  477  ;  Hall  v.  Stephens,  65  Ibid.  670; 
Barkhardt  v,  McClellan,  16  Abbott  Pract  Hannahs  v.  Felt,  16  Iowa,  141 ;  Cockey 
248,  lute ;  Tafifls  p.  Manlove,  14  California,  v.  Milne's  Lessee,  16  Maryland,  200; 
47 ;  Haldeman  o.  Hillsborongh  &  Cin.  Wilson  v,  Forsyth,  24  Barbour,  105  ;  Bag- 
K.  R.  Co.,  2  Handy,  101 ;  Knhn  v.  Graves,  ley  v.  Ward,  37  California,  121 ;  Porter  v. 
9  Iowa,  308 ;  Stockley  v.  Wadman,  1  Pico,  55  Ibid.  165 ;  Wright  v.  Smith,  11 
HoostoD,  350 ;  Rodgers  v.  Bonner,  45  Nebraska,  841 ;  Loubat  v,  Eipp,  9  Florida, 
Nev  York,  879  ;  Lynch  v.  Crary,  52  60  ;  Striplin  v.  Cooper,  80  Alabama,  256 ; 
Ibid.  181 ;  Ensworth  v.  King,  50  Mis-  Richardson  v.  Adler,  46  Arkansas,  43 ; 
xnri,  477 ;  Hnnt  v.  Strew,  89  Michigan,  Brown  v.  Tucker,  7  Colorado,  80. 
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was  attached  on  different  days,  under  two  writs  in  favor  of  dif- 
ferent parties,  and  was  sold  under  the  execution  of  the  junior 
attacher,  such  sale  had  no  effect  to  discharge  the  lien  of  the 
senior  attachment^ 

§  222.  The  levy  of  an  attachment  is  no  satisfaction  of  the 
plaintiff's  demand,  as  that  of  an  execution  is,  under  some  cir- 
cumstances ;  ^  nor  does  it  change  the  estate  of  the  defendant  in 
the  property  attached;*  though,  to  the  extent  of  its  lien,  his 
absolute  property  is  diminished.*  Nor  does  it  take  away  his 
power  of  transfer,  either  absolutely  or  in  mortgage,  subject  to 
the  lien  of  the  attachment.^  Nor  docs  the  attaching  plaintiff 
acquire  any  property  thereby. •  Nor  can  he  sell  the  property  by 
virtue  of  the  attachment,  before  judgment  and  execution;  but 
can  do  so  only  under  an  order  of  court,  or  of  the  judge  who  is- 
sued the  writ."^  Nor  has  the  court  authority  to  order  the  attached 
property  to  be  delivered  to  the  plaintiff.®  Therefore,  where  an 
attaching  creditor,  after  obtaining  judgment  in  the  action,  de- 
manded the  attached  goods  of  the  officer,  who  refused  to  deliver 
them,  and  the  creditor  thereupon  sued  him ;  it  was  decided,  that 
it  was  not  the  duty  of  the  officer,  but  would  have  been  contrary 
to  his  duty,  to  make  such  a  delivery ;  that  the  goods  were  in  the 
legal  custody  of  the  officer,  who  was  accountable  for  them ;  and 


1  Hanauer  v,  Casey,  26  Arkansas,  852.  Benny  v.  Willard,  11  Ibid.  519  ;  Fetty- 

s  McBride  v.  Fanners*  Bank,  28  Bar-  place  v.  Batch,  18  Ibid.  888  ;  Arnold  r. 

boar,  476  ;  MaxweU  v,  Stewart,  22  Wal-  Brown,  24  Ibid.  89 ;  Richardson  v.  Reed, 

lace,  77  ;   Cravens  v.  Wilson,  48  Texas,  4  Gray,   441  ;  Dobbins  v,  Hanchett,  20 

824.    Sed  con/ro,  Yoort  v,   Hopkins,  24  Illinois  Appellate,  896  ;  Warner  v,  Everett, 

Illinois,  826.  7  B.  Monroe,  262 ;  Wheeler  v.  Nichols, 

<  Bigelow  r.   Willson,   1    Pick.    485  ;  82  Maine,  288  ;  Calkins  r.  Lockwood,  17 

Blake  v.   Shaw,   7  Mass.   506;  Starr  r.  Conn.  154;  Merrick  v.  Hutt,  15  Arkan- 

Moore,  8  McLean,  854;  Tieman  v.  Mar-  sas,  881;  Klinck  v,  Kelly,  68   Barbour, 

rah,  1  Robinson  (La.),  443;    Crocker  v,  622;  Ware  v.  Rassell,  70  Alabama,  174; 

Pierce,  81  Maine,  177  ;  Wheeler  v.  Nich-  Smith  v,  Clinton  Bridge  Co.,  13  Brodwell, 

ols,   32  Ibid.   288;    Perkins  v.  Norvell,  572. 

6  Humphreys,  151 ;    Snell   v,   Allen,    1  '  Bigelow  o.   Willson,   1    Pick.    485 ; 

Swan,  208  ;    Oldham  v.  Scrivener,  8  B.  Crocker    v.    Radcliffe,    8    Brevard,     28 ; 

Monroe,  579 ;  Haldeman  v,  HiUsborough,  Willing  v.  Bleeker,  2  Sergeant  &  Rawle, 

&  Gin.  R.  R.  Co.,  2  Handy,  101 ;  Merrick  221 ;    Owings  v.   Norwood,    2  Harris  & 

V.   Hutt,   15  Arlcansas,   881 ;    Atkins  t;.  Johnson,  96 ;  Goddard  v.  Perkins,  9  New 

Swope,  38  Ibid.  528  ;   Larimer  v.  Kelly,  Hamp.  488  ;  Austin  v.  Wade,  Pennington, 

10  Kansas,  298 ;  Scarborough  v.  Malone,  2d  Ed.  727 ;  Foulks  v.  Pegg,  6  Nevada, 

67  Alabama,  570.  186  ;  Atkins  v.  Swope,  88  Arkansas,  528. 

^  Grosvenor   v.   Gold,    9    Mass.   209;  ^  McKay   o.    Harrower,   27    Barbour, 

Smith  V.  Clinton   Bridge  'Co.,  18  Brad-  463 ;  Culver  v,  Rumsey,  6  BradwelU  598. 

well,  572.  B  Welch  v.  Jamison,  1  Howard  (Mi.), 

•  Bigelow  V.   WiUson,   1   Pick.   485 ;  160. 
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that  the  general  property  in  them  was  not  changed  until  a  levy 
and  sale  by  execution.^ 

§  223.  It  is  a  well-settled  principle,  that  an  attaching  creditor 
can  acquire  through  his  attachment  no  higher  or  better  rights  to 
the  property  or  assets  attached,  than  the  defendant  had  when  the 
attachment  took  place^  unless  he  can  show  some  fraud  or  collu- 
sion by  which  his  rights  are  impaired.^  No  interest  subse- 
ciuently  acquired  by  the  defendant  in  the  attached  property  will 
be  affected  by  the  attachment^  K  the  property,  when  attached, 
is  subject  to  a  lien  bona  fide  placed  upon  it  by  the  defendant,  that 
lien  must  be  respected,  and  the  attachment  postponed  to  it.^ 
And  this  rule  was  once  held  to  extend  to  at  least  one  description 
of  what  have  been  termed  silent  liens,  that  is,  liens  existing 
merely  by  operation  of  law.  Under  this  view  it  was  held  by  the 
Circuit  Court  of  the  United  States  for  Pennsylvania,  that  the 
sale  of  a  ship  under  attachment  had  no  effect  to  devest  a  lien  in 
admiralty  for  mariners'  wages.  ^  But  subsequently,  by  the  Su- 
preme Court  of  Pennsylvania,  and  by  that  of  the  United  States, 
it  was  decided  that  an  attachment  issued  by  a  State  court  and 
levied  upon  a  vessel,  was  not  defeated  by  a  subsequent  proceed- 
ing in  rem  in  admiralty  for  such  wages.  ^ 

§  224.  When  an  attachment  is  served,  a  lien  on  the  property 
attached  is  created,  which  nothing  subsequent  can  destroy  but 
the  dissolution  of  the  attachment  ^    It  is  said  to  be  beyond  the 

>  Blake  p.  Shaw,  7  Mass.  605.  pie   v.   Cameron,  7  IHinois   (2  Gilman), 

'  Po$L^  §  245  ;  Alexander  v.  Pollock,  72  468 ;  Vinson  v,  Huddleston,   Cooke,  254 ; 

Alabama,  137.  Van  Loan  v,   Kline,    10  Johnson,   129 ; 

1  Crocker  p.    Pierce,  81  Maine,   177;  Desha  v.  Baker,  8  Arkansas,  509  ;  Frell- 

Hindly  p.  Pfister,  89  California,  288.  son  v.  Green,  19  Ibid.  376  ;  Harrison  v. 

^  Nathan  r.  Giles,  5  Taunton,  558,  576;  Trader,  29  Ibid.  85  ;  Richardson  v.  Adler, 

Baillio  r.  Poisset,  8  Martin,  N.  8.  887  ;  46  Ibid.  48 ;  Davenport  v.  Ijicon,  17  Conn. 

Frarier  v.  Willcoz,  4  Robinson  (La.),  517  ;  278  ;  Woolfolk  v,  Ingram,  58  Alabama, 

Peck  V.  Webber,  7  Howard  (Mi.),  658 ;  11 ;  McClellan  v,  Lipscomb,  56  Ibid.  255; 

Parker  p.  Farr,  2  Browne,  881;   Reeves  Grigg  p.  Banks,  59  Ibid.  811;  Schacklett 

V.  Johnson,  7  Halsted,    29  ;   Meeker  p.  &  Glyde's  Appeal,  14  Penn.  State,  826 ; 

Wilson,   1  Gallison,   419  ;  Haldeman  p.  Erskine  p.  Staley,  12  Leigh,  406;  .Moore 

Hillsborongh  &  Cin.  R.  R.  Co.,  2  Handy,  p.  Holt,  10  Grattan,  284 ;  Gary  p.  Gregg, 

101.  8  Stewart,    438;    Murray    p.    Gibson,   2 

^  Taylor  p.  Royal  Saxon,   1  Wallace,  Louisiana  Annual,  811;  Hervey  p.  Cham- 

Ji*-*  311.  pion,  11  Humphreys,  569  ;  Snell  p.  Allen, 

*  Taylor  p.  Carryl,  24  Penn.  State,  259  ;  1  Swan,  208  ;  Zeigenhagen  p.  Doe,  1  Indi- 

8.  a  20  Howard  Sup.  Ct.  583.  ana,  296;  Pierson  p.  Robb,  4  Illinois  (8 

^  Goore  p.  McDaniel,  1  McCord,  480  ;  Srammon),    189 ;    Martin    p.    Dryden,   6 

Peck  p.  Webber,  7  Howard  (Ml),  658;  Illinois  (1  Gilman),  187;  Lyon  p.  Sanfoid, 

Smith  p.  Bradstreet  16  Pick.  264;  Peo-  5  Conn.  544 ;  Lackey  p.  Seibert,  28 
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powier  of  a  State  legislature  to  pasB  an  act  annulling  it.^  And 
as  to  the  defendant,  though,  as  we  have  just  seen,  his  power  of 
alienation,  subject  to  the  attachment,  is  not  impaired,  yet  no 
subsequent  act  of  that  description  on  his  part  can  defeat  the 
attachment^ 

§  224  a.  The  power  to  levy  by  virtue  of  an  attachment  does 
not  survive  the  recovery  of  judgment  In  the  action,  and  no  new 
right  or  interest  in  the  property  of  the  defendant  can  be  there- 
after acquired  under  it.^  And  when,  in  a  suit  by  attachment 
the  plaintiff  obtains  a  judgment  which,  by  the  existing  law,  is 
a  lien  upon  the  property  attached,  the  lien  of  the  attachment 
becomes  merged  in  that  of  the  judgment,  and  the  only  effect 
thereafter  of  the  attachment  lien  upon  the  property  is  to  preserve 
the  priority  thereby  acquired,  and  this  priority  is  maintained 
and  enforced  under  the  judgment  If  the  plaintiff  neglect,  with- 
in the  lawful  period  of  his  judgment  lien,  to  subject  the  property 
to  execution,  the  lien  of  the  attachment  does  not  revive  on  Hie 
expiration  of  the  judgment  lien.* 

§  225.  In  connection  with  the  lien  acquired  by  an  attaching 
creditor  has  come  up,  in  different  forms,  the  question  of  his 
right  to  secure  the  benefit  of  his  lien,  as  against  fraudulent  con- 
veyances of,  and  incumbrances  upon,  the  attached  property. 
The  first  shape  this  question  assumed  was,  as  to  the  attaching 
creditor's  right  to  maintain  a  creditor's  bill  in  equity  to  set 
aside  such  a  conveyance  or  incumbrance.  The  general  rule  that 
a  creditor  at  large,  before  he  obtains  judgment,  is  not  entitled  to 
such  a  remedy,  is  familiar  to  the  legal  mind.  That,  like  all 
general  rules,  it  is  subject  to  exceptions,  was  held  by  the  Court 
of  Appeals  of  Kentucky,  in  sustaining  such  a  bill  by  a  creditor 
at  large,  where  the  debtor  resided  or  had  removed  out  of  the 
State,  so  as  to  prevent  a  judgment  being  obtained  against  him  at 

soiiri,  85  ;  Hannahs  v.  Felt,  15  Iowa,  141 ;  v,    Goodrich,    9   Eobinson    (La.),   S91 ; 

Chandler  i;.  Dyer,  87  Vermont,  345  ;  Ward  Franklin  Fire  Ins.  Co.  v.  West,  8  Watts 

V,   McKenzie,  33  Texas,   297  ;  Emery  v.  &  Seiigeant,  850 ;   Randolph  v.  Carlton,  8 

Yount,  7  Colorado,  107.  Alabama,    606;    Conway   r.    Butcher,    8 

1  Hannahs  v.  Felt,  15  Iowa,  141.     But  Philadelphia,  272  ;  Ozraore    v.  Hood,  68 

if  the  legislature  repeal  the  law  authoriz-  Oeorgia,  114;   Stevenson  t;.   Prather,  24 

ing  proceedings  by  attachment,  it  was  held  Louisiana  Annual,  434. 
in  Indiana,  there  can  be  no  further  move-         '  L3rnoh  v.  Crary,  52  New  York,  181. 
ment  in  pending  suits  of  that  kind.    See         *  Bagley  v.  Ward,  37  California,  121; 

postf  §  412.  Speelman  o.   Chaffee,   5    Colorado^  247  i 

s  McBride  v    Floyd,   2  Bailey,   209  ;  JuiUiard  v.  May,  130  lUinois.  87. 
Harvey  r.  Grymes,  8  Martin,     05;  Bach 
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law.^    And  so  in  Missouri,  where  the  debtor  had  absconded,  and 
under  the  particular  circumstances  of  that  case,  the  law  afforded 
no  remedy  by  attachment.'    In  several  States  the  attempt  has 
been  made  to  establish  an  exception  in  favor  of  attaching  credit- 
ors.    In  New  York,  before  the  adoption  of  the  Code  of  Proced- 
ure, and  when  an  attachment  operated  in  favor  of  all  the  creditors 
of  the  defendant  who  should  present  their  claims,  a  bill  in  favor 
of  an  attaching  creditor  was  sustained  by  the  Court  of  Chan- 
cery;^ but  in  other  cases,  since  the  adoption  of  the  Code,  as 
will  presently  appear,  the  contrary  has  been  held.     In  Illinois 
the  question  arose  where  no  property  was  seized,  but  only  a  gar- 
nishee summoned ;  and  the  court  held,  that  the  garnishment  was 
not  a  lien  on  the  effects  in  the  garnishee's  hands,  and  therefore 
would  not  sustain  the  bill.     The  decision,  however,  did  not  rest 
on  that  position  alone,  but  the  court  applied  the  general  rule, 
as  above  stated ;  which  would  have  been  equally  adverse  to  the 
proceeding  if  property  had  been  levied  on.*    In  Missouri,   the 
rale  was  applied,  where  attachments  were  levied  on  goods  pre- 
viously taken  under  executions  issued  on  judgments  confessed 
by  the  defendants,  which  were  alleged  to  be  fraudulent^    In 
Nebraska,  it  was  enforced,  where  an  attachment  was  levied  on 
real  estate,  and  the  attachment  plaintiff  sought  to  set  aside  a 
conveyance  of  the  land,  alleged  to  be  fraudulent^    And  so  in 
Kansas,  where  personal  property  was  attached.*     On  the  other 
hand,  it  has  been  held  in  New  Hampshire,^  New  Jersey,®  Texas, ^^ 
and  California, ^^  that  an  attachment  confers  a  lien,  in  virtue 
of  which  the  bill  may  be  maintained ;  but,  in  the  last-named 
State,  that  the  lien  of  the  attachment  could  not  be  rendered 
effectual  for  the  purpose  of  impeaching  a  conveyance  alleged  to 
be  fraudulent,  until  judgment  should  have  been  obtained  in  the 
attachment  suit^    Such  is  the  state  of  the  decisions  in  regard 
to  the  specific  recourse  through  a  creditor's  bill. 

*  Scott  V.  McMillen,  1  Littell,  802.  •  Hunt  v.  Field,  1  Stockton,  86,  over- 
'  Pendleton  v.   Perkins,  49  Missoari,     ruling  Melville  v.  Brown,  1  Harrison,  863. 

M5.  See   Williams  v,   Michenor,   8  Stockton, 

*  Falconer    t;.    Freeman,  4   Sandford,  620 ;  Robert  v.  Hodges,  16  New  Jersey, 
Ch'y,  565.  Eq.,  2»9;  Curry  v.  Glass,  25  Ibid.  108; 

*  Bigelow  p.  Andreas,  81  Illinois,  822.  Smith  v,  Muirheid,  84  Ibid.  4  ;  Cocks  v, 

*  Martin  r.  Michael,  28  Missouri,  50.  Varney,  45  Ibid.  72. 

*  Weil  V.  Lankins,  8  Nebraska,  884.  ^o  Ward  t;.  McKenzie,  88  Texas,  297. 

^  Tennent  v,  Battey,  18  Kansas,  824.  ^^  He}aieman  v.  Dannenberg,  6  Califor- 

*  Stone  o.   Anderson,  6  Foster,   506;    nia,  876,  Scales  v,  Scott,  18  Ibid.  76.  See 
I^odge  0.  Griswold,  8  New  Hamp.  425;    Castle  v.  Bader,  28  Ibid.  75. 

Ttppano.  Eyans,  11  Ibid.  811;  Sheafe  v.        ^  McMinn  v.   Whelan,  27  California, 
Sheafe,  40  Ibid.  516.  800. 
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But  the  matter  has,  substantially,  come  up  in  another  shape, 
with  other  results.  Attachments  are  often  levied  upon  goods 
found  in  the  possession  of  a  third  party,  claiming  title  to  them 
under  a  sale  or  assignment  from  the  defendant^  which  the  attach* 
ing  creditor,  or  the  officer,  or  both  believe  to  be  fraudulent  and 
void  as  against  creditors.  If,  in  such  a  case,  the  creditor  may 
not,  in  virtue  of  his  attachment,  maintain  a  bill  to  set  aside  the 
sale  or  assignment,  must  the  attachment  therefore  be  fruitless  ? 
This  question  has  been  directly  presented  in  connection  with 
actions  by  the  vendee  or  assignee  against  the  officer  or  the  at- 
taching creditor,  either  for  trespass,  or  for  the  goods,  or  for  the 
value  thereof.  Against  the  right  of  the  officer  or  creditor  when 
so  sued,  to  set  up  the  fraudulent  character  of  the  sale  or  assign- 
ment as  a  defence,  the  same  ground  is  taken  as  against  the  right 
of  a  creditor  to  maintain  a  creditor's  bill,  namely,  that  the 
creditor  is  only  a  creditor  at  large  until  he  has  obtained  a  judg- 
ment On  the  other  hand,  it  is  urged  that  the  statute  relative  to 
fraudulent  conveyances  is  not  by  its  terms  confined  to  judgment 
creditors ;  that  such  conveyances  are  void  as  to  all  creditors  who 
elect  to  treat  them  as  void  by  adopting  the  process  which  the  law 
provides;  that  attachment,  as  a  provisional  remedy,  is  one  of 
these,  the  command  of  which  is  the  same,  in  substance,  as  that 
of  an  execution ;  and  that  a  levy  imder  it  is  a  lien,  which  author- 
izes the  party  claiming  througli  it  to  assail,  as  fraudulent,  trans- 
fers of  the  property  levied  on. 

On  the  question,  as  thus  presented,  it  was,  by  the  Supreme 
Court  of  New  York,  once  held  that  an  attaching  creditor,  with 
no  judgment  or  execution,  had  no  standing  in  court  which  would 
enable  him,  when  sued  for  the  value  of  attached  goods  by  an 
alleged  vendee  thereof,  to  impeach  and  litigate  the  bona  fides  of 
a  sale  of  the  goods,  which  had  been  consummated  by  transfer 
and  delivery  before  the  attachment  was  levied.  ^  And  this  rul- 
ing was  followed  in  a  case  where  an  attachment  was  levied  on 
goods  previously  seized  under  execution  issued  upon  a  judgment 
confessed  by  the  defendant,  which  the  attaching  plaintiff  al- 
leged to  be  fraudulent.^  But  the  ruling  in  the  first  case  was  ex- 
pressly, and  in  the  second  case  substantially,  overruled  by  the 
Court  of  Appeals  of  that  State.  ^  And  in  a  subsequent  case, 
where  a  sheriff  was  sued  by  one  claiming  attached  property 
under  an  assignment  from  the  defendant,  which  the  sheriff  al- 

^  Hall  V.  Stryker,  29  Barbour,  105 ;  9    82;  Brooks  v.  Stone,  19  Howard  Pnct. 
Abbott  Pract.  842.  895. 

s  Bentley  t;.  Goodwin,  15  Abbott  Piact         *  Hall  v.  Stxyker,  27  New  York,  69e» 
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leged  to  be  fraudulent,  as  against  the  defendant's  creditors,  that 
court  held,  that  an  attachment  in  the  hands  of  an  officer  author- 
ized him  to  seize  any  property  which  the  defendant  had  disposed 
of  in  any  manner  with  intent  to  defraud  his  creditors ;  that  the 
attaching  creditor  was  not,  after  service  of  his  attachment,  to 
be  deemed  a  mere  creditor  at  large,  but  a  creditor  having  a 
specific  lien  upon  the  goods  attached ;  and  that  the  sheriff,  as 
his  bailee,  had  a  like  lien,  and  had  the  right  to  show  that  the 
assignee's  title  was  fraudulent  as  against  attaching  creditors ;  ^ 
and  that  an  attaching  creditor  might  maintain  an  action  to  have 
a  prior  assignment  executed  by  the  debtor  and  an  execution  is- 
sued upon  judgment  confessed  by  him  declared  fraudulent  and 
void,  and  to  have  the  priority  of  the  lien  acquired  by  him  under 
the  attachment  established.^  And  this  right  does  not  depend  on 
the  recovery  of  judgment  in  the  attachment  suit,  but  exists  an- 
terior to  Buch  recovery.^  The  position  taken  by  the  New  York 
Court  of  Appeals  is  substantially  held  in  New  Hampshire,^  Con- 
necticut^* Michigan,®  Indiana,^  Kentucky,®  and  Oregon.® 

In  view  of  these  New  York  decisions,  it  would  seem  that  the 
position  taken  by  Glebee,  J.,  of  the  Supreme  Court  of  that  State, 
was  justifiable,  when  he  said :  ^^  Since  the  decision  in  Rinchey  v. 
Stryker,  I  consider  it  no  longer  an  open  question,  whether, 
when  an  attachment  is  issued  under  the  Code  of  Procedure,  the 
plaintiff  in  the  action  obtains  such  a  lien  on  the  property  at- 
tached as  will  entitle  him  to  the  intervention  of  the  equitable 
jurisdiction  of  the  court  to  remove  or  set  aside  all  fraudulent 
claims  and  transfers,  or  any  other  fraudulent  obstacles  in  the  way 
of  the  realization  of  the  lien,  in  case  the  plaintiff  should  recover 
a  judgment."*^  But  such  was  not  the  view  of  the  Court  of 
Appeals,  by  which  it  is  still  held,  that  an  attaching  plaintiff 

>  Binchey  v.   Stryker,  28  New  York,  Blanck,  50  New  York,  80  ;  Kelly  v.  Lane, 

45;  26  Howaid  Pract  75.     See  Froart  v.  28  Howard  Pract.  128  ;  42  Barboar,  594; 

Kott,  84  New  Yoric,  258 ;  Jacobs  v.  Bern-  18  Abbott  Pract.  229. 
sen,  12  Abbott  Pract  890;  Schlnssell  v.         *  Angier  i;.  Ash,  d  Foster,  99. 
Willet,  IWd.   897;   Thayer  r.  Willet,  6         *  Owen  i?.  Dixon,  17  Conn.  492  ;  Peck 

Bosworth,  844;   9   Abbott    Pract    825;  v.  Whiting,  21  Ibid.  206 ;  Potter  v.  Mather, 

KeUy  V,  Lane,  28  Howard  Pract   128  ;  24  Ibid.  651. 
42  Btfboor,  594;    18  Abbott  Pract  229;         ^  Dixon  v.  Hill,  5  Michigan,  404. 
Mechanics'  k  Traders'  Bank  v.  Dakin,  88         ^  Qnarl  v.  Abbott,  102  Indiana,  233. 
Howard  Pract  818;  Bates  v,  Plonsky,  82         *  Marte  v.  Pfeifer,  80  Kentacky,  600 ; 

IMd.  429 ;  G^rr  r.  Van  Hoesen,  88  New  Little  v.  Ragan,  88  Ibid.  821. 
York  Suprsme  Ct  816.  *  Dawson  v.  Sims,  14  Oregon,  561. 

*  Bates  9.  Plonsky,  85  New  York  Sn*       ^^  Greenleaf   v.   Mnmford,  80  Howaid 
premeCt  lis.  Pract  80 ;  19  Abbott  Pract  469  ;  42Bar^ 

*  Rmchey  v.  Stryker,  28  New  York,  hour,  594. 
45;  26  Howard  Fxact  75;   Thurber  v. 
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cannot,  on  the  ground  of  his  attachment^  maintain  a  creditor's 
bill.» 

In  connection  with  the  justification  by  an  officer  or  creditor  of 
an  attachment  of  goods  in  the  hands  of  a  third  person,  whose 
possession  and  title  are  alleged  by  the  former  to  be  fraudulent, 
it  is  important  to  note,  that  the  officer  or  creditor  must  not  rely 
merely  on  the  production  of  the  attachment,  but  must  go  further, 
and  prove  the  defendant's  indebtedness,  and  also  that  the  attach- 
ment was  regularly  issued.  A  failure  to  prove  either  of  these 
matters  will  be  fatal  to  the  defence.^ 

§  225  a.  In  any  court  allowing  an  attaching  plaintiff  to  main- 
tain a  creditor's  bill,  it  would  doubtless  be  held,  as  it  was  in 
New  Jersey,  that,  in  the  suit  for  that  purpose  before  he  has  ob- 
tained judgment,  the  plaintiff  must  show  that  he  is  a  creditor, 
and  that  he  has  acquired  a  lien  through  his  attachment;  and 
the  defendant  is  at  liberty  to  contest  the  whole  ground  on  which 
the  plaintiff's  action  stands,  and  to  interpose  any  defence  which 
would  show  that  the  plaintiff  is  not  a  creditor,  and  that  he  has 
no  lien.* 

§  226.  The  lien  of  an  attachment  extends  only  to  the  property 
which  has  been  actually  subjected  to  its  action.  It  cannot  con- 
structively reach  the  property  of  one  who  has  been  summoned  as 
garnishee.  Therefore,  where  one  who  had  been  so  summoned 
died,  pending  the  proceedings  against  him,  and  his  administrator 
was  made  a  party  to  the  suit  as  his  representative,  and  judgment 
was  rendered  against  the  administrator,  on  account  of  a  debt  due 
from  the  intestate  to  the  attachment  defendant ;  it  was  held,  that 
this  judgment  was  not  entitled  to  priority  over  any  other  debts 
of  the  intestate,  as  the  attachment  was  no  lien  upon  his  effects, 
and  the  plaintiff  could  acquire  no  greater  interest  under  the 
attachment  proceedings,  in  the  debt  of  the  garnishee  to  the  de- 
fendant, than  the  defendant  himself  would  have  had  if  no  attach- 
ment had  been  made.^ 

§  227.  The  lien  of  an  attachment  is  not  limited  to  the  amount 
for  which  the  writ  commands  the  officer  to  attach ;  but  is  com- 

1  Lawrence  v.   Bank,   35  New  York,    Van  Etten  v.  Hurst,  6  Ibid.  811 ;  Thorn- 
820;    Thurber  v.  Blanck,    50  Ibid.   80.     burgh  v.  Hand,  7  California,  554. 
See    Reubens  v,    Joel,   8  Eeman,    488;         *  Cocks  v,  Vamey,  45  New  Jersey  £q. 
Mills  V.  Block,  80  Barbour,  549.  72. 

>  Noble  V.  Hohnes,  5  Hill  (N.  Y.),  194;         «  Parker  v.  Farr,  2  Browne,  381;  Parker 

V.  Parker,  2  HUl  Ch'y,  85. 
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mensurate  with  the  amount  of  the  judgment  and  costs,  though 
that  be  greater  than  the  sum  which  the  precept  of  the  writ  re- 
quired the  officer  to  secure.^  But  this  is  not  to  be  understood 
as  authorizing  a  judgment  in  the  attachment  suit  for  any  other 
cause  of  action  than  that  for  which  the  attachment  was  issued.  If 
the  plaintiff  take  judgment  for  more  than  was  then  due  him,  with 
interest,  he  cannot,  as  against  other  attaching  creditors,  sustain 
his  attachment  for  the  excess.  Thus,  where  a  debt  was  payable 
by  instalments,  one  falling  due  in  May,  and  one  in  September ; 
and  in  the  intervening  July  an  attachment  was  sued  out  on  that 
which  matured  in  May;  and  in  the  following  December  the 
plaintiff  took  judgment  for  both  instalments ;  it  was  held,  that, 
as  against  a  junior  attacher,  he  could  hold  only  the  amount  of 
the  May  instalment,  with  interest^ 

§  227  a.  The  judgment  which  the  attached  property  must  an- 
swer is  that  which  the  plaintiff  may  ultimately  recover,  and  not 
merely  that  which  he  may  in  the  first  instance  obtain.  Hence, 
if  the  judgment  in  the  court  in  which  the  attachment  suit  was 
instituted  be  for  only  a  part  of  the  plaintiff's  claim,  and  he 
appeal  therefrom,  the  ilefendant  is  not  entitled,  pending  the  ap- 
peal, to  have  the  attachment  discharged  on  payment  of  the  part 
awarded  hinL* 

§  228.  As  the  whole  office  of  an  attachment  is  to  seize  and 
hold  property  until  it  can  be  subjected  to  execution,  its  lien  is 
barren  of  any  beneficial  results  to  the  plaintiff,  unless  he  obtain 
judgment  against  the  defendant,  and  proceed  to  subject  the 
property  to  execution.  A  judgment  for  the  defendant,  therefore, 
destroys  the  lien,  and  remits  the  parties  to  their  respective  posi- 
tions before  the  attachment  was  levied.* 

§  229.  An  attachment  takes  precedence  of  a  junior  execu- 

>  Settle  9.  Preston,  33  Maine,  214.  Field,  21  Illinois,  108;  Austin  v,  Bargett, 

*  Syracuse  City  Bank  v,   Coville,  19  10  Iowa,  302. 
Howard  Pnct  385.    The  question  does         '  Wright  v.  Rowland,  4  Abbott  Ct.  of 

not  appear  to  have  been  raised,  whether  Appeals,  649. 

tb«  taking  of  the  judgment  for  more  than         *  Clapp  v.  Bell,  4  Mass.  99;  Johnson 

vaa  seed  for  did  not  wholly  dissolve  the  v.    Edson,   2   Aikens,    299;    Snydam   u. 

attachment  as  to  subsequent   attachers.  Huggeford,  23  Pick.  465;  Hale  v.  Cum- 

Hdd  it  been,  the  court  would  hardly  have  mings,  3  Alabama,  898;  Lamb  v.  Belden, 

hesitated  to  sustain  it,  as  was  done  in  a  16  Arkansas,  539;  O'Connor  v.  Blake,  29 

nmilar  case  in  Michigan.    Hale  v.  Chan-  California,  312  ;  Loveland  v,  Alvord  C.  Q. 

^er,  8  Michigan,   581.     Such  a  ruling  M.  Co.,  76  Ibid.  562;  Dean  v.  Stephenson, 

vould  hare  been  fully  upheld  by  the  cases  61  Mississippi,  175. 
cited,  foU^  %  282.    And  see  Tunnisou  o. 
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• 

tion ;  ^  and  a  purchaser  of  land  under  an  attachment  will  preyail 
against  a  purchaser  under  a  judgment  obtained  after  the  lerv 
of  the  attachment,  though  the  judgment  in  the  attachment  suit 
was  subsequent  to  the  other.  ^  The  strength  of  this  doctrine  was 
illustrated  in  a  case  in  Pennsylvania,  under  a  statute  which 
declared  that  ^^  every  writ  of  attachment  executed  on  real  estate 
shall  bind  the  same  against  purchasers  and  mortgagees. "  On  the 
18th  of  January,  1847,  an  attachment  was  executed  on  real  es- 
tate. In  November,  1848,  judgment  was  obtained  in  the  action. 
In  the  mean  time,  several  other  creditors  of  the  defendant  sued 
out  attachments,  and  caused  them  to  be  executed  on  the  same 
real  estate ;  and  in  all  those  cases  the  defendant  confessed  judg- 
ments in  April,  May,  and  June,  1848.  The  plaintifiFs  in  these 
judgments  claimed  priority  of  the  first  attaching  creditor,  be- 
cause, though  their  attachments  were  later  than  his,  their  judg- 
ments were  earlier ;  and  it  was  contended,  on  their  behalf,  that 
the  lien  of  the  first  attachment  bound  the  property  only  as 
against  subsequent  purchasers  and  mortgagees ;  but  it  was  held, 
that  though  a  judgment  creditor  was  neither  a  purchaser  nor  a 
mortgagee,  and  therefore  not  within  the  letter  of  the  law,  yet  he 
was  within  its  equity ;  and  the  priority  of  the  first  attachment 
was  sustained.*  And  so,  where  mortgages  of  personalty  are,  by 
law,  declared  inoperative  against  creditors  and  purchasers  with- 
out notice,  until  recorded,  the  levy  of  an  attachment  confers  a 
claim  superior  to  that  of  an  unrecorded  mortgage.^ 

§  230.  An  attachment  in  the  hands  of  one  officer,  levied  on 
personal  property,  will  take  precedence  of  a  senior  execution,  in 
the  hands  of  another  officer,  who  has  not  effected  a  levy.^  Thus, 
where  a  constable  seized  certain  property,  under  an  attachment 
for  a  sum  exceeding  fifty  dollars,  issued  by  a  justice  of  the 
peace,  and  the  law  required  that,  in  such  a  case,  he  should  de- 
liver the  property  to  the  sheriff,  to  be  sold,  if  required  to  satisfy 
the  attachment,   which  was  done,   and  the  sheriff,   instead  of 

1  Goore  v.  McDaniel,  1  McCord,  480;  shall,  679;  American  Ex.  Bank  v,  Morris 

Van    Loan  v.    Kline,   10  Johnson,  129;  G.  &B.  Co.,  6  Hill  (N.  Y.),  862;  Martin 

Lnmmis   v.  Boon,  2    Pennington,  784  ;  v.   Dryden,   6  Illinoifl  (I  Gilman),  187; 

Pond  V.   Griffin,   1   Alabama,  678;  Beck  Baldwin  v,   Leftwich,   12  Alabama,  838; 

?;.  Brady,  7  Louisiana  Annnal,  1;    Harbi-  Tappan  v.  Harrison,  2  Humphreys,  172; 

son  V.  McCartney,  1  Grant,  172;  Stockley  Oldham  v.  Scrivener,  S  B.  Monroe,  579. 
V,  Wadman,  1  Houston,  850;  Husbands  v.         >  Schacklett   &   Glyde's   Appeal,    14 

Jones,  9  Bush,  218;  Brown  v.  Tucker,  7  Penn.  State,  826. 

Colorado,  80  ;  Eddy  v.  Weaver,  87  Kansas,         ^  Haidaway  v,  Semmes,  88  Alabama, 

540.  657. 

s  Redus  t7.  Wofford,  4  Smedes  &  Mar-         *  Field  o.  Milbuzn,  9  Missouri,  492. 
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liolding  the  property  subject  to  the  attachment^  levied  on  it  an 

execution  that  was  in  his  hands  before  the   attachment  was 

levied;  this  was  held  a  wrongful  act,  which  would  enable  the 

constable   to   maintain    replevin  against    the  sheriff    for    the 

property.^ 

§  231.  Unless  otherwise  directed  by  statute,  attachments  take 
precedence,  and  are  entitled  to  satisfaction,  in  the  order,  in 
point  of  time,  of  their  service ;  ^  and  if  the  proceeds  of  the  at- 
tached property  be  more  than  sufficient  to  satisfy  the  execution 
of  the  first  attacher,  the  surplus  is  applicable  to  the  claims  of 
the  subsequent  attachments.^  This  rule  of  precedence  applies 
in  a  case  between  a  sheriff  and  his  deputy,  each  holding  an  at- 
tachment against  the  same  defendant  In  such  case  if  the 
deputy  make  the  first  service,  his  writ  will  hold  the  property 
against  any  subsequent  service  by  the  sheriff  of  an  older  writ^ 

^  Bonnie  v.  Hocker,  11  B.  Monroe,  23.  860;  Greenleaf  v.  Mumfoid,  80  Howard 

'  £obert80u    o.    Forrest,    2   Brevard,  Pract  80;  19  Abbott  Pract  469. 

4M ;  Crowninshield  v,  Strobel,  Ibid.  80 ;  *  Wehle  v,  Butler,  85  New  York  Su- 

&Dei8oii  p.  Fox,  8  LoaiaiaiLB,  188;  Atlaa  perior  Court,  216. 

Biok  9.  Nahaot  Bank,  23  Pick.  488;  Wal-  <  Meacham   Arms   Co.  v.    Strong,   8 

Iioe  V.  Forrest,   2  Harris  &   McHeniy,  Washington  C.  C.  61;    Albrecht  v.  Long, 

S81 ;  Talbot  9.   Harding,    10    Miasouri,  27  Minnesota,  81 ;  Russell  v,  Lawton,  14 

950;  Farmers'  Bank  v.  Day,  6  Grattan,  Wisconsin,  202. 
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CHAPTER  IX. 


ATTACHMENT  OF  BEAL  ESTATE. 


§  232.  It  would  be  inconsistent  with  the  scope  and  design  of 
this  work  to  set  forth  the  law  of  each  State  as  to  the  interests  in 
real  estate  which  are  subject  to  attachment  It  may  be  stated, 
however,  that  the  general  principle  which  confines  tiie  right  of 
attachment  of  tangible  property  to  such  interests  therein,  or 
descriptions  thereof,  as  can  be  sold,  or  otherwise  made  available 
imder  execution,  to  satisfy  the  plaintiff's  demand,  applies  as 
well  to  real  as  personal  property. 

§  233.  Whether  real  estate  can  be  attached,  when  the  defend- 
ant has  sufficient  personal  property,  accessible  to  the  officer,  out 
of  which  to  make  the  debt,  must,  in  like  manner,  depend  on  the 
statutes  of  each  State,  and  the  terms  of  the  writ  under  which 
the  officer  acts.  It  may  be  considered  a  sound  doctrine,  that,  in 
the  absence  of  any  positive  limitation  of  the  right  of  attachment, 
real  estate  may  be  as  well  attached  as  personalty ;  and  that  the 
existence  within  the  knowledge  of  the  officer  of  a  sufficiency  of 
the  latter,  which  he  might  seize,  will  not  invalidate  an  attach- 
ment of  the  former.  This  was  so  held,  where  the  statute  di- 
rected attachments  to  be  served  by  attaching  the  goods  or  chattels 
of  the  defendant,  or  if  none  could  be  found,  by  attaching  his 
person  or  land.^ 

§  234.  Another  established  principle  affects  with  peculiar 
fitness  attachments  of  real  estate,  —  that  the  attachment  can 
operate  only  upon  the  right  of  the  defendant  existing  wTien  it  is 
made.  If,  prior  to  the  attachment,  he  had  sold  and  conveyed 
the  land,  in  good  faith,  but  the  vendee  did  not  put  the  deed  on 
record  until  afterward,  but  did  so  before  a  sale  of  the  land  under 
execution,  it  cannot  be  held  for  the  debt  of  the  vendor.^    Nor, 

1  Isham   v»    Downer,   8    Conn.    282 ;    very  o  Browning,  18  Iowa,  246 ;  Reed  »• 

Weathers  v.  Mudd,  12  B.  Monroe,  112.         Ownby,  44  Missouri,  204;    SappingtoD  v, 

a  Cox  V.  Milner,  28  lUinois,  476;  Sa-    Oeschli,  49  Ibid.  244;  Plant  v.  Smythe^ 
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on  the  other  hand,  can  any  interest  which  the  defendant  subse- 
quently acquires  be  reached  by  it  ^ 

§  235.  The  question  has  frequently  arisen,  whether  a  mort- 
gagee of  real  estate  has  an  attachable  interest  therein.  It  has 
been  held  in  several  States,  that  before  an  entry  for  condition 
broken,  with  a  view  to  foreclosure,  such  interest  cannot  be 
taken  in  satisfaction  of  a  judgment  and  execution  against  him. 
This  doctrine  has  been  so  frequently  discussed,  and  reaffirmed, 
that  it  may  be  considered  fully  established.  Whether  his  inter- 
est is  so  changed  by  such  entry,  that  it  becomes  attachable,  is  a 
question  which  does  not  appear  to  have  been  distinctly  presented 
for  adjudication,  except  in  Maine.  In  several  opinions,  courts  had 
carefully  limited  the  doctrine  to  the  cases  before  them,  where 
there  had  been  no  entry  for  a  breach  of  the  condition,  or  where 
the  mortgagor  was  in  possession ;  and  in  others,  they  intimated,  in 
terms  far  from  implying  doubts,  that  the  respective  rights  of  the 
parties  to  a  mortgage  were  not  materially  changed  by  the  entry 
of  the  mortgagee.  Before  the  Supreme  Court  of  Maine,  how- 
ever, the  question  was  broadly  presented,  and  after  a  full  and 
careful  examination,  it  was  decided  that  the  interest  of  a  mort» 
gagee  cannot  be  attached  any  more  after  entry  than  before.^ 

§  236.  The  requisites  of  an  attachment  of  real  estate  are  gen- 
erally determined  by  statute.  Where,  however,  that  is  not  the 
case,  the  rule  which  has  obtained  in  Maine,  Massachusetts,  New 
York,  and  Texas  would  probably  be  received  and  applied,  — 
that  it  is  not  necessary  for  the  officer  to  go  upon  the  land,  or  into 
its  vicinity,  or  to  see  it,  or  do  any  other  act  than  make  return 
upon  the  writ  that  he  has  attached  it^  He  has  no  right  to  take 
actual  exclusive  possession  of  the  property,  or  in  any  way  to 
disturb  the  possession  of  the  occupants.^ 

§  236  a.  The  officer's  return  upon  the  writ  is  the  only  evi- 
dence of  a  valid  attachment  of  real  estate.     He  must  make  such 

45  California,  161  ;  Morrow  v.  Graves,  77         '  Crosby  v,  AUyn,  5  Maine,  453;  Per- 

Ibid.  218;  Harral  v.  Gray,  10  Neb.  186;  rln  v.  Leverett,   18  Mass.  128;  Taylor  v. 

United  SUtes  v,  Howgate,  2  Mackey,  408;  Mister,  11   Pick.  841;  Burkhardt  v.  Mc- 

Holden  V.  Garrett,  28  Kansas,  98  ;  North.  Clellan,   15  Abbott  Pract.    243,  noU;  1 

vvtem  F.  Co.  v,  Mahaffey,  86  Ibid.  152.  AbboU  Ct.  of  Appeals,  263  ;  Rodgers  v, 

^  Crocker  v»  Pierce,  81  Maine,  1 77.  Bonner,  55  Barbour,  9  ;  Hancock  v.  Hen- 

*  Soiitk  V.   People's  Bank,  24  Maine,  derson,  45  Texas,  479;  Sanger  v.  Tram- 

185;  Lincoln    v.  Wbite,    80  Ibid.   291;  mell,  66  Ibid.  861;  Riordan  v.  Britton, 

Thornton  v.  Wood,   42    Ibid.  282.     See  .69  Ibid.  198. 
Coutney  v.  Carr,  6  Iowa,  288.  *  Wood  v.  Weir,  5  B.  Monroe,  544. 
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a  return  as,  under  the  governing  statute,  will  create  a  lien.  He 
must  not  only  comply,  in  fact,  with  the  statute,  but  his  return 
must  show  that  he  has  so  complied.  A  return  which  does  not 
show  a  compliance  with  the  essential  requirements  of  the  statute, 
creates  no  lien,  as  against  third  persons.  Thus,  under  a  statute 
requiring  an  officer  who  has  levied  an  attachment  on  real  estate 
to  file  within  five  days  Aereafter,  in  the  office  of  the  register  of 
deeds,  in  the  county  in  which  the  land  is  situated,  an  attested 
copy  of  his  return  of  attachment,  together  with  the  names  of  the 
parties,  the  sums  sued  for,  the  date  of  the  writ,  and  the  court  to 
which  it  is  returnable ;  it  was  held,  that  a  return  of  an  attach- 
ment which  did  not  show  that  an  attested  copy  was  filed  as  re- 
quired by  the  statute,  created  no  lien  on  the  land ;  and  that  the 
return  could  not  be  amended  so  as  to  affect  the  title  of  an  inter- 
vening purchaser,  unless  there  was  sufficient  appearing  by  the 
unamended  return  to  give  third  parties  notice  tliat  all  the  re- 
quirements of  law  had  probably  been  complied  with.^ 

§  237.  In  making  such  return,  a  distinction  is  taken  between 
the  levy  of  an  attachment,  which  is  a  mere  lien  on  the  property, 
and  the  levy  of  an  execution,  by  which,  when  carried  to  a  sale, 
the  defendant's  property  is  devested.  In  the  latter  case  greater 
precision  is  required  than  in  the  former.  Hence  it  has  been 
considered,  in  the  case  of  an  attachment^  that  any  words  which 
clearly  designate  and  comprehend  the  property  attached,  are 
sufficient.^  In  such  case,  too,  the  generality  of  the  description 
makes  no  difference,  if  it  be  sufficiently  intelligible  to  fix  the 
lien  of  the  process.  Id  certum  eat  quod  cerium  reddi  potest^  and 
therefore,  if  the  land  be  at  all  intelligibly  indicated,  the  appli- 
cation of  this  principle  will  remove  objections  that  might  exist 
on  the  score  of  imperfection  in  the  description.^  It  has,  there- 
fore, been  held,  that  a  return  of  an  attachment  of  the  defendant's 
interest  in  the  farm  he  lives  on  is  sufficient.^  So,  an  attach- 
ment of  all  the  defendant's  interest  in  ^'  a  certain  parcel  of  land 
situate  on  Pleasant  Street  in  Bostont,  ^  will  suffice,  if  the  defend^ 
ant  was  interested  in  only  one  parcel  on  that  street^  And  where 
an  officer  returned  that  he  had  "  attached  the  homestead  farm  of 

1  Berry  v.  Spear,  18  Maine,  187;  Fair-  >  Taylor  «.    Mixter,   11    Pick.    341 ; 

field  V.  Paine,  28  IbicL  498 ;  Carleton  v.  White  v.  CBannoD,  %%  Kentucky,  9a. 

Byerson,    69  Maine,    488  ;    MUliken    o.  ^  Crosby  v,  AUyn,  6  Maine,  458. 

Bailey,   61    Ibid.   816 ;  Bessey  v,  Yoae,  ^  Howard  v.  Daniels,  2  New  Hamp. 

78  Ibid.  217  ;  Bobertson  v.  Hoge,  88  Yir-  187;  Taylor  v.  Mister,  11  Pick.  841. 

ginia,  124.  *  Wbitaker  v.  Sumner,  9  Pick.  808^ 

See  lAmbaid  «.  Pike,  88  Biain^  141. 
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the  defendant,  containing  about  thirty  acres,  moi^  or  less ; "  this 
was  held  a  sufficient  description  of  the  farm,  although  in  fact  it 
contained  about  ISO  acres ;  the  statement  of  the  number  of  acres 
being  rejected  as  a  mistake  in  the  officer,  or  as  repugnant  to  the 
more  general  description.  ^  In  Massachusetts  ^  it  was  held  that 
an  attachment  of  ^  all  the  defendant's  interest  in  any  real  estate 
in  the  county  of  W. "  was  sufficient ;  and  so,  in  that  State  ^  and 
New  Hampshire,^  of  an  attachment  of  the  defendant's  ''  right  and 
interest  in  any  lands  in  the  town  of  E. "  But  in  Maine,  such  a 
return  is  considered  void  for  imcertainty.*  And  so,  of  an  attach^ 
ment  of  a  defendant's  ^  life-estate  in  all  the  lands  got  by  his 
wife,  supposed  to  be  450  acres. "  *  And  so,  of  an  attachment  of 
"one  hall  of  lot  60,"  without  designating  which  half.^  And 
so,  of  an  attachment  of  "lot  No.  5  in  block  No.  12."  ^ 

In  Missouri,  an  attachment  was  levied  on  the  undivided  inter- 
est of  the  defendant  in  "  the  south  half  of  the  south-east  quarter 
of  section  17,  T.   57,   R.   35,   containing  eighty  acres. "     This 
property  had,  prior  to  the  attachment,  been  subdivided  by  the 
owners  into  blocks  and  lots,  with  streets  dedicated  to  public  use 
separating  the  blocks,  and  some  of  the  lots  had  been  sold  to 
third  persons,  and  were  occupied  by  them.     Judgment  and  exe- 
cution were  obtaind  in  the  attachment  suit,  and  the  sheriff  pro- 
ceeded to  sell  a  number  of  the  lots  laid  out  in  the  property 
described  in  the  levy  of  the  attachment    The  purchasers  claimed 
that  they  had  acquired  the  defendant's   imdivided  interest  in 
these  lots ;  but  it  was  held  that  the  original  levy  was  void  for 
tmcertainty,    and  that  it  should  have  described  the  property 
levied  on  with  as  much  certainty  as  a  sheriff's  deed.^ 

§  238.  Is  it  necessary  to  the  validity  of  an  attachment  of  real 
estate,  with  reference  to  the  title  acquired  through  the  attach- 
ment proceedings,  that  the  return  should  state  the  property  to 
be  the  defendant's  ?  In  the  light  of  the  authorities  cited  in  a 
previous  chapter,^  it  would  seem  that  this  question  should  be 
answered  in  the  negative. 

§  239.  The  effect  of  an  attachment  of  real  estate  is  to  give  the 
plaintiff  a  lien  upon  the  property  from  the  date  of  the  service  of 

'  Bacon  v.  Leonard,  4  Pick.  277.  ^  Fitzhngh  v.  Hellen,  8  Harris  &John- 

•  Pratt  V,  Wheeler,  6  Gray,  620.  son,  206. 

•  Taylor  v.  Mixter,  11  Pick.  841.  f  Porter  v.  Byrne,  10  Indiana,  146. 

*  Koore  v.  Kidder,  55  New  Hamp.  488.  *  Meuley  v.  Zeigler,  28  Texas,  88. 

*  Hathaway  v.  Lairabee,  27  Maine,  >  Henry  v,  Mitchell,  82  Miasoari,  512. 
**».  ^  Ante,  i  207, 
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the  writ  By  the  act  of  attaching,  no  estate  passes  to  the  plain- 
tiff,^ or  to  the  attaching  officer;^  nor  is  the  interest  or  the  pos- 
.  session  of  the  defendant  devested;  nor  does  the  officer  or  tlie 
plaintiff  acquire  any  right  of  possession,  or  right  to  take  the 
issues  or  profits.  It  merely  constitutes  a  lien,  which  can  be 
made  available  to  the  plaintiff  only  on  condition  that  he  recover 
a  judgment  in  the  suit,  and  proceed  according  to  the  existing 
law  to  subject  the  property  to  sale  under  execution.*  And  this 
lien  has  been  held  to  be  as  specific  as  if  acquired  by  the  volun- 
tary act  of  the  debtor,  and  to  stand  on  as  high  equitable  ground 
as  a  mortgage.^  And  where  a  debtor's  equity  of  redemption  of 
mortgaged  land  was  attached,  it  was  decided,  that  the  attach- 
ment created  a  lien  which  entitled  the  plaintiff  to  redeem,  and 
that  a  decree  of  foreclosure,  on  a  bill  brought  after  the  service 
of  the  attachment,  did  not  affect  the  rights  of  the  attaching 
creditor,  unless  he  were  made  a  party  to  the  suit*  And  where 
an  attachment  was  levied  on  land  which  had  been  previously 
conveyed  by  the  attachment  defendant,  and  the  conveyance  was, 
in  a  chancery  proceeding  by  other  creditors,  instituted  after  the 
attachment,  decreed  to  be  fraudulent  and  void;  it  was  held, 
that  the  attachment  lien  was  entitled  to  hold  the  land,  in  prefer- 
ence to  the  other  creditors,  with  the  same  effect  as  if  the  fraud- 
ulent conveyance  had  never  been  made.^ 

§  240.  As  just  stated,  the  levy  of  an  attachment  upon  real 
estate  does  not  give  the  attaching  officer  any  right  to  take  the 
issues  and  profits  thereof.  It  may  be  added  that,  unlike  the  case 
of  a  levy  on  personalty,  he  acquires  no  lien  upon,  or  special 
property  in,  the  land.  He  is  not  required  or  authorized  to  take 
possession  of  it,  nor  in  any  event  is  he  accountable  for  it,  or  for 
its  rents,  issues,  or  profits.  His  agency  and  authority  are  ter- 
minated whenever  the  duties  are  performed  for  which  the  process 
was  put  into  his  hands.  The  lien  created  by  the  attachment, 
whatever  may  be  its  character,  is  in  the  attaching  creditor,  and 

^  Lyon  V.  Sanford,  5  Conn.  544.  to  a  junior  judgment,   by  an  agreement 

*  Scott  V.  Manchester  Print  Works,  44  between  the  attaching  plaintiff  and  de- 
New  Hamp.  507.  fendant,.  that  if   the  latter  will  confess 

*  Taylor  V.  Mixter,  11  Pick.  841;  Scott  judgment,  execution  shall  be  stayed  for 
V.  Manchester  Print  Works,  44  New  one  year.  Ensworth  v.  King,  50  Mis- 
Hamp.  507 ;  Saunders  v.  Columbus  L.  I.  souri,  477. 

Co.,  48  Mississippi,   588;    McClellau   v.         *  Carter  v.  Champion,  8  Conn.  549 
Lipscomb,   56  Alabama,   255  i    Grigg   v,         *  Lyon  v.  Sanford,  5  Conn.  544;  Chan- 
Banks,  59  Ibid.  811 ;  Phillips  v.  Ash,  63  dler  v.  Dyer,  87  Vermont,  845. 
Ibid.  414.     In  Missouri,  it  was  held,  that         "  McKinney  v.  Farmers'  Nat  Bk.,  104 
this  lieu  is  not  lost,  so  as  to  give  priority  UlinoiB^  180. 
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he  only  can  release  or  discharge  it  Where,  therefore,  the  law 
required,  in  order  to  a  valid  attachment  of  real  estate,  that  a  copy 
of  the  writ,  with  the  oflScer's  return  thereon,  should  be  deposited 
in  the  office  of  the  town  clerk,  and  that  was  done ;  but  the  officer 
afterwards  withdrew  the  copy  from  the  town  clerk's  office,  and 
erased  his  return  therefrom,  and  substitued  a  return  of  an  at- 
tachment of  personalty ;  it  was  held,  that  such  withdrawal  and 
erasure  did  not  affect  the  plaintiff's  lien  on  the  property.^ 

§  241.    The  right  to  attach  real  estate  extends  as  well  to  undi- 
vided interests  as  to  interests  in  severalty.     Therefore  where 
land  descended  to  several   children,  who  made  partition  of  it 
among  themselves  by  deed,  and  a  creditor  of  one  of  the  children, 
not  having  either  actual  or  constructive  notice  of  the  partition, 
attached  all  his  debtors'  undivided  share  in  the  estate ;   it  was 
held,  that  the  attachment  created  a  lien  which  was  not  defeated 
by  the  partition.*^    And  where  an  attachment  was  levied  on  the 
undivided  interest  of  a  debtor  in  a  tract  of  land,  and  his  co- 
tenant  afterwards  filed  a  petition  for  partition  and  obtained  it, 
without  any  notice,  actual  or  constructive,  to  the  attaching  credit- 
or, who  perfected  his  judgment,  obtained  execution,  and  levied  it 
on  the  debtor's  undivided  interest,  and  then  instituted  suit  for 
a  partition;    it  was  held,  that  the  first  partition,  pending  the 
attachment,  did  not  affect  the  rights  of  the  attaching  creditor, 
and  partition  was  decreed  in  his  favor.®    And  where  an  attach- 
ment was  laid  on  a  debtor's  undivided  interest  in  real  estate, 
and,  pending  the  attachment,  a  partition  of  the  land  was  had, 
and  the  debtor's  purparty  set  off  to  him  in  severalty,   and  the 
execution  in  the  attachment  suit  was  levied  on  the  part  so  set 
off;  it  was  decided  that  the  lien  of  the  attachment  continued, 
notwithstanding  the  partition,  and  that  the  execution  was  prop- 
erly levied  on  the  several  property.* 

§  242.  The  time  when  an  attachment  of  real  estate  is  actually 
effected  might,  in  many  instances,  be  of  much  importance. 
It  would  seem  to  be  an  undoubted  principle,  that  such  attach- 
ment would  have  no  force  until  completed  according  to  the 
existing  statutory  requirements.  This  view  is  sustained  by  a 
case  in  New  Hampshire,  which  arose  under  the  statute  of  that 
State,  requiring  a  copy  of  the  original  writ  and  return  to  be  left 

'  Braley  v.  French,  28  Vermont,  546.         ^  Crosby  v.  Allyn,  5  Maine,  458;  Ar- 
'  McMechan  f.  Griffing,  9  Pick.  537.       gyle  v.  Dwinel,  29  Ibid.  29. 
*  Monroe  v.  Lnke,  19  Pick.  89. 
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with  the  town  clerk,  in  order  to  constitute  an  attachment  A. 
conveyed  to  B.  certain  real  estate  on  the  10th  of  May,  and  the 
deed  was  recorded  on  the  18th  of  that  month.  On  the  11th  of 
the  same  month  the  premises  were  attached  under  a  writ  issued 
against  A.,  and  on  that  day  the  sheriff  left  with  the  town  clerk 
a  copy  of  the  writ  and  his  return  thereon.  Some  time  after  ihe 
deed  from  A.  to  B.  was  recorded,  the  officer  who  served  the  at- 
tachment obtained  access  to  the  files  of  the  town  clerk,  and, 
without  the  knowledge  of  either  party,  altered  the  copy  of  his 
return  left  there,  and  having  made  a  similar  alteration  in  his 
return  upon  the  original  writ,  caused  the  writ  to  be  returned. 
It  was  upon  this  amended  return  that  the  real  estate  was  after- 
wards subjected  to  execution,  and  the  purchaser  under  the  exe- 
cution was  brought  in  conflict  with  the  grantee  in  the  deed 
The  court  held,  that  no  valid  attachment  was  made  until  the 
amended  copy  of  the  return  was  left  with  the  town  clerk,  and  as 
that  took  place  some  time  after  the  deed  was  recorded,  the 
grantee  in  the  deed  was  entitled  to  hold  the  land.^ 

^  Cogswell  V,  Mason,  9  New  Hamp.  48. 
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CHAPTER  X. 

ATTACHMENT  OF  PERSONAL  PROPEBTT. 

§  243.  Under  this  head  will  be  considered,  I.  What  interests 
in,  and  descriptions  of,  personal  property  may  be  attached ;  and 
n.  The  requisites  of  a  valid  attachment  of  personalty. 

§  244.  L  What  InteresU  in  and  Descriptions  of  Personal 
Property  may  be  attached.  The  first  general  proposition  on  this 
point  is,  that  property  which  cannot  be  sold  under  execution 
cannot  be  attached.^  Of  course  the  correlative  follows  that 
whatever  may  be  sold  under  execution  may  be  attached.^  Money 
may  be  attached  in  specie,^  and  may  be  taken  from  the  defend- 
ant's possession,  if  the  officer  can  take  it  without  violating  the 
defendant's  personal  security.^  Bank-notes  also  may  be  at- 
tached,^ and  so,  it  is  said,  may  treasury-notes  of  the  United 
States.^  Stock  in  a  corporation  cannot  be  attached  unless  au- 
thorized by  express  statute;^  and  in  any  State  where  such  at- 
tachment is  authorized,  the  authority  extends  only  to  the  stock 
of  corporations  existing  in  that  State,  and  not  to  that  of  corpo- 
rations in  other  States.^  The  attachment  of  the  stock  of  a  stock- 
holder has  no  effect  to  incumber  the  property  of  the  company, 
or  to  prevent  its  assignment  thereof.^    In  the  absence  of  express 

^  Pierce  9.  JacksoD,  0  Maas.  242;  Parks         *  State  v.   Lawson,  7  Arkansas,  891; 

«.  Cashman,  9  Vermont,  820;  Halsey  v.  State  v,  Taylor,  56  Missonri,  492. 
Whitney,  4  Mason,  206;  Davis  v.  Garret,         ^  Haley   v.    Reid,   16    Georgia,    487; 

S  Iredell,  459;  Nashville  Bank  o.  Bags-  Denton  v.    Livingston,    9   Johnson,    96^, 

dale,  Peck,  296;  Myers  o.  Mott,  29  Gali-  NashviUe  Bank  v.  Ragsdale,  Peck,  296  ; 

fomia,  859.  Foster  «.  Potter,  87  Missouri,  525;  Howe 

*  Handy  o.  Dobbin,  12  Johnson,  220 ;  v.  Starkweather,  17  Mass.  240 ;  Merchant's 
Spencer  v.  Blaiadell,  4  New  Hamp.  198  ;  M.  I.  Co.  v.  Brower,  88  Texas,  280;  Rhea 
Goll «.  Hinton,  7  Abbott  Pract.  120.  «.  Powell,  24  Illinois  Appellate,  77;  Bar- 

*  Tomer  v.  Fendall,  1  Oranch,  117;  nard  v.  life  Ins.  Co.,  4  Mackey,  68. 
Sheldon  v.  Root,  16  Pick.  667;  Handy  v.         ^  Moore  v,  Gannett,  2  Tennessee  Ch'y, 
Mbin,   18   Johnson,  220;   Harding  v.  875;  Plympton  v.   Bigelow,  18  Abbott's 
Stevenson,  6  Harris  k  Johnson,  264.  New  Cases,  178;  98  New  York,  592;  68 

*  Prentiss  v.  Bliss,  4  Vermont,  518.  Howard  Pract  484. 

*  Bpenoer  0.  BlaisdeU,  4  New  Hamp.  *  Gottfried  0.  MiUer,  104  United  Statee, 
ISa  521. 
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statutory  authority  ehoses  in  action  are  not  subject  to  be  sold 
under  execution,  and  therefore  are  not  attachable.^ 

§  244  a.  Property  exempt  by  law  from  execution  cannot  be 
attached,  unless  the  defendant  consent,  or  be  proceeded  against 
as  a  non-resident ;  ^  or,  as  held  in  Pennsylvania,  unless  he  shall 
have  fraudulently  concealed  other  property  liable  to  attachment^ 
This  rule  is  cot,  however,  to  be  extended  beyond  its  terms,  as 
expressed.  If  the  party  who  might  avail  himself  of  the  exemp- 
tion, sell  the  exempted  property,  a  debt  due  him  therefor  may 
be  attached;*  for,  by  voluntarily  disposing  of  the  exempt  prop- 
erty, he  voluntarily  deprives  himself  of  the  benefit  of  the  statu- 
tory exemption  and  waives  the  privilege  it  secured.*  But  a  clear 
distinction  exists  between  the  proceeds  of  property  exempt  from 
attachment,  when  it  has  been  voluntarily  sold  by  the  debtor, 
and  when  taken  from  him  by  proceedings  against  his  will,  and 
changed  into  money.  Where  such  property  is  converted  into  a 
mere  right  of  action,  by  a  proceeding  wholly  in  invitum,  such 
right  of  action  and  the  money  collected  are  also  exempted  from 
attachment  the  same  as  the  property  itself.® 

An  oflScer  levying  an  attachment  upon  property  exempt  from 
execution  is  liable  to  the  defendant  as  a  trespasser,  if  he  know 
that  it  is  exempt.^  But  in  order  to  enforce  this  liability,  the  de- 
fendant, if  aware  of  the  levy  must,  at  the  time,  claim  the  exemp- 
tion, or  he  will  be  considered  to  consent  to  it®  Manifestly,  he 
cannot  set  up  such  a  claim  after  judgment  rendered  against  him 
in  the  attachment  suit ;  ^  much  less  after  a  sale  of  the  property 

^  Denton  v.  Livingston,  9  Johnson,  96 ;  *  Andrews  v.  Rowan,  28  Howard  Pract 

Bogert  V.  Perry,  17  Ibid.  846;  Ingalls  v,  126. 

Lord,  1  Cowen,  240;  Harding  r.  Steven-  *  Thompson  on  Homesteads  and  £z- 

aon,  6  Harris  k  Johnson,  264.  emptions,  §  748 ;   Stebbins  v.   Peeler,  29 

*  Yelverton  v.  Burton,  26  Penn.  State,  Vermont,  289  ;  Keyes  v.  Rines,  37  Ilnd. 
861;  McCarthy's  Appeal.  68  Ibid.  217;  260;  Tillotson  «.  Wolcott,  48  New  York, 
Board  of  Commissioners  v.  Riley,  75  188;  Cooney  v.  Cooney,  65  Barboor,  524; 
Korth  Carolina,  144.  Mitchell    v.   Milhoau,   11   Kansas,   617 ; 

*  Emerson  v.  Smith,  61  Penn.  State,  Andrews  v.  Rowan,  28  Howard  Pract.  126; 
90  ;  McCarthy's  Appeal,  68  Ibid.  217.  Kaiser  v.  Seaton,  62  Iowa,  468  ;  Madge  v. 
In  Alabama  the  Supreme  Court  said:  Lanning,  68  Ibid.  641;  Wbittenbei^  v. 
"It  may  be  gravely  doubted  whether  the  Lloyd,  49  Texas,  688;  Mann  v.  Kelsey,  71 
law  of  exemption  of  this  State  can  be  Ibid.  609;  Kirby  v.  Giddings,  75  Ibid.  679. 
invoked  in  favor  of  absconding  debtors,  f  Awte^  §  195. 

and  debtors  about  to  remove  out  of  this  ^  Hadley  v.  Bryars,  68  Alabama,  189  ; 

State."    McBrayer  v,  Dillard,  49  Alabama,  Behymer  v.  Cook,  5  Colorado,  S95  ;  Har- 

174.  ington  v.  Smith,  14  Ibid.  876. 

*  Scott  V,  Brigham,  27  Vermont,  561;  *  State  v.  Manly,  15  Indiana,  8;  Per- 
Knabb  v.  Drake,  28  Penn.  State,  489.  kins  v.  Bragg,  29  Ibid.  507.     Sed  corUra^ 

Bice  V.  Nolan,  88  Kansas,  28. 
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under  execution,  in  his  presence,  and  without  objection  on  his 
part'  If  the  property  is  a  part  of  a  larger  quantity  than  the  law 
exempts,  the  defendant  must,  at  the  time,  set  apart  such  portion 
as  he  is  entitled  to  under  the  exemption,  or  he  will  be  held  to 
have  waived  his  right  ^  And  if  the  debtor  is  entitled  to  hold, 
exempt  from  attachment,  one  or  the  other  of  two  articles,  but  not 
both,  he  must  make  his  election  when  the  attachment  is  made, 
if  he  have  the  opportunity  to  do  so,  or  he  will  be  held  to  have 
waived  his  privilege.'* 

In  an  action  against  the  attaching  officer  for  trespass  in  at< 
taching  exempt  property,  the  burden  of  proof  is  on  the  plaintiff 
to  establish  the  actual  fact  of  exemption,  and  notice  thereof  to 
the  oflicer.  Thus,  where  groceries  and  provisions  were  attached, 
and  it  appeared  that  they  were  part  of  a  quantity  kept  by  the 
debtor  in  his  house,  both  for  sale  and  for  the  use  of  his  family, 
and  the  debtor  failed  to  prove  that  he  had  set  apart  or  claimed 
any  of  them  as  exempt,  it  was  held,  that  he  could  not  make  the 
officer  liable.^  So,  where  corn  was  attached,  which  was  part  of 
a  crop  raised  by  the  attachment  defendant,  of  which  he  had  sold 
a  part,  and  with  a  part  fed  his  cattle  and  swine,  and  all  of  which 
was  kept  in  a  building  separate  from  his  dwelling,  without  any 
portion  being  set  apart  for  the  use  of  his  family ;  it  was  held,  in 
an  action  for  trespass  against  the  officer,  that  the  plaintiff  must 
prove  the  corn  to  have  been  procured  and  intended  by  him  a6 
provision  for  his  family.^  So,  where  an  officer  attached  two 
articles  of  household  furniture,  he  was  held  not  liable,  because 
the  plaintiff  did  not  prove  that  he  had  not  left  other  household 
furniture  sufficient  in  kind  and  value  to  make  up  the  amount 
exempted  by  law.®  So,  where  a  debtor  was  entitled  to  one  cow 
exempt  from  attachment,  and  an  officer  attached  a  cow  of  the 
debtor's  and  was  sued  for  trespass ;  it  was  considered  necessary 
to  a  recovery  for  the  plaintiff  to  show  that  the  cow  was  the  only 
one  he  owned.''  So,  where  articles  of  furniture  were  attached,  it 
was  held  necessary,  in  order  to  charge  the  officer  as  a  trespasser, 
for  the  plaintiff  to  show  that  they  were  a  part  of  his  household 
effects,  and  therefore  exempted  from  attachment.® 

If  the  law  require  the  officer  to  have  an  inventory  and  ap- 
praisement of  attached  goods  made,  he  has  a  right  to  hold  the 

'  Grady  v.  Bremlet,  59  California,  105.         *  Nash  v.  Farrington,  4  Allen,  157. 

*  Nash  V.   Famngton,   4  Allen,   157;         *  Clapp  v.  Thomas,  5  Allen,  158. 
Cltpp  V.  Thomas,  5  Ibid.  158;  Smith  v.         *  Gay  v.  Southworth,  118  Mass.  888. 
Chadwick,  51  Maine,  515.  "^  Howard  v.  Farr,  18  New  Hamp.  457. 

*  Oolson  V,  Wilson,   58  Maine,   416  ;         >  Bonrne  v.  Merritt,  22  Vermont,  429 ; 
BnzieU  «.  Hardy,  58  New  Hamp.  881.  Bollins  v.  Allison,  69  Ibid.  188. 
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goods  until  that  can  be  done ;  and  he  will  not  be  liable  to  an 
action  of  trespass  for  unlawfully  taking  goods  exempt  from 
attachment,  until  he  has  time  to  make  the  inventorj  and 
appraisement* 

§  244  h.  As  to  articles  of  personal  property,  each  of  which  is 
of  such  a  kind  as  to  have  a  separate  identity,  and  to  be  easily 
distinguishable  from  all  others,  as  in  the  case  of  animals,  for 
example,  the  Supreme  Court  of  Massachusetts  said,  it  is  always 
understood  that  it  is  the  duty  of  the  officer  to  leave  in  the 
owner's  possession  as  many  of  each  kind  as  are  exempted  from 
seizure;  and  that  the  omission  of  the  owner  to  elect  which 
animals  he  will  hold  as  exempt,  is  no  waiver  of  the  exemption.' 

§  244  e.  Property,  the  sale  of  which  is  penal,  cannot  be  at- 
tached. Where,  therefore,  the  sale  of  spirituous  liquors  was  for- 
bidden by  law,  it  was  decided  that  they  could  not  be  attached, 
because  their  subsequent  sale  under  execution  would  be  illegal.* 
And  where,  under  a  law  of  that  description,  liquors  were  deliv- 
ered to  a  railroad  company  for  transportation,  and  were  attached 
and  taken  from  it  in  a  suit  against  the  owner,  and  the  company 
was  sued  by  the  owner  for  failing  to  deliver  the  liquors  accord- 
ing to  the  contract ;  it  was  held,  that  the  attaching  officer  was  a 
trespasser  in  seizing  the  liquors,  and  that  the  company  was  liable, 
though  the  attachment  was  made  without  fraud  or  collusion  on 
its  part,  against  its  will,  and  with  no  knowledge  that  the  prop- 
erty attached  was  spirituous  liquor.* 

§  244  d.  One  of  the  indications  of  the  tendency  to  extend  the 
operation  of  the  remedy  by  attachment  is  the  recent  adoption  in 
several  States  of  provisions  authorizing  the  seizure  of  evidences 
of  debt,  and  their  sale  under  execution.  In  New  York,  for  in- 
stance, the  words  "personal  property,"  as  used  in  the  Code  of 
Procedure,  are  declared  to  include  "  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt. "  Under  this  Code,  an  attach- 
ment was  obtained  against  a  railroad  company,  and  was  at- 
tempted to  be  levied  on  certain  bonds  made  by  the  company, 
which  had  never  been  negotiated,   but  were  deposited  with  a 

1  Bonnel  v,  Dnnn,  5  Dntcher,  485.  Sed  eontra,  Howe  v.  Stewart,  40  Yennont, 

*  Savage  v,  Daris,    184    Mass.    401;    145. 
Copp  V.  WUliams,  135  Ibid.  401.  «  Eiff  v.  Old  Colony,  &c.  R.  R.  Ca, 

B  Nichols  V.  Valeuttne,  86  Maine,  822.    117  Mass.  591.    See  Ingails  v.  Baker,  18 

Allen,  449. 
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creditor  of  the  company,  as  collateral  security  for  moneys  ad- 
vanced. It  was  held,  that  they  were  not  things  in  action  or 
evidences  of  debt,  subject  to  levy,  as  no  purchaser  of  them  could 
acquire  any  right  to  enforce  them  against  the  company.^ 

In  Wisconsin,  under  a  statute  of  similar  character,  authoriz- 
ing the  attachment  of  ^^  notes,  accounts,  and  other  evidences  of 
debt,"  and  their  collection  by  the  sheriff,  it  was  held,  that  those 
evidences  of  debt  which  may  be  attached  by  seizure  are  only 
such  as  are  complete  and  perfect  evidences  in  themselves ;  and  it 
was  determined  that  account-books  were  no  such  evidence ;  that 
their  seizure  did  not  vest  the  sheriff  with  any  right  to  collect 
any  account  contained  in  them ;  and  that  the  only  way  to  reach 
an  indebtedness  of  such  character  was  by  garnishment  of  the 
debtor;  and  that  such  a  garnishment,  after  the  sheriff's  seizure, 
would  hold  the  debt^  And  so  in  Minnesota,^  Arkansas,^  and 
Mississippi.^ 

But  m  any  case  of  the  actual  seizure  of  evidences  of  debt,  the 
seizure  creates  no  lien  on  the  article  attached,  unless  it  belonged 
at  the  time  to  the  defendant  by  a  legal  title,  and  for  the  recovery 
of  which  he  could  maintain  an  action  at  law.  If  before  levy  of 
the  attachment,  he  had  parted  with  the  legal  title,  even  with 
intent  to  defraud  his  creditors,  there  remained  in  him  for 
Aeir  benefit  only  an  equity ;  and  that  the  attachment  could  not 
reacL* 

In  Nevada,  a  sheriff  seized  in  execution  and  took  in  custody 
a  paper  writing  among  the  files  of  the  clerk  of  the  court,  con- 
taining a  statement  of  the  claim  of  the  execution  defendant 
against  an  estate,  regularly  allowed  by  the  executors  and  ap- 
proved by  the  judge  of  the  court ;  and  sold  the  same.  The  sale 
was  held  to  convey  no  title  to  the  claim.' 

In  Missouri,  the  statute  authorizes  the  attachment  of  books 
of  account,  and  placing  them  in  the  hands  of  a  receiver,  who  in 
his  own  name  may  sue  and  collect  the  accounts  therein  con- 
tained, and  hold  the  funds  subject  te  the  order  of  the  court 
And  it  is  there  held,  that  a  levy  on  books  of  account  is  not  an 
attachment  of  the  accounts,  and  that  the  receiver's  notice  te 

^  Coddiogton  v.  Gilbert,  5  Duer,  72 ;         *  Boone  v,  Mcintosh,  62  Mississippi, 

2  Abbott  Pract.  242  ;  17  New  York,  489.  744. 

*  Brower  v.  Smith,  17  Wisconsin,  410.         •  Anthony  v.   Wood,  96  New  York, 

*  Swa^  V.  Thomas,  26  Minnesota,  141 ;  180  ;  Gibson  i;.  Nat  Park  Bank,  98  Ibid. 
I^esher  v.  Getmaii,  80  Ibid.  821 ;  Ide  v.  87 ;  Throop  G.  G.  Co.  v.  Smith,  8  How- 
Htrwood,  Ibid.  191.  ard  Pract.  N.  s.  290. 

*  Ooodbar  v.  Lindsley,  61   Arkansas,         ^  Noiton  v.  Clark,  18  Nevada,  247. 
880. 
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debtors  residing  in  another  State  could  have  no  possible  legal 
effect  as  to  them.^ 

§  24«5.  A  fundamental  principle  is,  that  an  attaching  creditor 
can  acquire  no  greater  right  in  attached  property  than  the  de- 
fendant had  at  the  time  of  the  attachment.  If,  therefore,  the 
property  be  in  such  a  situation  that  the  defendant  has  lost  bis 
power  over  it,  or  has  not  yet  acquired  such  interest  in  or  power 
over  it  as  to  permit  him  to  dispose  of  it  adversely  to  others,  it 
cannot  be  attached  for  his  debt^  Thus,  a  chattel  pawned  or 
mortgaged  is  not  attachable,  in  an  action  against  the  pawner  or 
mortgagor ;  ^  unless  the  pawnee  or  mortgagee  allow  it  to  remain 
in  his  possession ;  in  which  case  it  may  be  attached  for  his  debts.  ^ 
But  the  pawnee  in  possession  may  maintain  trespass  against  an 
officer  attaching  the  chattel  pawned,  and  recover  the  whole  value 
in  damages,  though  it  was  pledged  for  less ;  for  he  is  answerable 
for  the  excess  to  the  person  who  has  the  general  property.^  So, 
goods  ordered,  with  authority  to  the  vendor  to  draw  «n  the 
vendee  for  the  price  thereof,  cannot  be  attached  for  the  debt  of 
the  latter,  before  they  have  been  delivered  to  him,  if  he  failed  to 
pay  the  draft  drawn  on  him  according  to  its  terms.  ^  So,  goods 
on  which  freight  and  other  charges  are  due  cannot  be  attached, 
without  paying  the  freight  and  charges ;  ^  and  if  an  officer  pay 
the  freight,  in  order  to  get  the  goods  into  his  possession,  he 
stands,  in  respect  to  the  lien  for  the  freight,  in  tiie  place,  and 
has  the  rights,  of  the  carrier.^  So,  goods  manufactured  by  one 
for  another  cannot  be  attached  in  an  action  against  the  general 
owner;  for  the  manufacturer  has  a  lien  on  them  for  his  work 
and  labor.  ^  Property  in  the  hands  of  a  bailee  for  hire  cannot 
be  attached  in  a  suit  against  the  bailor  during  the  term  of  the 


^  Kreher  v.  Mason,  88  Missouri  Appeal,  Carr,  12  Ibid.  896  ;  Picquet  v.  Swan,  4 

297.  Mason,  448 ;  Lyle  v.  Barker,  6  Binney, 

2  Babcock  v.  Malbie,  7  Martin,  n.  h.  457 ;  Haven  o.  Low,  2  New  Hamp.  18 ; 

139  ;  Hepp  v.  Glover,  16  Louisiana,  461  ;  Anderson  v.  Doak,  10  Iredell,  296 ;  Wil- 

Powell  V.  Aiken,  18  Ibid.  821 ;   Deloach  lianis  v,  Whoples,  1  Head,  401 ;  Moore  v, 

V.  Jones,  Ibid.  447  ;   Urie  v.  Stevens,   2  Murdock,  26  California,  614 ;   Adone  v. 

Robinson  (La.),  251  ;   Oliver  v.  Lake,  8  Seeligson,  64  Texas,  698. 
Louisiana   Annual,    78  ;    Stephenson    v,         *  Salinas  City  Bank  v.  Graves,  79  Call- 

Walden,  24  Iowa,  84;  Provis  v.  Cheves,  fomia,  192. 

9  Rhode  Island,  68  ;   Manny  v.  Adams,         *  Lyle  v.  Barker,  6  Binney,  457. 
82  Iowa,  166 ;  Samuel  v,  Agnew,  80  Illi-         ^  Seymour  o.  Newton,  105  Mass.  272. 
nois,  558.  .         '  DeWolf  v.  Dearborn,  4   Pick.  466  ; 

*  Badlam  v.  Tucker,  1  Pick.  889  ;  Hoi-  Wolfe  r.  Crawford,  54  Mississippi,  614. 
brook  V.  Baker,  5  Maine,  809 ;  Thomp-         '  Thompson  v.  Hose,  16  Conn.  71. 
■on  V,  Stevens,  10  Ibid.  27 ;  Saif^ent  v.         *  Townsend  p.  Newell,  14  Pick.  832. 
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bailment.^  The  interest  of  a  lessee  of  personalty  may  be  at- 
tached and  sold ;  ^  but  that  of  the  lessor  thereof  cannot  be,  even 
though  the  sale  of  it  by  the  sheriff  be  with  a  reservation  of  the 
lessee's  right  to  retain  possession  during  the  continuance  of  the 
term.'  And  where  a  statute  expressly  authorized  the  attach- 
ment of  the  lessor's  interest,  by  delivering  to  the  lessee  a  true 
and  attested  copy  of  the  process  upon  which  the  property  is  at- 
tached, with  the  return  of  the  officer  thereon,  describing  the 
property ;  which  was  declared  to  have  the  same  effect  as  though 
the  property  was  taken  into  the  possession  of  the  officer ;  it  was 
held,  that  the  attachment  could  be  made  in  no  other  way  than 
that  prescribed,  and  that  the  officer,  in  taking  the  property  into 
his  possession,  and  thereby  dispossessing  the  lessee,  was  a  tres- 
passer, and  could  not  justify  under  the  writ* 

Where  property  has  been  consigned  to  a  factor,  entitled  to  a 
privilege  thereon,  so  that  the  consignor  or  owner  cannot  take 
it  out  of  his  hands  without  paying  his  claim,  a  creditor  of  the 
owner  cannot  attach  it  In  such  a  case,  where  the  consignee 
has  made  acceptances  on  account  of  the  property,  a  creditor  of 
the  consignor,  wishing  to  take  the  property  out  of  the  hands  of 
the  consignee  without  paying  the  amount  of  his  acceptances, 
must  show  that  the  acceptances  were  not  made  in  good  faith, 
and  that  the  consignee  is  not  bound  to  pay  them.'^  And  in  such 
case  the  factor  may  bring  replevin  for  the  property;  and  his 
right  to  maintain  the  action  will  not  be  defeated  by  his  consent- 
ing to  become  keeper  of  the  goods  for  the  attaching  officer.* 
So,  it  was  held  in  South  Carolina,  that  a  foreign  ship  and  cargo 
consigned  to  one  in  that  State  could  not  be  attached  in  a  suit 
against  the  owner ;  the  court  holding  that  the  consignee  has,  in 
contemplation  of  law,  a  qualified  property  in  the  ship  and  cargo, 
and  a  constructive  possession,  the  moment  she  comes  into  port ; 
and  from  that  moment  has  the  direction  and  management  of  her, 
for  the  benefit  of  all  concerned;  and  that  she  is  under  his  power 
and  government,  and  subject  to  his  orders,  and  he  may  therefore 
be  considered,  in  law,  as  in  possession  of  the  whole  property. 
The  court  intimated  that  the  proper  way  to  attach  the  property 
was  by  garnishment  of  the  consignee.^ 

^  Hartford  v.  Jackaon,  11  New  Hamp.  (La.),  264  ;  McNeill  o.  Glass,  1  Martin, 

145 ;  Truslow  v.  Putnam,  4  Abbott  Ct  of  n.  s.  261  ;   Skillman  v.  Bethany,  2  Ibid. 

Appeals,  425.  104  ;  Brownell  v.  Carnley,  8  Duer,  9. 

•  Wheeler  v.  train,  3  Pick.  266.  »  Sewall  v.  NichoUs,  84  Maine,  682  ; 

•  Smith  V.  Nilea,  20  Vermont,  816.  Brownell  v.  Carnley,  8  Duer,  9. 

*  Brigham  v,  Avery,  48  Vermont,  602.  ^  Schepler  r.  Garriscan,  2  Bay,  224 ; 

*  Lambeth  r.   Tambull,   6   Bobinson  Mitchell  v.  Byrne,  6  Richardson,  171. 
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A  case  of  not  unfrequent  occurrence  is  that  of  goods  being  at- 
tached, where  the  vendor  of  them  to  the  defendant  is  entitled  to 
exercise  the  right  of  stoppage  in  trarmtu,  and  exercises  that 
right  while  the  attachment  is  pending.  In  such  case  the  princi- 
ple announced  at  the  opening  of  this  section  undoubtedly  applies, 
and  the  vendor  is  not  precluded  by  the  attachment  from  exercis- 
ing his  right  of  stoppage,^  even  though  the  goods  may,  by  order 
of  the  court,  have  been  sold ;  he  is  entitled  to  the  proceeds  in 
the  hands  of  the  court* 

§  245  a.    The  point  of  time  at  which  one  so  far  loses  his  power 
over  personalty  which  he  has  agreed  to  sell  to  another,  as  that 
it  is  not  subject  to  attachment  for  his  debt,  is  a  matter  of  impor- 
tance, and  sometimes  of  difficulty.     The  general  principle  may 
be  stated  to  be,  that  that  act  which  changes  the  control  and 
dominion  of  property,   after  an  agreement  for  a  sale,  —  that 
which  supersedes  the  power  and  control  of  the  vendor,  and  trans- 
fers it  to  the  vendee,  —  is  a  good  delivery  to  pass  the  property  to 
the  latter,  and  to  defeat  its  attachment  for  a  debt  of  the  former. 
Thus,  where  A.,  in  fulfilment  of  an  agreement  for  a  sale  to  B., 
shipped  goods  at  Albany,  by  railroad,  to  be  forwarded  to  Boston, 
taking  a  receipt  or  way-bill,  making  them  deliverable  to  him- 
self, and  enclosed  to  B.  a  written  order  making  them  deliverable 
to  B.,  who,  on  receipt  thereof,  notified  the  agent  of  the  railroad, 
and  at  the  same  time  paid  the  freight ;  it  was  held,  that  there 
was  a  sufficient  delivery  to  pass  the  property  from  A.  to  B., 
though  the  latter  had  not  reduced  it  to  actual  possession,  and 
that  it  could  not  be  attached  for  the  debt  of  A. ,  either  while  in 
transitu^  or  after  its  arrival  at  Boston.^    So,  where  A.  advanced 
86000  to  B.,  on  account  of  pork  to  be  thereafter  cut  by  B.,  and 
by  him  shipped  to  A.  for  sale  on  commission ;  and  a  lot  of  pork 
was  shipped  by  rail  to  A. ;  and  while  in  the  hands  of  the  railroad 
was  attached  by  a  creditor  of  B. ;  it  was  held  that  the  delivery 
of  the  pork  by  B.  to  the  carrier  was  equivalent  to  a  delivery  to 
A.,  and  that  after  such  delivery  B.  retained  no  such  interest  in 
the  pork  as  could  be  attached  by  a  creditor  of  B. ;  it  appearing 
that  the  invoice  of  the  pork  to  A.  was  accompanied  by  a  letter  of 
advice,  stating,  "We  deliver  this  load  on  our  indebtedness;" 

^  Dickman  v.  Williams,  60  Mississippi,  Mississippi,  590  ;  Schwabacher  v.  Kane, 

500  ;  Calahan  v.  Babcock,  21  Ohio  State,  18  Missouri  Apped,  126 ;  AUyn  v.  Willis, 

281 ;  Inslee  v.  Lane,  57  New  Hamp.  454  ;  65  Texas,  65. 

Kelly  V.  Deming,  2  McCrary,  458  ;  5  Fed-         >  O'Brien  v,  Norris,  16  Maryland,  122. 
eral  Reporter,  697  ;  Backley  v.  Fumiss,         *  Hatch  v.  Bayley,   13  Gushing;  27. 

15  Wendell,  187 ;  Morris  v.  Shryock,  50  See  Hatch  9.  Lincoln*  Ibid.  81. 
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and  also  that  the  value  of  the  shipment  was  less  than  the  amount 
of  B.  *s  indebtedness.  ^ 

§  246.    The  foregoing  are  instances  in  which  the  owner  has  so 
far  lost  his  power  over  the  property  as  that  it  cannot  be  attached 
for  his  debt.      The  same  result  follows  in  relation  to  property, 
in  or  over  which  a  person  has  not  yet  acquired  such  interest  or 
power  as  is  considered  in  law  to  constitute  an  attachable  inter- 
est    Thus,  where  merchants  residing  in  the  city  of  New  York 
received  an  order  for  goods  from  persons  residing  at  a  distance, 
without  particular  directions  as  to  the  manner  in  which  the 
goods  should  be  forwarded ;  and  the  vendors  proceeded  to  select 
tiie  goods  ordered,  and  a  portion  of  them,  after  being  packed  in 
boxes,  were  placed  on  board  a  vessel  for  transportation,    the 
cartman  taking  from  the  master  of  the  vessel  receipts  for  each 
load;  it  was  held,  that  no  person  but  the  shipper  was  entitled  to 
a  bill  of  lading;  and  the  shipper,   being  also  the  holder  of  the 
receipts,   might  direct  to  whom  the  bill  of  lading  should  be 
made  out,  and  until  he  should  do  so,  the  right  of  possession 
remained  in  himself;    and   therefore,   that  there  was  no  such 
delivery  to  the  purchasers  as  rendered  the  goods  liable  to  seizure 
mider  an  attachment   against  them.^      So,    where    goods    are 
shipped  to  a  factor  for  sale,  to  liquidate  advances  made  by  him 
to  the  shipper,  and  to  hold  the  balance  subject  to  the  shipper's 
control,  the  factor  acquires  no  right  of  property  in  them  until 
they  actually  come  into  his  possession,   and  they  may  be  at- 
tached, while  in  transitiA,  as  the  shipper's  property.^    So,  where 
goods  were  ordered  from  a  merchant  in  Boston  by  a  merchant  in 
New  York,  to  be  paid  for  "  on  arrival ; "  and  on  their  arrival, 
and  while  in  the  possession  of  the  carrier,  and  unpaid  for,  they 
were  attached  in  a  suit  against  the  purchaser ;  it  was  held,   that 
he  had  acquired  no  title  to  them,  and  that  the  attachment  could 
not  hold  them.^    So,  if  goods  be  sold  to  one  for  re-sale,  to  be 
^counted  for  at  a  future  day  to  the  vendor,  and  if  sold  to  be 
paid  for,  if  not  to  be  returned;  while  this  arrangement  is  pend- 
ing, the  vendee  has  no  attachable  interest  in  them.^    So,  where, 
by  a  parol  contract  between  the  parties,  A.  was  to  cultivate  B.  's 

^  Straus  V.  Weasel,  80  Ohio  State,  211.         '  Dickroan  v.  WiUiams,  49  Mississippi, 

See  JohoBon  v.  Sharp,  81  Ibid.  611  ;  First  500. 

l!(atioiial  Bank  v,  McAndrews,  5  Montana,         *  Clark  v.  Lynch,  4  Daly,    88.      See 

825 ;  7  Ibid.   150 ;   Brown  i;.  Bowe,  42  Bancker  v.  Brady,  26  Louisiana  Annual, 

Nev  York  Supreme  Ct.  488.  749. 

*  Jones  V.  Bradner,  10  Barbour,  198.         *  Meldrum  ».  Snow,  9  Pick.  441. 
See  Schoifield  v.  Bell,  14  Mass.  40. 
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farm,  find  part  of  the  seed,  harvest  the  crop,  and  then  take  one« 
half  of  it  as  a  compensation  for  his  labor,  and  deposit  the  other 
half  in  such  place  as  B.  should  direct ;  and  before  the  crop  was 
harvested  A.  absconded,  being  insolvent;  it  was  held,  that  he 
had  no  such  interest  in  the  crop  as  would  render  it  liable  to  at- 
tachment for  his  debts.  ^  So,  where  A.  leased  a  farm  to  B.,  who 
was  to  have  one-half  of  the  increase  and  produce,  but  the  stock 
and  produce  were  to  be  at  A.  's  control  until  sold ;  B.  had  not 
such  an  interest  in  the  produce  as  could  be  attached.^  So, 
where,  by  the  terms  of  the  lease  of  a  farm  it  was  stipulated  that 
^'  all  the  hay  and  straw  shall  be  used  on  said  farm, "  the  lessee  had 
no  attachable  interest  in  the  hay  and  straw.  ^  So,  where,  by  an 
agreement  between  a  father  and  his  son,  the  father  was  to  carry* 
on  business  in  the  name  and  on  account  of  the  son,  and  as  his 
agent,  and  the  son  was  to  give  the  father  one-half  of  the  profits, 
as  a  compensation  for  his  services ;  and  some  property  purchased 
by  the  father  in  the  name  of  the  son  was  attached  in  a  suit 
against  the  father ;  it  was  held,  that  the  father  had  no  attacha- 
ble interest  in  the  property.*  So,  where  property  is  sold  and  de- 
livered, upon  condition  that  the  title  shall  not  vest  in  the 
vendee,  unless  the  price  agreed  upon  be  paid  within  a  specified 
time,  the  vendee  has  no  attachable  interest  in  the  property  until 
performance  of  the  condition.^  So,  if  one  acquires  by  purchase 
the  possession  of  personal  property  by  fraudulent  means,  he  has 
not  such  title  thereto  as  will  enable  his  creditors  to  attach  and 
hold  it  as  against  the  person  from  whom  it  was  fraudulently  ob- 
tained.® So,  property  consigned  to  a  isuctor  cannot  be  attached 
for  his  debt,  though  he  have  a  lien  on  it;  for  his  lien  does  not 
dispossess  the  owner  until  the  right  is  exercised  by  the  factor, 
whose  privilege  is  a  personal  one,  and  cannot  be  set  up  against 


1  Chandler  t;  Thurston,  10  Pick.  205.  *  Blanchard  r.  Coolidge,  22  Pick.  151. 

'  Esdon  V.  Colbum,  28  Vermont,  631  ;  *  Buckmaster  v.  Smith,  22  Vermont, 

Lewis  V.  Lyman,   22  Pick.  437 ;  Howell  203  ;  Woodbury  v.  Long,  8  Pick.  543 ; 

r.  Foster,  65  California,  169.    But  where  McFarland  v.   Farmer^   42  New    Hamp. 

a  lease  provided,  that  all  [the  produce  de-  386  ;  The  Marina,  19  Federal  Reporter, 

posited  on  land  so  leased  should  be  at  the  760. 

lessor*s  disposal,  and  that  he  might  enter  *  Buffington  v.  Gerrish,  15  Mass.  156 ; 
to  take  it  for  the  payment  of  any  rent  that  DeWolf  v,  Babbett,  4  Mason,  289  ;  Gas- 
might  be  in  arrear,  it  was  decided  that,  as  quet  v.  Johnson,  2  Louisiana,  514 ;  Thomp- 
against  creditors  of  the  lessee,  such  a  pro-  son  o.  Rose,  16  Conn.  71  ;  Hussey  v, 
vision  was  neither  an  absolute  sale  nor  s  Thornton,  4  Mass.  405  ;  Bradley  v,  Obear, 
mortgage,  and  that  the  produce  could  be  10  New  Hamp.  477  ;  Pamiele  v.  McLaugh* 
attached  for  the  lessee's  debt.  Butterfield  lin,  9  Louisiana,  436 ;  Galbraith  r.  Davis, 
V.  Baker,  5  Pick.  522.        *  4  Louisiana  Annual,  95 ;  Wiggin  v.  Day, 

B  Coe  V.  Wilson,  46  Maine,  814.  9  Gray,  97. 
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the  owner  by  any  one  but  the  factor  himself.^     So,  goods  stored 
by  a  third  party  in  a  public  warehouse,  upon  which  the  ware- 
house company  has  a  lien  for  storage,  cannot  be  attached  for  the 
company's  debts ;  the  company  having  no  interest  in  the  goods 
but  its  lien  for  storage,  which  is  not  subject  to  levy.^    So,  prop- 
erty lent  to  one  cannot  be  attached  for  his  debt.^     So,   a  vested 
remainder   in  personal  property  cannot  be  attached  during  the 
continuance  of  the  life  estate,  and  while  the  property  is  in  the 
possession  of  the  tenant  for  life.  *    So,  where  property  was,  by 
written  agreement,  let  by  A.  to  B.  for  eight  months,  at  a  weekly 
rent,  with  stipulation  that  it  should  belong  to  6.  at  the  end  of 
the  term,  if  the  rent  should  be  paid  according  to  the  contract; 
and  on  default  of  any  payment,  A.  to  have  the  right  to  take  im- 
mediate possession,  and  to  retain  the  payments  already  made; 
and  after  B.  had  made  several  payments,  and  a  final  default  of 
payment,  the  property  was  attached  by  a  creditor  of  B.,  and  A. 
instituted  replevin  for  it;  it  was  held,  that  the  contract  did  not 
constitute  a  sale,  but  an  executory  agreement  for  a  sale  at  a 
fature  day ;  that  A.  continued  to  be  the  owner ;  and  that  B.  had 
no  attachable  interest  in  it^    So,  coin  paid  to  an  attomey-at- 
law,  in  satisfaction  of  a  debt  held  by  him  for  collection,  cannot 
be  levied  on  as  the  property  of  the  party  for  whom  it  was  col- 
lected;  for  until  it  is  paid  over  to  that  party,  he  acquires  no 
specific  interest  in  the  particular  pieces  of  coirij  but  only  a  right 
to  receive  from  the  attorney  the  amount  of  money  collected.* 

§  246  a.  Similar  to  the  instances  mentioned  in  the  next  pre- 
ceding section  is  that  of  pension  money  awarded  to  a  pensioner 
of  the  United  States,  and  in  the  hands  of  his  attorney  or  agent, 
before  its  payment  to  the  pensioner.  Under  section  4747  of  the 
U.  S.  Revised  Statutes  it  is  clearly  impossible  to  reach  the  money 
by  garnishment  of  the  attorney  or  agent  The  section  is  in  these 
words :  "  No  sum  of  money  due,  or  to  become  due,  to  any  pen- 
sioner shall  be  liable  to  attachment,  levy,  or  seizure  by  or  under 
any  legal  or  equitable  process  whatever,  whether  the  same  re- 
mains with  the  Pension  OflSce,  or  any  oflScer  or  agent  thereof,  or 

^  HoUy  9,  Hoggeford,  8  Pick.  73.     On  *  Goode  v.  Longmire,  85  Alabama,  668; 

the  point  of  the  lien  of  the  factor  being  a  Carson  v.  Carson,  6  Allen,  897. 

personal  one,  see,  also,  Eittredge  v.  Sum-  *  Hughes  v.  Kelly,  40  Conn.  148.    See 

Otf,  11  Pick.  50.  Goodell  v,  Fairbrother,  12  Rhode  Island, 

*  Hanchett  v.  First  Nat  B*k,  25  lUi-  288. 

&«s  Appellate,  274.  ^  Maxwell  v,  McGee,  12  Cashing,  187. 

'  Moigan  V.  Ide,  8  Cashing,  420  ;  Chase 
f.  EUdns,  2  Vermont,  290. 

[233] 


§  247  ATTACHMENT  OP  PERSONAL  PBOPBRTT.  [CHAP.  X. 

is  in  the  coarse  of  transmission  to  the  pensioner  entitled  there- 
to, but  shall  inure  wholly  to  the  benefit  of  such  pensioner. "  But 
after  the  money  has  been  paid  over  to  the  pensioner,  it  paBses 
out  of  the  protection  of  that  section,  and  becomes  as  subject  to 
attachment  as  any  other  money ;  and  though  his  creditors  can- 
not reach  it  while  it  is  in  bis  own  personal  possession,^  yet  thej 
may  do  so  by  the  garnishment  of  any  person  or  corporate  body 
with  which  he  may  have  deposited  it;  *  or  to  whom  he  may  have 
made  a  gift  of  it;^  and  property  purchased  with  it  may  be  at- 
tached, and  held  for  the  payment  of  his  debts.  ^ 

§  247.  An  interesting  question  connected  with  this  topic  is, 
whether  a  husband  has  an  attachable  interest  in  his  wife's  chom 
in  action^  before  he  has  reduced  them  to  possession.  Upon  this 
subject  courts  of  high  authority  have  taken  entirely  opposite 
grounds,  and  the  question  cannot  be  considered  as  yet  settled 
either  way,  by  weight  of  authority.  In  the  affirmative  it  is 
held,  that  the  wife's  chases  in  action  are,  in  virtue  of  the  mar- 
riage, vested  absolutely  in  the  husband ;  that  he  has  in  law  the 
sole  right,  during  the  coverture,  to  reduce  them  to  possession, 
to  sue  for  them,  to  sell  them,  to  release  them;  and  that  he  has, 
therefore,  an  interest  in  them  which  he  may  assign  to  another, 
and  therefore  an  interest  which  may  be  reached  by  attachment^ 
and  subjected  to  the  payment  of  his  debts.  Such  are  the  views 
expressed  in  Massachusetts,  Maryland,  Delaware,  Virginia,  and 
Missouri.^  It  is,  however,  admitted,  that  if  the  husband  die 
pending  an  attachment  of  his  interest,  and  before  the  same  is 
finally  subjected  to  his  debt,  the  attachment  will  fail,  because 

^  Folschow  V.  Werner,  51   Wisconsin,  hands  the  money  was  when  the  attachment 

85  ;  Clark  v.  Ingrahatn,  15  Philadelphia,  was  serred,  nor  whether  the  money  had 

6i6.  ever  yet  actually  come  Into  the  hands  of 

*  Wehb  V.  Holt,  57  Iowa,  712  ;  .Tardain  the  pensioner.  The  court,  quoting  the 
V.  Fairton  S.  F.  &  B.  Association.  44  New  pension  law,  and  referring  to  Kellogg  v. 
Jersey  Law,  876;  Cranz  v.  White,  27  Waite,  12  Allen,  529,  simply  added, 
Kansas,  819;  Rozeller.  Rhodes,  116  Pen n.  "We  conclude  the  fund  was  not  liable 
State,  129  ;  Martin  v,  Hurlburt,  70  Ver-  to  attachment." 

mont,  364.  ^  Shuttlesworth  v.  Koyes.  8  Biass.  229 ; 

'  Baugh    V.    Barrett,   69    Iowa,   495  ;  Commonwealth  v,  Manle}    12  Pick.  178 ; 

Spelman  v.  Aldrich,  126  Mass.  113.  Holbrook  v.  Waters,  19  Ihld.  354;  Wheeler 

*  Triplett  v.  Graham,  58  Iowa,  135  ;  r.  Bowen,  20  Ihid.  563  ;  Strong  v.  Smith, 
Foster  v.  Byrne,  76  Ihid.  295 ;  Friend  v.  1  Metcalf,  476 ;  State  v.  Krebs,  6  Harris 
Garcelon,  77  Maine,  25.  The  only  case  &  Johnson,  81 ;  Peacock  v.  Pembroke,  4 
I  have  discovered,  which  holds  a  contrary  Maryland,  280  ;  Johnson  v,  Fleetwood,  1 
doctrine  to  that  stated  in  the  text,  is  Eck-  Harrington,  442  ;  Babb  v.  Elliott,  4  Ibid, 
ert  17.  McKee,  9  Bush,  855,  which  is  badly  466  ;  Vance  v,  McLaughlin,  8  Grattao, 
reported,  for  it  does  not  show  in  whose  289  ;  Hockaday  v.  Sallee,  26  Misaonri,  219k 
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of  the  wife's  right  of  Burvivorship.^  On  the  other  hand,  it  is 
considered,  —  in  the  language  of  the  Supreme  Court  of  Pennsyl- 
Tania,  — ^^that  though  marriage  is  in  effect  a  gift  of  the  wife's 
personal  estate  in  possession,  it  is  but  a  conditional  gift  of  her 
chattels  in  action ;  such  as  debts,  contingent  interests,  or  money 
owing  her  on  account  of  intestacy.  Perhaps  the  husband  has  in 
strictness  but  a  right  to  make  them  his  own  by  virtue  of  the 
wife's  power  over  them,  lodged  by  the  marriage  in  his  person. 
But  if  these  be  not  taken  into  his  possession,  or  otherwise  dis- 
posed of  by  him,  they  remain  to  the  wife ;  and  if  he  destines 
them  so  to  remain,  who  shall  object  ?  Not  his  creditors ;  for 
they  have  no  right  to  call  on  him  to  obtain  the  ownership  of  the 
wife's  property  for  their  benefit;  and,  until  he  does  obtain  it, 
there  is  nothing  in  him  but  a  naked  power,  which  is  not  the  sub- 
ject of  attachment "  ^  These  are  substantially  the  views  also  of 
the  courts  of  New  Hampshire,  Vermont,  North  Carolina,  and 
South  Carolina.^ 

§  248.  The  defendant's  interest  in  personal  property  need 
not,  in  order  to  its  being  subject  to  attachment,  be  several  and 
exclusive.  An  interest  held  by  him  in  common  with  others 
may  be  attached ;  *  and  the  property  may  be  seized  and  removed, 
though  the  rights  of  the  other  joint  owners  may  thereby  be  im- 
paired;^ and  the  attaching  creditor  cannot  be  held  liable  for  the 
expenses  incurred  or  the  damages  caused  by  its  detention  pend- 
ing the  decision  of  the  attachment  suit.^  In  such  case,  only  the 
midivided  interest  of  the  defendant  can  be  sold,  and  the  pur- 
chaser becomes  a  tenant  in  common  with  the  other  cotenant,^ 
and  takes  it  subject  to  the  incumbrances  thereon.^    If  the  officer 

^  Strong  V.  Smith,   1    Metcalf,   476 ;  Abbott  Pract   120,  oyerraling   Stouten* 

Vance  v.  HcLaughUn,   8  Grattan,   289 ;  bui^fa  «.  Vandenbui^h,  7  Howard  Pract. 

Boekaday  v.  Sallee,  26  Miaaoari,  219.  229,  and  Seara  o.  Geam,  Ibid.  383. 

'  Denniaon  v.  Nigh,  2  Watta,  90;  Bob-         *  Remmington  v.  Cady,  10  Conn.  44 ; 

tnsoo  V.  Woelpper,  1  Wharton,  179.  Beed  v.  Howard,  2  Metcalf,  86  ;  Ijawrence 

*  HarBton  v.  Carter,  12  New  Ham  p.  v.  Bum  ham,  4  Nevada,  861  ;  Waldman  o. 
159 ;  Wheeler  v.  Mooro,  18  Ibid.  478 ;  Broder,  10  California,  878 ;  Bemal  v. 
Pickmng  v.  Wendell,  20  Ibid.  222  ;  Parka  Hoviooa,  17  Ibid.  541 ;  Veach  v.  Adama, 
«.  Coshman,  9  Vermont,  820 ;  Short  v,  51  Ibid.  609. 

Moore,  10  Ibid.   446 ;   Probate  Court  v.         *  Sibley  v.  Femie,  22  Louiaiana  An- 

Nilea,  32  Ibid.  775 ;  Arlington  v.  Screws,  nnal,  168. 

9  Iredell,  42 ;   Presaley  o.  McDonald,  1         ^  Meraereau  v,   Norton,  15   Johnson, 

Richardson,    27;    Godbold   «    Bass,    12  179;    Ladd    v.   HUl,    4    Vermont,   164; 

Ibid.  202.  Veach  v.  Adams,  51  California,  609. 

*  Baddington  v.  Stewart,  14  Conn.  404;  '  Sibley  v.  Femie,  22  Louisiana  An* 
Marion  v.  Faxon,  20  Ibid.  486 ;  Walker  nnal,  168. 

V.  Pitts,  24  Pick.  191 ;  Goll  v.  Hinton,  7 
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sell  the  whole,  it  is,  as  to  the  cotenant,  a  conversion,  for  which 
he  will  be  liable  to  the  cotenant  in  trover.^  In  cases  of  attach- 
ment of  property  jointly  owned,  if  the  attachment  be  dissolved, 
the  officer's  liability  to  the  defendant  for  the  property  will  be 
discharged  by  its  delivery  to  the  cotenant*  The  doctrine  staked 
in  this  section  applies  to  cases  other  than  partnerships ;  concern- 
ing which  there  is  much  diversity  of  decision. 

§  249.  Where  property  is  of  such  nature  that  an  attachment 
of  it  would  produce  a  sacrifice  and  great  injury  to  the  defendant, 
without  benefiting  the  plaintiff,  it  is  not  attachable.  Such  is 
the  rule  in  relation  to  the  defendant's  private  papers,^  his  cor- 
respondence,^ and  his  account  books,  unless  the  statute  authorize 
the  seizure  of  such  books.  ^  Much  less  would  an  attachment  be 
considered  to  create  a  lien  on  the  accounts  contained  in  the 
books.®  This  rule  applies  also  to  property  which  is  in  its 
nature  so  peculiarly  perishable,  that,  manifestly,  the  purpose  of 
the  attachment  cannot  be  effected  before  it  will  decay  and  be- 
come worthless;  as,  for  instance,  fresh  fish,  green  fruits,  and 
the  like.  7  And  it  has  been  held,  that  growing  crops  cannot  be 
attached.^ 

§  250.  Where  property  is  so  in  the  process  of  manufacture 
and  transition  as  to  be  rendered  useless,  or  nearly  so,  by  having 
that  process  arrested,  and  to  require  art,  skill,  and  care  to  finish 
it,  and  when  completed  it  will  be  a  different  thing,  it  is  not  sub- 
ject to  attachment.     Such  are  hides  in  vats,   in  the  process  of 

1  Ladd  V.  Hill,  4  Vermont,  164  ;  Brad-  from  the  soil,  would  be  illegal     Bat  such 
ley  V.  Arnold,  16  Ibid.  882  ;   White  v.  is  not  the  case  where  the  prodnce,  such  tB 
Morton,  22  Ibid.  15  ;  MelvUle  v.  Brown,  com  and  potatoes,  is  ripe  for  the  hardest 
15  Mass.  79 ;  Eldridge  v,  Lancy,  17  Pick.  Heard  v.  Fairbanks,  5  Metcalf,  111. 
852;  Walker  V.  Fitts,  24  Ibid.  191.  >  Norris   v.  Watson,   2    Foster,  864; 

2  Frost  V,  Kellogg,  23  Vermont,  808.  Howard  v.  Eyte,  69  Iowa,  807.     It  was, 

*  Oystead  v.  Shed,  12  Mass.  506.  in  Massachusetts,  sought  to  establish  the 

*  Hergman  v,  Dettlebach,  11  Howard  rule  that  hay  in  a  bam  could  not  be  at- 
Pract.  46.  tached,  because  of  the  difficulty  of  remoT- 

*  Bradford  v.  Gillaspie,  8  Dana,  67 ;  ing  it  without  loss,  and  of  identifying  it ; 
Oystead  v.  Shed,  12  Mass.  506.  but  the  court  refused  to  sustain  that  po- 

A  Ohors  V,  Hill,  8  McCord,  888.  sition.     Campbell  v.  Johnson,   11  Mass. 

7  Wallace  v.  Barker,  8  Vermont,  440.  184.  And  in  the  same  State  it  was  held. 
In  Penhallow  v.  Dwight,  7  Mass.  84,  it  that  tobacco  stored  in  bams,  hanging  on 
was  held,  that  an  entry  on  land  for  the  poles,  in  process  of  curing,  might  be  at- 
purpose  of  levying  an  execution  on  unripe  tached,  though  in  such  a  condition  that 
corn  or  other  produce,  which  would  yield  it  could  not  be  moved  without  great  dam- 
nothing,  but  in  fact  be  wasted  and  de-  age.  Cheshire  Nat.  Bank  v.  Jewett,  119 
Btroyed  by  the  very  act  of  severing  it  Mass.  241. 
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tanning,  which,  if  taken  out  prematurely  and  dried,  could  never 
be  converted  into  leather,  or  restored  to  their  former  condition.^ 
Such,  too,  are  a  baker's  dough;  materials  in  the  process  of 
fusion  in  a  glass  factory;  burning  ware  in  a  potter's  oven;  a 
burning  brick-kiln ;  or  a  burning  pit  of  charcoal.  In  all  such 
cases,  the  officer  cannot  be  required  to  attach;  for  he  should 
have  the  right  of  removal ;  and  he  is  not  bound  to  turn  artist, 
or  conduct,  in  person  or  by  an  agent,  the  process  of  manufac- 
ture, and  be  responsible  to  both  parties  for  its  successful  termi- 
nation.^ But  where  a  pit  of  charcoal  was  in  part  entirely 
completed,  so  as  not  to  require  any  further  attention  or  labor, 
and  the  residue  had  so  far  progressed  in  the  process  that  it  was 
in  fact  completed,  but  some  labor  and  skill  were  still  necessary, 
in  order  to  separate  and  preserve  it  properly ;  it  was  held,  that  if 
an  officer  saw  fit  to  attach  and  take  possession  of  it,  and  run  the 
risk  of  being  able  to  keep  it  properly,  he  had  a  right  to  do  so ; 
and  that^  if  any  portion  of  the  coal  should,  through  the  want  of 
proper  care  and  attention  on  his  part,  be  destroyed,  the  owner 
could  not  maintain  trespass  against  him  for  such  non-feasance ; 
and  that  the  attaching  creditor  was  not  liable  therefor,  unless 
the  omissions  were  by  his  command  or  assent.^ 

§  251.  Property  in  ctistodia  legis  cannot  be  attached.  Thus, 
goods  attached  by  one  officer  and  in  his  possession  cannot  be 
attached  by  another  officer;*  nor  can  property  which  has  once 
been  attached,  and  released  to  the  defendant  on  his  executing  a 
delivery  bond  therefor,  with  sureties,  be  again  attached  while 
liable  to  be  required  to  be  delivered  under  that  bond.*  So, 
goods  held  by  a  collector  of  the  revenue  of  the  United  States, 
to  enforce  payment  of,  or  as  security  for,  the  duties  thereon,  are 
not  attachable  by  a  creditor  of  the  importer.®  So,  a  ship  in  the 
possession  of  a  sheriff,  under  an  attachment  issued  out  of  a  State 
court,  cannot  be  attached  by  a  marshal  of  the  United  States, 
under  a  warrant  in  admiralty.  ^  Nor  can  property  attached  by  an 
officer  of  a  United  States  court  be  taken  out  of  his  hands  by  an 
officer  under  process  issued  by  a  State  court,®  unless  the  former 

'  Bond  p.  Waid,  7  Maas.  128.  *  Harris  t7.  Dennie,  8  Peters,  292. 

*  Wilds  V.  Bknchard,  7  Yermoiit,  188.  ^  'phe  Robert  Fulton,  1   Paine,   620  ; 

*  Hale  V.  Hnntly,  21  Yermonty  147.  The  Olirer  Jordan,  2  Curtis,  414  ;  Taylor 
^  iH  §  267.  «.  Carryl,  24  Penn.  State,  259,  and  20 

*  hM^  §S  267,  381 ;  Roberta  v,  Dunn,  Howard  Sup.  Ct.  588.  See  Metzner  v. 
71  IQinoiB,  46.    See  Thompson  v.  Marsh,    Graham,  57  Missouri,  404. 

U  ICasi.  269  ;  Hagan  9.  Lucas,  10  Peters,         ^  Freeman  v,  Howe,  24  Howard  Sup. 
MO.  Ct  450  ;  Moore  v.  Withenbur^,  13  Louin- 
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give  unqualified  consent  thereto;  the  effect  of  which  has  been 
held  to  be  a  temporary  relinquishment  of  control  over  the 
property.  ^  And  if  an  officer  in  possession  of  goods  under  a  levy 
consents  that  another  officer  levy  an  attachment  thereon,  but 
without  disturbing  his  possession,  and  agrees  that,  after  satis- 
faction of  his  claims,  he  will  hold  the  goods  as  bailee  of  iiie 
other  officer,  the  second  levy  is  lawful,* 

Repeated  attempts  have  been  made  to  levy  attachments  or  exe- 
cutions upon  money  collected  under  execution;  but  such  money, 
while  in  the  hands  of  the  officer  who  collected  it,  has  uniformly 
been  held  to  be  in  custodia  legis,  and  for  that  and  other  reasons 
not  subject  to  such  levy.'  This  rule,  however,  applies  only  where 
the  sheriff  is  bound,  virtute  officii^  to  have  the  money  in  hand  to 
pay  to  the  execution  plaintiff;  and  not  to  cases  in  which  he  has  in 
his  possession,  after  satisfying  the  execution,  a  surplus  of  money, 
raised  by  the  sale  of  property.  Such  surplus  is  the  property  of  the 
execution  defendant,  and  being  held  by  the  sheriff  in  a  private,  and 
not  in  his  official,  capacity,  it  may  be  attached  in  his  hands.* 

Upon  the  principle  that  property  in  etistodia  leffis  is  exempt 
from  attachment,  money  paid  into  the  hands  of  a  clerk  or  pro- 
thonotary  of  a  court  on  a  judgment,^  or  in  his  possession  in 
virtue  of  his  office,®  cannot  be  attached.  So,  of  money  paid  into 
court.  ^  So,  of  property  in  the  hands  of  an  administrator,  which 
will  belong  to  the  defendant  as  distributee,  after  settlement  of 
the  administrator's  accounts.'  So,  property  in  the  hands  of  an 
executor  cannot  be  attached  in  a  suit  against  a  residuary  legatee 
or  a  devisee.®    So  property  of  a  debtor,  in  the  hands  of  his  as- 

iana  ADnual,  22  ;  Lewis  v.  Back,  7  Miu-  in  specie.    For  those  applicable  to  an  at- 

nesota,  104.  tempt  to  reach   it   by  garnishment,  see 

^  Smith  V.  Baner,  d  Colorado,   380  ;  pod,  §  506. 
Weil  V.  Smith,  11  Ibid.  810.  «  Orr  «.  McBride,  2  Carolina  Law  Be- 

*  Davidson  v.  Euhn,  1  Disney,  405.  pository,  257 ;  Watson  v.  Todd,  6  Mass. 

*  Turner  o.  Fendall,  1  Cranch,  117;  271;  Davidson  v.  Clayland,  1  Harris  & 
Prentiss  v.  Bliss,  4  Vermont,  51 S  ;  First  Johnson,  546  ;  Tucker  v,  Atkinson,  1 
«.  Miller,  4  Bibb,  811 ;  Dubois  v.  Dubois,  Humphreys,  800. 

6  Cowen,  494 ;  Crane  v.  Freese,  1  Hani-         *  Ross  v,  Clarke,  1  Dallas,  854;  Alston 

son,  805  ;  Dawson  v.  Holcombe,  1  Ohio,  v.  Clay,  2  Hayward  (K.  C.)*  171. 
135;  Reddick  v.  Smith,  4  Illinois  (8  Scam-         •  Hunt  «.  Stevens,  8  Iredell,  865. 
mon),  451 ;  Thompson  v.  Brown,  17  Pick.         ▼  Farmers'  Bank  v.  Beaston,  7  Gill  & 

462 ;  Con  ant  «.  Bicknell,  1  D.  Chipman,  Johnson,  421 ;  Mattingly  o.  Orimesy  48 

50  ;  Farmers*  Bank  v.  Beaston,  7  Gill  &  Maryland,  102. 

Johnson,  421  ;  Jones  «.  Jones,  1  Bland,         *  Elliott   v,   Newbv,    2    Hawka»  81 ; 

448  ;  Blair  v.  Cantey,  2  Speers,  84  ;  Bur-  Toung  «.  Young,  2  Hill  (S.  C),  425. 
rell  V.  Letson,  1  Strobhait,  289 ;  Clymer         *  Thomhill  v.  Christmas,  11  Robinson 

V,  Willis,  3  California,  868  ;  Hardy  v.  Til-  (La.),  201;  Bickle  v.  Ghrisman,  76  yip> 

ton,   68    Maine,   195.    These  authorities  ginia,  678. 
bear  on  the  question  of  seising  the  money 
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signee,  appointed  under  the  insolvent  law  of  a  State,  cannot  be 
reached  by  garnishment  of  the  assignee.^  So,  property  of  a 
person  who  has  been  judicially  found  to  be  insane  cannot  be  at- 
tached in  the  hands  of  his  guardian.^  So,  where,  under  a  credit- 
or's bill,  a  receiver  has  been  appointed  by  the  court  and  placed 
in  charge  of  the  property,  the  title  of  which  is  in  controversy, 
the  property  cannot  be  attached  by  another  creditor.^  So, 
garnishment  has  the  effect  to  place  the  property  in  the  gar- 
nishee's hands  in  the  custody  of  the  law,  and  an  officer  has 
no  right,  after  the  garnishment,  to  take  the  property  from  the 
garnishee*  under  another  attachment  or  under  an  execution; 
and  in  Nebraska,  in  an  action  to  determine  the  priority  of 
liens  among  a  number  of  creditors,  an  injunction  was  granted 
to  prevent  execution  creditors  from  selling  the  property  under 
their  executions  until  the  final  determination  of  the  case.^  But 
in  Massachusetts  it  was  decided  that,  though  garnishment  is 
an  attachment  of  the  effects  In  the  garnishee's  hands,  yet  they 
may  be  attached  and  taken  into  the  possession  of  the  officer,  sub- 
ject to  the  lien  of  the  creditor  who  effected  the  garnishment* 

A  case  of  interest  and  importance  is  reported  in  Louisiana,  in 
vhich  the  doctrine  now  under  consideration  was  applied.  A 
suit  in  chancery  was  instituted  in  Memphis,  Tennessee,  by 
stockholders  of  a  bank  there,  against  the  bank  and  its  president 
and  directors ;  in  which  a  receiver  was  appointed,  an  injunction 
obtained,  and  an  order  for  the  delivery  of  the  assets  of  the  bank 
to  the  receiver  served  on  the  president;  who,  during  an  unsuc- 
cessful attempt  to  enforce  the  process  of  th6  court,  obtained  pos- 
session of  the  assets,  and  ran  off  with  them  to  New  Orleans, 
where  they  were  attached  in  his  hands  by  a  creditor  of  the  bank, 
and  were  claimed  in  the  attachment  suit  by  the  receiver  ap- 
pointed by  the  court  in  Tennessee.  The  New  Orleans  court 
promptly  ordered  them  to  be  released  from  the  attachment,  and 
delivered  to  the  receiver.  ^  This  case  is  to  be  distinguished  from 
that  of  a  receiver  of  a  corporation,  appointed  by  a  court  of  the 

^  Lord  V.  MeacheiD,  32  Minnesota,  66.         *  Northfield  E.  Co.  v,  Shapleigh,  24 

*  Hale  V.  Duncan,  Brayton,  132  ;  Roas    Kebraska,  635. 

e.  Edwards,  62  Georgia,  24.  «  Burlin^me  v.  BeU,  16  Mass.   818 ; 

*  Perego  v,  Bonesteel,  5  Bissell,  66.  Swett  v.  Brown,  5  Pick.  ]  78. 

*  Pottf  §  453;  Scholefield  v.  Bradlee,  8  ^  Paradise  v.  Fanners'  and  Merchants' 
Xartin,  495;  Brashear  v.  West,  7  Peters,  Bank,    5    Louisiana   Annual,    710.    See 
^ ;  Dennistoun  v.  New  York  0.  &  S.  F,  Wingate  v.  Wheat,  6  Louisiana  Annual, 
Co.,  6  Louisiana  Annual,  782 ;  Reed  v,  238;  Myers  v,  Myers,  8  Ibid.  369. 
^eteher,  24  Nebraska,  435 ;  Northfield  E. 

Co.  V.  Shapleigh,  Ibid.  635. 
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State  in  which  the  corporation  exists,  seeking  to  reclaim  property 
of  the  corporation  in  another  State,  where  it  was  attached  by  a 
creditor  of  the  corporation  residing  in  the  latter  State,  before 
the  receiver  reduced  it  to  his  possession.  There  it  is  held,  that 
the  attachment  will  hold  the  property.* 

In  Alabama,  an  attachment  was  placed  in  the  hands  of  a 
shcriflf,  and,  before  its  levy,  a  writ  of  seizure  was  issued  by  a 
court  of  chancery,  and  directed  to  the  same  officer.  With  both 
writs  in  his  hands  he  attempted  to  execute  both  at  the  same 
time;  but  it  was  held,  that  the  attachment  was  inoperative,  and 
must  give  way;  that  he  could  not  qualify  and  restrict  the  cus- 
tody which  he  took  for  the  court,  under  the  writ  of  seizure,  with 
the  levy  of  the  attachment,  unless  he  had  the  property  under  his 
control ;  and  the  moment  he  acquired  that  control,  the  property 
was  in  the  custody  of  the  court.  ^ 

§  252.  It  has  been  attempted  to  apply  in  this  country  the  role 
of  the  English  law  of  distress,  exempting  from  seizure  whatever 
is  in  a  party's  present  use  or  occupation;  but  the  attempt  has 
met  with  only  partial  success.  In  Tennessee,  a  levy  on  a  black- 
smith's tools  while  he  was  using  them,  was  sustained.^  And  so, 
in  Massachusetts,  was  an  attachment  of  a  stage-coach,  actually 
in  use.* 

Those  were  instances  of  personal  property  not  worn  about  the 
defendant's  person.  In  regard  to  property  so  worn,  the  English 
doctrine  in  relation  to  distress  was  fully  adopted  iu  Massachu- 
setts, in  a  case  where  an  officer  into  whose  hand  the  defendant 
placed  a  watch,  to  compare  its  weight  with  that  ot  another,  took 
it,  under  an  attachment,  from  the  person  of  the  defendant,  by 
severing  a  silk  band  which  passed  about  his  neck,  and  lo  which 
the  watch  was  attached.  The  court  ruled  that  the  seizure  \va8 
wrongful,  and  that  the  watch  could  not  be  held  under  the  attach- 
ment^ So,  where  one  charged  with  a  crime  was  committed 
to  jail,  and  the  sheriff  searched  him  and  took  from  his  |>osses- 
si  on  two  watches  and  a  sum  of  money;  upon  which  the  sheriff 
levied  an  attachment;  it  was  held,  that  those  articles  had  no 
connection  with,  and  were  not  fruits  of,  the  crime  charged  ;  that 
the  sheriff's  personal  possession  of  them  should  be  regarded  as 
the  personal  possession  of  the  prisoner;  and  that  they  were  no 
more  liable  to  attachment  than  if  they  were  in  the  prisoner's 

>  Dunlop  V.  Paterson   F.   1.   Co.,    19         »  Bell  v.  Douglass,  1  Yerger,  S»7. 
New  York  Supreme  Ct.  627.  *  Potter  r.  Hall,  3  Pick.  S6S. 

*  Read  v,  Sprague,  34  Alabama,  101.  »  Mack  w.  Parks,  8  Gray,  017. 
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pockets,^  If,  however,  the  officer,  acting  under  other  process, 
lawfully  separate  the  property  from  the  person  of  the  defendant, 
without  the  purpose  thereby  to  open  the  way  to  its  attachment, 
he  may  attach  it  under  writs  subsequently  coming  into  his 
hands.^ 

§  252  a.  The  property  of  individuals  or  corporations  who  owe 
duties  to  the  public,  is  not  for  that  reason  exempted  from  liabil- 
ity to  attachment,  except  so  long  as  it  is  in  actual  use  in  the 
discharge  of  such  duty.  Thus,  where  a  steamboat  was  attached, 
which  was  ordinarily  employed  by  her  owner  in  transporting  the 
mail  between  New  Orleans  and  Mobile,  but  at  the  time  of  the  at- 
tachment was  not  so  engaged,  and  had  not  a  mail  on  board ;  her 
connection  with  the  mail  service  was  urged  as  a  ground  for  re- 
leasing her  from  the  attachment,  because  the  seizure  was  a  viola- 
tion of  the  act  of  Congress  against  obstructing  the  mails ;  but 
this  position  was  overruled,  and  the  attachment  sustained.^  And 
80  in  regard  to  the  rolling  stock  of  a  railroad.*  But  where  an 
officer  attached  a  mail  wagon  and  two  horses  which  were  at  the 
time  in  use  upon  the  mail  route  in  carrying  the  mail,  the  attach- 
ment was  held  to  be  a  violation  of  the  law  of  the  United  States 
against  obstructing  the  passage  of  the  mail,  and  therefore 
illegal.* 

§  253.  It  is  not  necessary  that  the  defendant's  property,  in 
order  to  be  subject  to  attachment,  should  be  in  his  possession. 
It  may  be  attached  wherever  found.* 

§  253  a.  Personal  property  found  in  the  defendant's  possession 
is  presumed  to  be  his,  if  nothing  appear  to  the  contrary,  and  may 
and  should  be  attached  as  such.^    If  an  officer  omit  to  attach  it 

'  Commercial  Ex.  Bk.  «.  McLeod,  65  the  vessel  were  at  a  wharf,  and  her  cable 

Iowa,  665.    See  Dahms  v.  Sears,  13  Ore-  and  anchor  and  boat  not  in  nse,  there 

goo,  47.  was  no  reason  why  they  might  not  as  well 

*  Closson  V.  Morrison,  47  New-  Hamp.  be  taken  as  the  harness  of  a  carriage,  or 

432.  the  sails  and  rigging  of  a  vessel  when  sep- 

'  Parker  t7.  Porter,  6  Louisiana,  169.  arated  from  the  hall  and  laid  up  on  shore. 

InlCaasachnsetts  the  question  was  raised  Briggs  v.  Strange,  17  Mass.  405. 
whether  the  boat,  cable,  and  anchor  of  a         *  Boston  C.  &  M.  R.  B.  Co.  «.  Gilmore, 

▼easel  could  be  attached   and  separated  87  New  Hamp^  410. 
from  the  vessel.    The   court    said   that         *  Harmon  v.  Moore,  59  Maine,  428. 
this  might  depend  on  the   situation    of        ^  Graighle  v,  Notnagle,  Peters,  C.  C. 

those  articles  in  relation  to  the  vessel.  245 ;  Livingston  v.  Smith,  5  Peters,  90. 
If  taken  when  in  use  and  necessary  to         ^  Rilley  v.  Scannell,  12  California,  73  ; 

her  Bafety,  the  taking  would  subject  the  Salinas  City  Bank  v.  Graves,  79  Ibid.  192; 

perty  taking  them  to  damages.    But  if  Harvey  v.  Jewell,  84  Georgia,  284. 
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when  so  found,  and  when  its  attachment  is  necessary  for  the 
plaintiff's  security,  he  cannot  be  excused,  unless  he  prove  that, 
notwithstanding  such  appearances,  the  property  was  not  in  fact 
the  defendant's,  —  in  which  case  the  burden  of  proof  rests  upon 
the  oflBcer;  or,  unless  where  there  were  reasonable  grounds  to 
suspect  that  the  defendant  was  not  the  owner,  the  plaintiff  re- 
fused —  what  the  officer  in  such  cases  has  always  a  right  to  de- 
mand ^  —  to  indemnify  the  officer  for  any  mistake  he  might  make 
in  conforming  to  the  plaintiff's  direction.^  In  an  action  against 
an  officer  for  such  an  omission  the  burden  of  proof  of  damage  is 
on  the  plaintiff;  damage  cannot  be  inferred.^ 

§  253  b.  If  the  owner  of  goods,  to  prevent  their  being  attached 
for  his  debt,  represent  that  they  belong  to  another;  and  the 
party  to  whom  the  representation  is  made,  believing  it  to  be 
true,  attaches  the  goods  as  the  property  of  him  to  whom  the 
owner  represented  them  to  belong ;  and  the  owner  bring  trover 
for  the  goods ;  he  is  estopped  from  showing  that  his  representa- 
tion was  false,  though  when  he  made  it  he  had  no  notice  of  ihe 
debt  on  which  the  goods  were  attached,  and  had  no  intention  to 
deceive  the  party  who  attached  them.* 

§  254.  The  possession  of  personal  property,  though  an  indicium 
'of  ownership,  does  not  render  it  liable  to  attachment  for  the  debt 
of  the  possessor  who  is  not  the  owner,  unless,  perhaps,  his  pos- 
session be  fraudulent  and  intended  for  colorable  purposes.* 
Thus,  where  a  son  purchased  a  farm  and  stocked  it,  with  a  view 
to  furnishing  a  home  for  an  indigent  father,  and  permitted  the 
father  to  reside  and  labor  here ;  the  products  of  the  farm  were 
held  not  subject  to  attachment  for  the  father's  debts.®  So, 
where  one  delivers  to  a  workman  materials  to  be  manufactured ; 
the  article  into  which  the  materials  are  wrought  cannot,  when 
finished,  be  attached  as  the  property  of  the  workman,  even 
though  he  should  have  put  into  it  materials  of  his  own.*^ 

§  255.  II.  Requisites  of  a  valid  Attachment  of  Personalty. 
When  an  attachment  is  delivered  to  an  officer,  no  lien  on  the  de- 

1  Bond  9.  Ward,  7  Mass.  123  ;  Sibley         *  Horn  v.  Cole,  51  New  Hamp.  287. 
V.  Brown,  15  Maine,  185;  Smith  v.  Ci-         «  Moon  v.  Hawks,  2  Aikena,  S90;  Wal- 

cotte,  11  Michigan,  883;  Ranlett  v.  Blod-  oot  o.  Pomeioy»  2  Pick.  121. 
gctt,   17  New  Hamp.  298;  Chamberlain         •  Brown  w.  Scott,  7  Vermont,  67. 
V.  Belief,  18  New  York,  115.  ^  Stevens  ».  Briggs,  5  Pick,  177;  Gal- 

>  Bradford  v.  McLellan,  28  Maine,  802.  lap  o.  Josselyn,  7  Vermont,  334. 

s  Wolfe  V.  Dorr,  24  Maine,  104. 
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iendant'B  property  is  thereby  created,  but  a  levy  is  necessary ; ' 
mud  fhe  first  levy  obtains  the  first  right  to  satisfaction,^  unless, 
as  in  some  States,  all  the  defendant's  creditors  are  allowed  to 
come  in  and  share  equally  the  avails  of  the  first  attachment. 
Henoe  ihe  necessity  that  the  officer  should  proceed  at  once  with 
the  execution  of  the  writ.     And,  as  unnecessary  delay  in  com- 
pleting the  attachment  might  open  the  way  for  other  officers, 
having  other  writs,   to  seize  the  property,  the  first  attaching 
officer  should  continue  the  execution  of  the  process,   with  Bif 
little  intermission  as  possible,  until  his  duty  is  completed. 

§  255  0.  What  will  constitute  a  levy  as  against  the  defend- 
ant, is  a  di£Ferent  question  from  what  will  constitute  one  as 
against  third  persons.  A  levy  may  be  good  as  against  the  for- 
mer, that  would  not  be  as  against  the  latter.  But  this  distinc- 
tion is  not  based  on  any  difference  in  the  legal  requisites  of  a 
levy,  but  on  the  fact  that  the  conduct  of  the  defendant,  either 
by  positive  or  negative  acts,  may  amount  to  a  waiver,  or  an 
estoppel,  or  agreement  that  that  shall  be  a  levy  which,  without 
8Qch  conduct,  would  not  be  sufficient.  •  In  either  case,  however, 
the  general  principle  may  be  laid  down,  that  the  acts  of  the 
officer,  as  to  asserting  his  rights,  and  devesting  the  possession 
of  the  defendant)  should  be  of  such  character  as  would  subject 
him  to  an  action  as  a  trespasser,  but  for  the  protection  of  the 
process.* 

§  256.  An  officer,  in  attaching  personalty,  must  actually  re- 
duce it  to  possession,  so  far  as,  under  the  circumstances,  can  be 
done;^  though  in  doing  so,  it  is  not  necessary  that  any  notoriety 


'  AnU,  §  221.  liamB,  7  Conn.  271 ;  Hollister  v,  Ooodale, 

'  AnU,  §  231  ;  Crowninshield  v.  Stio-  8  Ibid.    832 ;   Odiorae  v.  Colley,  2  New 

H  2  Brevard,  80;  Robertson  v,  Forrest,  Hamp.  66;  Hantington  9.  Blaisdell,  Ibid. 

lUd.  466  ;  Bethnne  v.  Gibson,  Ibid.  601  ;  817;  Dunklee  «.  Fales,  6  IbM.  627  ;  Bry- 

Crocker  r.  Bftdcliffe,  3  Ibid.  23.  ant  n,  Osgood,  52  Ibid.  182  ;  Chadboume 

*  Taffts  V.  Manlove,  14  California,  47.  v.  Sumner,  16  Ibid.  129  ;  Blake  v.  Hatch, 

4  Beekman  v.  Lansing,  3  Wendell,  446;  26  Vermont,  555;  Gale  «.  Ward,  14  Mass. 

Wcsterrelt  9.   Pinkney,   14    Ibid.    123  ;  852 ;    Stockton  v.   Downey,  6  Louisiana 

Cmp  •.    Chamberlain,    6  Denio,    108;  Annual,   681  ;    Wood  worth  v.    Lemmer- 

Goode  0.  Longmire,    86  Alabama,    668;  man,  9   Ibid.  524  ;    Learned  v.  Vanden- 

Abiams  v.  Johnson,  65  Ibid.  465;  Mc-  burgh,   7  Howard  Pract.  379;  Gates  v. 

Bonis  9.  Orerstreet,  8  B.  Monroe,  300  ;  Flint,  39  Mississippi,  865;  Smith «.  Orser, 

AOcB  «.  XeOslU,  26  Iowa,  464.  43  Barboor,  187  ;  Culver  v,  Rumsey,  6 

*  Ltne  V.  Jackson,  6  Mass.  167;  Ash-  Brad  well,  598;    Crisman  v.   Dorsey,   12 

aia  t.  Williams,  8  Pick.   402;  Lyon  ».  Colorado,  667;  Root  v.  Railraad  Co.,  46 

^ofA,  IS  Vermont,  283  ;  Taintor  v,  Wil«  Ohio  State,  222. 
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should  be  given  to  the  act,  in  order  to  make  it  efiFectual.^  What 
is  an  actual  possession,  sufficient  to  constitute  an  attachment, 
must  depend  on  the  nature  and  position  of  the  property.  In 
general,  it  may  be  said,  that  it  should  be  such  a  custody  as  will 
enable  the  officer  to  retain  and  assert  his  power  and  control 
over  the  property,  so  that  it  cannot  probably  be  withdrawn,  or 
taken  by  another,  without  his  knowing  it* 

In  Connecticut,  the  doctrine  is,  that,  to  effect  a  valid  attach- 
ment of  goods,  the  officer  must  have  the  cLctual  possession  of 
them,  as  contradistinguished  from  a  constructive  possession. 
The  facts  of  the  case  were  these:  A.,  having  an  attachment 
against  B.,  went  to  levy  it  on  a  barouche  in  B.'s  carriage-house, 
and  obtained,  for  that  purpose,  the  key  of  the  house.  C,  hav- 
ing also  an  attachment  against  B.,  went  near  the  house,  and  con- 
cealed himself.  When  A.  opened  the  door,  he  declared  that  he 
attached  all  the  carriage  and  harness  in  the  house ;  but  before  he 
actually  touched  the  carriage,  C.  sprang  in  and  seized  it  The 
court  sustained  the  attachment  made  by  C,  on  the  following 
grounds :  '*•  The  only  object  of  attachment  is  to  take  out  of  the 
defendant's  possession,  and  to  transfer  into  the  custody  of  the 
law,  acting  through  its  legal  officer,  the  goods  attached,  that 
they  may,  if  necessary,  be  seized  in  execution,  and  be  disposed 
of,  and  delivered  to  the  purchaser.  Hence,  the  legal  doctrine  is 
firmly  established,  that  to  constitute  an  attachment  of  goods  the 
officer  must  have  the  actual  possession  and  custody.  That  tiie 
plaintiff  was  at  the  door  of  the  carriage-house,  with  a  writ  of 
attachment  in  his  hand,  only  proves  an  intention  to  attach.  To 
this,  no  accession  is  made  by  the  lawful  possession  of  the  key, 
and  the  unlocking  of  the  door.  Suppose,  what  does  not  appear, 
that  the  key  was  delivered  to  him  by  the  owner  of  the  carriage, 
that  he  might  attach  the  property ;  this  would  be  of  no  account 
He  might  have  the  constructive  possession,  which,  on  a  sale,  as 
between  vendor  and  vendee,  would  be  sufficient;  but  an  attach- 
ment can  only  be  made  by  the  taking  ot  actual  possession.  As 
little  importance  is  attached  to  the  unlocking  of  the  door,  and 
the  declaration  that  the  plaintiff  attached  the  carriage.  This 
was  not  a  touching  of  the  property,  or  the  taking  of  the  actual 
possession.  The  removal  of  an  obstacle  from  the  way  of  attach- 
ing, as  the  opening  of  the  door,  is  not  an  attachment,  nor  was 
the  verbal  declaration.  An  attachment  is  an  act  done ;  and  not 
a  mere  oral  annunciation.      From  these  various  acts,    taken 

1  Heminenway  v.   Wheeler,  14  Pick.         *  Hemmenway  v,  Wheeler,  14   Pick. 
408;  Tomlinaon  v.  CoUins,  20  Coon.  364.      408. 
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separately  or  conjointly,  the  plaintiff  did  not  obtain  the  posses- 
sion and  custody  of  the  carriage,  and  therefore  he  did  not  attach 
the  property. "  ^ 

The  yiews  expressed  in  this  case,  it  is  believed,  are  not  sus- 
tained in  any  other  State;  but,  on  the  contrary,  the  decisions 
seem  to  be  with  unanimity  the  other  way.  It  has  been  repeat- 
edly held,  that  personal  property  may  be  attached  without  the 
officer  touching  it. 

In  Maine,  to  constitute  an  attachment,  it  is  not  necessary  that 
the  officer  should  handle  the  goods  attached,  but  he  must  be  in 
view  of  them,  with  the  power  of  controlling  and  taking  them  into 
his  possession.  Therefore,  where  it  appeared  that  the  officer 
went  upon  premises  of  the  defendant  with  an  attachment,  and 
before  leaving,  declared  to  a  person  who  was  accustomed  to  work 
there,  that  he  had  attached  the  property  there,  and  requested  the 
person  to  forbid  any  one  taking  the  things  away,  but  did  not  give 
the  property  into  tiie  custody  of  that  person,  and  then  left,  and 
did  not  return  to  take  the  property  into  his  possession ;  the  court 
held,  that  the  attachment  might  be  sufficient,  if  followed  by  the 
coutinual  presence  of  the  officer,  or  of  some  one  on  his  behalf.^ 

In  New  Hampshire,  a  valid  attachment  is  not  effected,  unless 
the  articles  are  taken  into  the  officer's  actual  custody,  or  are 
placed  under  his  exclusive  control ;  by  which  actual  custody  and 
exclusive  control  is  not  meant  that  he  must  touch  and  remove 
every  article  before  an  attachment  can  be  deemed  valid,  but  that 
the  articles  must  be  so  within  his  power  as  to  enable  him  to 
touch  or  remove  them.'  In  a  subsequent  case  in  the  same  State, 
where  an  officer  was  in  a  house  levying  an  attachment  on  furni- 
ture, and  another  officer  entered  a  chamber  of  the  house  not  yet 
reached  by  the  first,  and  attached  the  articles  therein,  the  court 
held  the  proceedings  of  the  first  officer  to  amount  to  an  attach- 
ment of  the  whole  effects,  and  that  the  second  officer's  attach- 
ment was  illegal;  and  they  say:  "The  whole  articles  must 
doubtless  be  within  the  power  of  the  officer.  That  is,  they  must 
not  be  inaccessible  to  him  by  their  distance,  or  by  being  locked 
np  from  his  reach  in  an  apartment  not  under  his  control ;  or  by 
being  so  covered  with  otiier  articles,  or  so  in  the  custody  of 
another  person,  that  the  officer  cannot  see  and  touch  them. "  * 
Again,  the  same  court  held,  that,  to  make  an  attachment,  the 

^  HoIUster  v.  Goodale,   8  Conn.  832.         *  Odiorne  v.  CoUey,  2  New  Hamp.  66  ; 

See  Adler  v.  Both,  2  McCrary,  445  ;   5  Morse  v.  Hurd,  17  Ibid.  246. 
^oienl  Reporter,  895.  *  Huntington  v.  Blaisdell,  2  New  Hamp 

*  Nichob  V.  Patten,  18  Maine,  281.  817  ;  Cooper  v,  Newman,  45  Ibid.  839. 
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officer  must  take  possession  of  the  goods;  but  that  it  is  not 
necessary  that  the  goods  should  be  removed ;  but  they  must,  in 
all  cases,  be  put  out  of  the  control  of  the  debtor.  ^ 

In  Vermont,  it  is  unnecessary  that  the  officer  should  actually 
touch  the  property,  but  he  must  have  the  custody  or  control  of 
it,  in  such  a  way  as  either  to  exclude  all  others  from  taking  it, 
or,  at  least,  to  give  timely  and  unequivocal  notice  of  his  own 
custody.  2  Therefore,  where  an  officer  attaching  goods  in  a 
building,  fastened  the  windows,  locked  the  door,  and  took  the 
key  into  his  possession,  it  was  held  a  sufficient  taking  possession 
of  the  goods,  as  respects  subsequent  attachments,  even  though 
he  carelessly  failed  to  secure  every  avenue  to  the  room,  and 
through  one  unguarded  avenue  another  officer  entered  and  seized 
the  property.® 

In  Massachusetts,  the  necessity  for  an  actual  handling  of  the 
property  in  order  to  effect  an  attachment  is  not  recognized. 
Thus,  where  the  officer  went  with  a  writ  and  took  possession  of 
the  defendant's  store,  and  locked  it  up ;  it  was  held  to  be  a  suffi- 
cient attachment  of  the  goods  in  the  store,  and  valid  against 
a  subsequent  attachment  or  mortgage  thereof.^ 

In  Illinois,  the  rule  is  that  in  order  to  a  valid  levy  of  a  writ  of 
attachment  upon  personal  property,  the  property  must  be  within 
the  view  of  the  officer,  and  subject  to  his  immediate  disposition 
and  control.* 

In  Iowa,  under  a  statute  which  required  the  officer  to  "take 
the  property  into  his  custody,  if  capable  of  manual  delivery,"  it 
was  ruled,  that  to  constitute  a  valid  levy  the  officer  should  do 
that  which  would  amount  to  a  change  of  possession,  or  something 
which,  but  for  the  writ,  would  amount  to  a  trespass ;  and  it  was 
held,  that  a  return  by  the  officer  that  he  had  attached  certain  lots 
of  tobacco,  which  were  not  removed  or  in  anywise  disturbed  by 
him,  but  suffered  to  remain  where  they  were  found,  without  his 
constituting  any  one  to  take  care  of  them,  was  not  a  valid  levy.^ 
And  in  the  same  State  it  was  decided  that  the  officer  did  not 
take  into  his  possession  a  stock  of  goods  in  a  store  by  the  mere 
act  of  barricading  the  front  door  of  the  building  J 

1  Duuklee  v,  Falea>  5  New  Hamp.  527.  Gordon  v.  'Jenney,  IbicL  465  ;  Shephard 

'  Lyon  V.  Rood,  12  Vermont,  233.     In  v.  Butterfield,  4  Cashing,  425  ;  Naylor  v. 

this  case  the  above-cited  case  of  HoUister  Dennie,  8  Pick.  198. 

V.  Goodale,  8  Conn.  832,  is  severely  con-         *  Culver  v.  Ramsey,  6  BradweU,  598. 

demned.  *  Crawford  v,  NeweU,  28  lowa^  458. 

*  Newton  v,  Adams,  4  Vermont,  487 ;  ^  Bickler  v,  EendaU,  66  Iowa,  708  \ 
Slate  V.  Barker,  26  Ibid.  647.  Hibbard  v.  Zenor,  75  Ibid.  471. 

*  Denny  v.  Wanen,   16   Mass.   420 ; 

[246] 


CHAP.  X.3  ATTACHMENT  OF  PERSONAL  PBOPEItTT.  §  256 

In  Tennessee,  it  was  decided  that^  to  constitute  a  valid  levy, 
it  is  necessary  that  the  officer  should  take  the  property  into  his 
poBsession ;  not  that  he  should  have  it  in  actual  manual  posses- 
sion, but  present  and  under  his  control.  Therefore,  where  the 
officer  met  the  defendant  on  the  farm  of  the  latter,  in  the  road, 
fifty  yards  from  the  house,  and  had  a  list  of  the  defendant's 
property  then  on  the  farm  and  in  the  house,  and  from  this  list 
made  an  indorsement  of  a  levy  upon  the  writ,  the  property  not 
being  then  in  the  presence  or  sight  of  the  officer;  it  was  held 
that  this  was  no  valid  levy  of  the  wrii^ 

In  Colorado,  it  was  held,  that  the  officer's  going  to  the  place 
where  the  defendant's  property  was,  and  indorsing  a  levy  of  it 
on  the  writ,  and  notifying  the  defendant  that  the  property  had 
been  attached,  was  no  levy.^ 

In  Delaware,  this  case  arose.     A  constable,  having  executions 
which  came  to  his  hands  at  3  o'clock  P.  m.,  levied  them  upon 
personal  property  of  the  defendant  before  5  P.  M.     On  the  same 
day,  between  8  and  4  P.  M.,  three  writs  of  attachment  came  to 
his  hands  against  the  same  party,  under  which  he  then  made  in- 
ventories of  the  personalty.     Afterwards,  at  6.80  P.  M.,  of  the 
same  day,  other  writs  of  attachment,  in  favor  of  other  creditors, 
against  the  same  defendant,  came  to  the  constable's  hands,  on 
irhich  no  inventories  were  made  until  after  7. 80  p.  m.     It  was 
admitted  that  the  constable  did  not  take  any  of  the  personalty  of 
the  defendant  under  or  by  virtue  of  any  of  the  writs  of  attach- 
ment which  came  to  his  hands,  unless  the  making  of  the  inven- 
tories under  those  writs  amounted  in  law  to  a  taking  of  the  same, 
and  that  he  never  had  the  property,  or  any  part  of  it,  in  his  act- 
ual possession  under  any  of  the  writs  of  attachment     On  the 
same  day,  several  writs  of  execution  against  the  same  defendant 
came  to  the  hands  of  the  sheriff,  the  first  at  6  P.  M. ,  and  the 
others  at  7.80  P.  m.     The  attachment  plaintiffs  afterwards  ob- 
tained judgments  against  the  defendant,  and  under  executions 
issued  tiiereon  the  constable  sold  the  attached  property,  and  after 
satisfying  the  executions  under  which  it  was  originally  seized, 
had  in  his  hands  a  surplus  arising  from  the  sale ;  and  the  ques- 
tion was,  whether  this  surplus  was  applicable  to  the  attachments 
levied  by  the  constable,  or  to  the  executions  in  the  hands  of  the 
sheriff;  and  this  involved  the  question,  whether  the  attachments 
had  been  legally  levied  at  all.     The  court  held,  that  an  attach- 
ment is  a  lien  only  from  the  taking  of  the  property  by  the  officer; 

^  CoDndl  r.  Soott»  5  Baxter,  595.  ^  Crisman  v.  Dorsey,  12  Colorado^  667. 
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but  that  an  actual  taking  into  his  exclusive  poBsession  was  not 
necessary ;  and  that  the  making  of  an  inventory  of  the  goods  by 
the  officer  under  the  attachment,  with  a  view  to  the  appraisement 
of  them  as  required  hy  law^  constituted  a  taking  of  them  in  con- 
templation of  law,  and  from  that  time  the  goods  were  in  the  legal 
custody  and  possession  of  the  constable  under  the  attachments.^ 

But  in  California,  where  a  sheriff  went,  a  few  minutes  after 
midnight,  to  a  closed  store,  and,  without  obtaining  admittance, 
stationed  himself  at  the  front  door,  and  an  assistant  at  the  back 
door,  so  that  no  one  could  go  in  or  come  out,  but  did  not  declare 
that  he  levied  on  the  contents  of  the  store,  and  did  not  know 
what  the  contents  were ;  it  was  held,  that  no  levy  was  effected, 
as  against  an  assignment  by  the  defendant  in  insolvency,  made 
after  those  acts  of  the  sheriff,  and  before  he  obtained  an  en- 
trance into  the  store.  The  court  said :  "  It  is  too  plain  for  argu- 
ment that  there  can  be  no  levy  where  the  officer  does  not  even 
know  the  subject  of  the  levy.  As  well  might  a  sheriff  stand  in 
the  street  and  levy  on  the  contents  of  a  banking  house,  as  to 
stand  in  a  store-door  at  midnight,  and  claim  that  by  merely 
standing  there,  and  preventing  any  person  from  coming  into  the 
store,  he  had  levied  on  the  contents,  whatever  they  were,  of  the 
store;  and  this  without  having  any  knowledge  of  the  general 
nature  of  the  stock,  much  less  of  its  particular  description  or 
value. "  2 

In  Alabama,  it  is  held,  that  to  constitute  a  levy  on  personal 
property,  the  officer  must  assume  dominion  over  it;  and  must 
not  only  have  a  view  of  it,  but  must  assert  his  title  to  it  by  such 
acts  as  would  render  him  chargeable  as  a  trespasser,  but  for  the 
protection  of  the  process.  Therefore,  where,  in  a  proceeding 
against  an  officer  for  not  levying  an  attachment,  he  claimed  that 
he  had  levied  it ;  and  it  appeared  that  all  he  did  was  to  go  to  the 
defendant's  house,  where  the  property  was,  and  tell  a  person 
whom  he  then  appointed  bailee  of  the  property,  that  he  had 
levied  an  attachment  on  it,  and  gave  the  bailee  all  the  right  and 
power  over  it  which  he  had  by  virtue  of  the  levy ;  and  he  then 
returned  the  attachment  as  levied;  and  thereafter  the  bailee 
never  took  any  possession  of  the  property,  nor  gave  any  receipt 
or  bond  for  it,  but  it  was  left  where  it  had  been  found ;  it  was 
decided  that  the  officer  had  not  in  fact  made  a  levy,  so  as  to 
fasten  a  lien  on  the  property.^ 

1  Stockley  v.  Wadman,  1  Houston,  S50.         *  Abrams  v.  Johnson,  65  Alabama,  465. 
>  Taffts  9.  ManloYO,  14  California,  47.      See  Powell  v.  McEechnie,  8  Dakota*  819. 
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§  257.  In  all  such  cases,  however,  if  the  offi«er  have  not  the 
property  under  his  control,  or,  so  having,  he  abandon  it,  the  at- 
tachment is  lost  Therefore,  where  an  officer  having  an  attach- 
ment got  into  a  wagon  in  which  the  defendant  was  riding,  and 
to  which  a  horse  was  harnessed,  and  told  the  defendant  that  he 
attached  the  horse,  and  then  rode  down  street  with  the  defend- 
ant, without  exercising  any  other  act  of  possession,  and  left  the 
horse  with  the  defendant,  upon  his  promising  to  get  a  receiptor 
for  it;  the  court  held,  that  as  the  horse  had  not  been  under  the 
officer's  control  for  a  moment,  or  if  it  could  be  considered  that 
he  had  had  an  instantaneous  possession,  it  was  as  instantane- 
ously abandoned,  .there  was  no  attachment^ 

§  258.  With  regard  to  heavy  and  unmanageable  articles,  there 
seems  to  be  no  necessity  for  an  actual  handling  to  constitute  an 
attachment  Thus,  an  officer  went  with  an  attachment,  within 
view  of  a  quantity  of  hay  in  a  bam,  and  declared,  in  the  presence 
of  witnesses,  that  he  attached  the  hay,  and  posted  up  a  notifica- 
tion to  that  effect  on  the  barn-door ;  and  it  was  held  to  be  a  valid 
attachment  as  against  an  officer  who  had  returned  a  prior  attach- 
ment of  the  hay,  not  evidenced  by  any  act  of  possession.^  So, 
where  an  officer  attached  a  parcel  of  hewn  stones,  lying  scattered 
on  the  ground,  by  going  among  and  upon  them,  and  declaring 
that  he  attached  them;  and  placed  them  in  charge  of  the  plain- 
tiff, but  made  no  removal  of  them,  nor  gave  any  notice  to  any 
third  persons  of  the  attachment,  nor  took  any  other  mode  of 
giying  notoriety  to  the  act;  it  was  held  to  be  a  valid  attachment, 
because  it  was  manifest  that  the  officer  did  not  intend  to  aban- 
don the  attachment,  and  that  the  measures  he  took,  considering 
the  bulky  nature  and  the  situation  of  the  property,  were  suffi- 
cient^ So,  where  an  officer  attached  a  quantity  of  iron  ore  lying 
on  the  surface  of  the  ground,  by  informing  the  clerk  and  work- 
men of  the  defendant  of  the  attachment,  but  did  not  remove  the 
ore;  and  in  consequence  of  his  declaration  the  workmen  were 
dismissed,  and  the  defendant's  operations  ceased,  and  the  facts 
became  generally  known  and  talked  of;  and  it  appeared  that  the 
removal  of  the  ore  would  have  been  attended  with  great  expense 
and  serious  injury  to  the  property ;  it  was  held,  that  the  attach- 
ment was  valid;  that  where  the  removal  of  attached  property 

^  French  v.  Stanley,  21  Maine,  512.  *  Hemmenway  «.  Wheeler,  14  Pick, 
flee  Libby  v.  Murray,  51  Wiaconnn,  871 ;  408  ;  PoUey  v.  Lenox  Iron  Works,  4 
Littleton  v.  Wyman,  69  Iowa,  248.  Allen,  829 ;   Lewis  v.  Orpheus,  8  Waie^ 

.   *  XeniU  v.  Sawyer,  8  Pick.  897.  148. 
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would  result  in  great  waste  and  expense,  it  may  be  dispensed 
with ;  and  that  in  such  case  the  continued  presence  of  the  officer 
with  the  property,  in  person  or  by  ^ent,  is  not  necessary ;  it 
being  sufficient  if  he  exercise  due  vigilance  to  prevent  its  going 
out  of  his  control.^  The  doctrine  thus  stated,  as  dispensing  with 
the  actual  reduction  to  possession  of  ponderous  articles,  was 
sought,  but  imsuccessfully,  to  be  applied  to  an  attachment  of  ripe 
com  and  potatoes  in  a  field,  of  which  an  officer  returned  an  at- 
tachment,  though  he  had  only  gone  into  the  field,  and  appointed 
an  agent  to  keep  the  corn  and  potatoes.  It  was  held,  that  this 
was  no  attachment,  and  that  it  was  the  officer's  duty  to  have 
severed  the  produce  from  the  soil,  and  reduced  it  to  his 
possession.^ 

§  258  a.  In  some  States  legislation  has  provided  for  notice  of 
the  attachment  of  ponderous  articles,  so  as  to  dispense  with  the 
necessity  of  their  actual  custody  by  the  officer,  in  order  to  the 
preservation  of  the  lien  of  his  attachment  In  New  Hampshire, 
for  instance,  a  statute  authorizes  an  officer  attaching  such  prop- 
erty to  "  leave  an  attested  copy  of  tiie  writ,  and  of  his  return  of 
such  attachment  thereon,  as  in  the  attachment  of  real  estate 
[that  is,  by  leaving  the  same  at  the  office  of  the  town-clerk] ; 
and  in  such  case  the  attachment  shall  not  be  dissolved  or  defeated 
by  any  neglect  of  the  officer  to  retain  actual  possession  of  the 
property. "  But  to  be  entitled  to  the  protection  of  this  provision, 
the  officer  must  make  such  return  as  will  indicate  specifically 
the  property  he  has  attached,  so  as  to  impart  notice  to  other 
officers  and  attaching  creditors ;  in  default  of  which  the  leaving 
of  the  copy  of  the  writ  and  return  with  the  town-clerk  will  be 
of  no  avail.  Thus,  where  an  officer  went  into  a  bam  in  which 
was  a  quantity  of  hay,  which  he  saw,  and  put  up  a  paper  in  the 
bam  with  the  following  notice  upon  it:  "I  have  attached  all  the 
hay  in  this  bam  in  which  S.  has  any  interest; "  and  then  made 
the  following  return  upon  the  writ:  "I  attached  all  the  wood, 
hay,  bark,  and  lumber,  lands  and  tenements,  in  the  town  <rf  W., 
in  which  the  within  named  defendant  has  any  right,  title,  inter* 
est,  or  estate ;  and  on  the  same  day  I  left  at  the  office  of  the 
town-clerk  of  said  town  a  true  and  attested  copy  of  this  writ  and 
of  my  return  indorsed  thereon ; "  it  was  held,  that  the  return 
was  too  indefinite  to  constitute  an  attachment  as  against  a  sub- 

1  Milk  V.  Camp,  U  Conn.  219  ;  Poad         *  Heard  v.  Fairbanks,  5  Metcalf,  111. 
«.  Skidniore,   40  Ibid.  218 ;  BiokneU  «. 
Trickey,  84  Maine,  278. 

[260] 


CHAP.  X.3      ATTACHMENT  OF  PERSONAL  PBOPEBTT.         §  259 

sequent  purchaser  of  the  hay.  "  By  the  statute, "  said  the  court, 
"a  public  record  of  the  return  of  the  property  attached  is  made  a 
Bubstitute  for  the  retention  of  possession  by  the  officer  or  his 
agent,  and  its  purposes  would  not  be  subserved,  nor  its  spirit 
maintained,  by  any  such  effort  at  compliance  with  the  terms  of 
the  statute,  or  by  any  such  construction  of  its  provisions,  as 
should  fail  to  furnish  a  subsequent  attaching  creditor,  or  a  pur- 
chaser of  the  property  from  the  debtor,  substantially  and  practi- 
cally the  same  information  as  would  be  derived  from  knowledge 
of  the  officer's  retention  of  possession  at  common  law."  ^ 

§  259.  The  rule  requiring  the  officer  to  reduce  to  his  posses- 
sion personal  property  attached  by  him,  does  not  extend  to  a 
caae  in  which  an  attachment  is  authorized  of  that  which  in  its 
nature  is  incapable  of  being  taken  into  possession.  Such  is  the 
case  of  stock  in  a  bank  or  other  corporation.  There,  it  is  suffi- 
cient for  the  officer  to  take  the  steps  required  by  the  law  under 
which  he  acts,  and  to  describe  the  property  as  so  many  shares  of 
the  particular  stock  ovmed  by  the  defendant;  and  a  sale  by  such 
a  description  will  carry  ihe  title.* 

In  Iowa,  the  statute  declares  that  ^  stock  in  a  company  is  at- 
tached by  notifying  the  president  or  other  head  of  the  company, 
or  the  secretary,  cashier,  or  other  managing  agent  thereof,  of  the 
fact  that  the  stock  has  been  so  attached ;  "  and  under  that  statute 
a  sheriff's  return  of  an  attachment  was  held  not  to  be  a  lien  on 
stock  of  the  defendant,  where  he  returned  that  he  ^^  attached  B., 
secretary  of  tihe  company,  as  garnishee,  by  informing  him  that 
he  was  attached  as  garnishee,  and  by  leaving  with  him  a  written 
notice; "  which  notice  notified  him  "not  to  pay  any  debt  due  by 
him  to  the  defendant  or  hereafter  to  become  due, "  and  that  he 
"must  retain  possession  of  all  property  of  the  said  defendant 
then  or  thereafter  being  in  his  possession  or  under  his  control. "  ^ 

^  Biyant  9.  Otgoodt  <>2  N«w  Hamp.         *  Stamford  Bank  v.  Ferris,  17  Conn. 
18a.  259. 

*  Mooar  v.  Walker,  46  Iowa,  164. 
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CHAPTER  XL 

SIMULTANEOUS,    SUCCESSIVE,    CONFLICTING,    AND  FRAUDULENT 

ATTACHMENTS. 

§  260.  A  COMMON  occurrence  in  the  use  of  the  remedy  by 
attachment  is  for  a  number  of  writs  in  favor  of  different  plain- 
tiffs, to  be  placed,  at  the  same  time  or  in  quick  succession,  in 
the  hands  of  officers,  against  the  same  defendant,  and  served  on 
the  same  property,  simultaneously,  or  at  short  successive  inter- 
vals. As  such  cases  usually  occur  when  the  defendant  is  in 
failing  circumstances,  or  is  about  to  commit,  or  has  committed, 
some  fraud,  and  the  property  levied  on  is  supposed  to  be  the 
only  available  resource  for  the  satisfaction  of  his  creditors,  it  is 
important  to  ascertain  the  rules  which  are  to  decide  between  in- 
terests which,  under  such  circumstances,  are  almost  certain  to 
come  in  conflict  This  subject  is  of  no  importance  where,  as  in 
some  States,  the  first  attachment  holds  the  property,  not  to  the 
exclusion  of  all  subsequent  ones,  but  for  the  benefit  of  all  credit- 
ors of  the  defendant  who  come  in  and  prove  their  demands,  and 
thereby  become  entitled  to  share  with  the  first  attacher  the  avails 
of  his  diligence ;  but  where,  as  in  nearly  all  of  the  States,  the 
writs  hold  in  the  order  of  their  service,  its  importance  is 
evident 

§  260  a.  An  interesting  case,  illustrative  of  this  subject,  oc- 
curred in  California.  At  1.40  p.  m.,  an  action  by  attachment 
was  commenced  by  A.  against  B.,  by  depositing  in  the  clerk's 
office  of  the  court  a  complaint,  affidavit,  and  undertaking,  with 
a  request  that  an  attachment  should  be  issued  forthwith.  There- 
upon, A.  's  attorney,  by  whom  those  papers  were  filed,  and  the 
writ  demanded,  left  the  clerk's  office  and  was  absent  forty-five 
minutes.  On  his  return,  the  writ  which  he  had  demanded  had 
been  completed,  and  was  immediately,  without  delaying  him, 
placed  in  his  hands.  Meantime,  in  the  attorney's  absence,  and 
while  the  clerk  was  engaged  in  preparing  A.  's  writ,  the  attorney 
of  G.  came  into  the  office,  and  placed  in  the  clerk's  hands  a 
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complaint,  affidavit,  and  undertaking,  in  an  action  by  G.  against 
B.,  and  also  demanded  an  attachment  forthwith.  He  was  di- 
rected to  fill  out  the  blanks,  and  did  so,  and  thereupon  the  clerk 
signed,  sealed,  and  delivered  the  writ  to  him  at  three  minutes 
before  two  o'clock,  and  at  two  o  'clock  the  writ  was  placed  by 
C.'s  attorney  in  the  hands  of  the  sheriff;  so  that  G.  's  attachment 
was  issued  and  placed  in  the  hands  of  the  sheriff  twenty-five 
minutes  before  A.'s  attorney  returned  to  the  clerk's  ofiice; 
whereby  C.  obtained  priority  of  lien  upon  B.  's  effects.  A.  sued 
the  clerk  upon  his  official  bond  for  damages  sustained  by  his 
failure  to  perform  his  duty  in  the  matter  of  issuing  the  writ 
against  B.  The  court  held,  that  he  could  not  recover,  because, 
though  the  clerk  was  bound  to  issue  writs  in  the  order  in  which 
they  are  demanded,  yet  as  A.'s  attorney  was  not  present  to 
receive  his  writ  when  it  was  completed,  the  clerk  was  not  bound 
in  the  mean  time  to  delay  the  issuing  of  other  writs  against  the 
Bame  defendant^ 

§  261.  In  general,  there  is  no  doubt  that  the  law  admits  of  no 
fractions  of  a  day ;  but  this  rule  is  subject  to  exceptions,  when 
necessary  to  determine  priority  of  right  The  case  of  several 
attachments  levied  on  the  same  property  on  the  same  day,  is 
one  of  the  exceptions.  There,  it  is  held,  that  they  will  stand  ac- 
cording to  the  actual  time  of  service,  and  if  a  judgment  be  ob- 
tained by  a  junior  attacher  in  advance  of  a  senior,  it  will  not 
destroy  the  priority  of  lien  acquired  by  the  latter.  * 

§  262.  The  rights  of  attaching  creditors,  who,  as  against  their 
common  debtor,  have  equal  claims  to  the  satisfaction  of  their 
debts,  must  depend  on  strict  law ;  and  if  one,  by  any  want  of 
regularity  or  legal  diligence  in  his  proceedings,  loses  a  priority 
once  acquired,  it  is  a  case  where  no  equitable  principles  can 
afford  him  relief;  where  the  equities  are  equal;  and  where 
the  right  must  be  governed  by  the  rule  of  law.*  It  has  therefore 
been  held,  in  a  case  where  the  defendant  was  not  served  with 

^  lick  V,  Madden,  86  CalifoniiA,  208.  property,  no  preference  is  allowed  among 

*  Put,  §  265 ;  Tafts  v,  Carradine,  8  them.     Yelverton   v.  Burton,   26  Penn. 

Uaiaaoa  Annual,  480  ;  Gomila  v.  MiUi-  State,  851* 

ken,  41  Ibid.   116;   Stone  v.  Abbott,  8         •  Suydam  v.  Hoggefoid,  28  Pick.  465. 

B«zter,  819 ;  Garity  v.  Gigie,  180  Mass.  See  Sonthem  Bank  v.  McDonald,  46  Mis- 

184.     In    PennsylFaaia,   howerer,  it  is  souri,  81  ;  AUey  v.  Myers,  2  Tennessee 

jield,  that  where  aeyeral  attachments  go  Ch*y,  206 ;  Eittredge  v.  Gifford,  62  New 

into  the  sheriff's  hands  on  the  same  day,  Hamp.  184. 

nui  are  ezecated  <m  that  day  on  the  same 
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process,  that  a  failure  by  an  officer  to  make  return  of  an  attach- 
ment in  the  manner  provided  by  law,  invalidated  the  attachment 
as  against  a  subsequent  attaching  creditor.^  So,  where  an  officer 
summoned  garnishees,  whose  names  were  not  at  the  time  in- 
serted in  the  writ  under  which  he  acted,  and  subsequent  at- 
tachers  made  valid  service  on  the  same  garnishees,  they  were 
held  to  be  entitled  to  move  for  the  discharge  of  the  garnishees 
from  the  former  writ,  and  to  hold  the  fund  in  the  hands  of  the 
garnishees.^  It  is  also  ruled  that,  as  against  subsequent  attach- 
ing creditors,  the  rendition  of  a  judgment  in  due  form  and  course 
of  law,  and  the  issuing  of  an  execution  on  that  judgment,  and 
duly  charging  the  property  therewith,  are  as  necessary  as  the 
attachment  itself  to  entitle  the  plaintiff  to  priority  of  satisfac- 
tion ;  and  that  any  departure  by  him  from  the  course  prescribed 
by  law  for  establishing  his  right  to  such  satisfaction  will  dis- 
charge his  lien  under  tiie  attachment^  as  against  the  claims  of 
subsequent  attachers.  Hence  it  was  held  in  Yermont,  that  a 
confession  of  judgment  by  the  defendant,  before  the  time  when 
the  action  would  have  been  regularly  triable,'  or  an  appearance 
and  trial,  resulting  in  a  judgment  for  the  plaintiff,  before  the 
return  day  of  the  writ,^  was  a  dissolution  of  the  plaintiff's  lien 
under  his  attachment,  as  against  subsequent  attachments.  So, 
where  the  first  of  several  attachers  having  a  claim  large  enough  to 
absorb  all  the  property  attached,  by  agreement  with  the  defendant 
took  all  the  property  in  satisfaction  of  his  debt,  and  discontinued 
his  suit;  it  was  decided  that,  as  against  the  subsequent  at- 
tachers,  who  perfected  their  respective  liens  by  judgment  and 
execution,  he  acquired  no  title  to  the  property.^ 

It  will  be  remarked,  that,  in  each  of  these  instances,  there 
was  considered  to  be  a  substantial  departure  from  the  legal  mode 
prescribed  for  enabling  a  party  to  obtain  the  benefit  of  his  at- 
tachment This  is  a  different  matter  from  mere  irregularities; 
for  it  is  well  settled  that,  though  such  exist  in  the  proceedings 
of  one  attaching  creditor,  other  attaching  creditors  cannot  make 
themselves  parties  to  the  proceedings  for  the  purpose  of  defeat- 
ing them  on  that  accoimt.®    Nor  will  a  bill  in  equity  lie  in  favor 


I  Stone  V.  Miller,  62  Barbonr,  480. 
s  Pratt  V.  San  bora,  68  NewHamp.  115. 

•  HaU  i;.  Walbridge,  2  Aikens,  215. 

<  Murray  v.  Eldridge,  2  Vermont,  888. 

•  Brandon  Iron  Co.  v.  Qleason,  24  Ver- 
mont, 228  ;  Cole  v.  Wooater,  2  Ck>nn.  208. 

•  Kincaid  v.  Neall,  8  McCoid,   201 ; 
Camberford  v.  HaU,  Ibid.  845 ;  McBride 
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Krum,  9  Miaaonri,  897 ;  Walker  v.  Rob- 
erta, 4  Richardaon,  561 ;  Ball  v.  Clafiin, 
5  Pick.  303 ;  In  re  Grinwold,  18  Barbonr, 
412  ;  Bank  of  Augusta  v.  Jaudon,  9  Louis- 
iana Annual,  8;  Isham  v.  Ketohom,  46 
Barbour,  48 ;  Ward  v.  Howard,  18  Ohio 
State,  158  ;  Seibert  r.  Switzer,  85  Ibid. 
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of  a  junior  attacher,  to  set  aside  a  senior  attachment  on  the 
ground  of  the  insufficiency  of  the  affidavit  on  which  it  was 
issued.^ 

§  263.  In  the  absence  of  a  statute  to  the  contrary,  neither  the 
issue  of  an  attachment^  nor  its  lodgment  in  the  hands  of  an 
officer,^  confers  any  right  on  the  plaintiff  in  the  defendant's 
property.  It  is  only  when  the  writ  is  served,  that,  as  between 
plaintiff  and  defendant,  and  generally  as  between  different  plain- 
tiffs, its  lien  takes  effect^  Hence,  when  several  attachments 
against  the  same  person  are  simultaneously  served  on  the  same 
property,  they  will  be  entitled  to  distribute  among  them  the  pro- 
ceeds of  the  attached  property,  or  the  funds  in  the  hands  of  gar- 
nishees. This  distribution  is  not  in  proportion  to  the  amount 
claimed  under  each  attachment,  but  according  to  the  number  of 
the  writs,  each  being  entitled  to  an  aliquot  part ;  with  this  quali- 
fication, however,  that  if  the  share  of  any  plaintiff  be  more  than 
sufficient  to  satisfy  his  demand,  the  surplus  must  be  appropriated 
to  any  other  of  the  demands  which  is  not  paid  in  full  by  its  dis- 
tributive share.* 

This  rule  was  applied,  not  only  to  the  case  of  simultaneous  at- 
tachments by  different  officers,^  but  where  thie  writs  were  in  the 
huids  of  the  same  officer,  and  were  delivered  to  him  at  different 
times,  but  served  together.^  In  Kentucky,  however,  it  was  de- 
termined, that,  thou^  in  the  caae  of  distinct  officers,  the  first 
levy  gives  the  prior  lien,  yet  where  several  attachments  agairist 
the  9ame  fund  come  in  succession  to  the  hands  of  the  same 
officer  or  his  deputies,  it  is  the  duty  of  the  officer  to  execute 
tiiem  in  the  order  in  which  they  were  received.  And  although 
when  the  process  comes  to  the  hands  of  different  deputies,  this 

Ml ;  Rudolph  r.  McDonald,  6  Nebraska,  Maine,  28  ;  Wilson  v.  Blake,  53  Vermont, 

163 ;  Fridenburg  v.  Pierson,  18  California,  805  ;   Davis  i;.  Davis,  2  Gushing,  111  ; 

U2 ;  Harvey  v.   Foster,  64  Ibid.   296  ;  Thurston  v.  Huntington,  17  New  Hamp. 

Scrivener  v.  Diets,  68  Ibid.  1 ;  Jacobs  v,  488 ;  Campbell  v.  Ruger,  1  Cowen,  215 ; 

Hogao,  22  New  York  Supreme  Ct.,  197 ;  Nutter   v.  Connett,  8   B.  Monroe,  199. 

HendetBon   v.    Stetter,   81    Kansas,   56 ;  This  rule,   however,  does  not  obtain  in 

Kenny  v.  Schlnter,  62  Texas,  827.  Pennsylvania,  North  Carolina,  and  Ten- 

^  Fridenbeig  v.  Pierson,  18  Califoniia^  neasee,  where  the  distribution   is   made 

151  pro  rata,    Yelverton  v.  Burton,  26  Penn. 

■  Ante,  §  221.  State,  851;  Hill  v.  Child,  8  Devereux,  265; 

*  Ante,  §  221.  Freeman  v.  Grist,  1  Devereuz  &  Battle, 

*  Ante,  §  221.  217  ;  Porter  v,  Earthman,  4  Yerger,  858  ; 

*  Shove  V.  Dow,  18  Mass.  529  ;  Sig-  Love  r.  Harper,  4  Humphreys,  113. 
ovoey  V.  Eaton,  14  Pick.  414  ;  Rockwood         *  Shove  v.  Dow,  18  Mass.  529. 

V- Vsmum,  17  Ibid.  289  ;  Durant  v.  John-         t  Rookwood  v.  Yamum,  17  Pick.  289. 
MO.  19  Ibid.  544 ;  True  v.  Emeiy,   67 
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order  of  service  may,  without  faulty  happen  to  be  reversed,  the 
court,  having  the  fund  in  its  possession  under  all  the  attach- 
ments, should  distribute  it  according  to  the  rule  which  should 
have  governed  the  execution  of  the  process.^ 

§  263  a.  In  cases  of  this  description,  it  is  not  the  legal  right 
of  the  officer  who  made  the  attachments  to  decide  the  distribu- 
tion of  the  fund  between  the  executions  in  the  attachment  suits. 
If  he  assume  to  do  so,  it  is  at  his  own  peril.  His  proper  course 
is  to  refer  the  matter  to  the  court  out  of  which  the  executions 
issue.  In  such  a  case,  where  the  officer  paid  one  execution  in 
full,  thereby  preventing  the  satisfaction  of  the  other,  and  it  ap- 
peared that  the  judgment  which  was  satisfied  was  invalid,  the 
officer  was  charged  with  the  unsatisfied  part  of  the  other.  ^ 

§  264.  Where  different  writs  are  in  the  hands  of  the  same 
officer,  there  need  be  no  difficulty  in  ascertaining  whether  their 
service  was  simultaneous;  but  when  different  officers  are  em- 
ployed, each  intent  on  obtaining  priority,  questions  of  difficulty 
may  occur.  A  case  of  this  description  was  where  two  officers 
held  attachments  against  the  same  defendant,  and  one  returned 
his  writ  served  "at  one  minute  past  12  o'clock  a.  m.,"  the  other 
that  he  served  his  writ  "  immediately  after  midnight  '*  on  the 
same  day.  The  court  held,  that  each  of  them  made  the  attach- 
ment as  soon  as  it  could  be  done  after  twelve  o'clock  af  night, 
and  that  it  was  impossible  to  say  that  either  had  the  priority.^ 

§  265.  Where  several  writs  against  the  same  defendant  are 
served  on  the  same  day,  and  there  is  nothing  in  the  officer's 
return,  nor  on  the  face  of  the  proceedings,  to  show  a  priority  in 
the  time  of  service,  it  may  be  presumed  that  they  were  served 
at  the  same  time ;  ^  and  where,  in  a  case  of  that  description,  the 
returns  on  all  the  writs,  except  one,  stated  the  time  of  the  day 
when  the  service  was  made,  and  that  one  stated  only  a  service 
on  that  day;  it  was  held,  that  it  was  neither  matter  of  legal 
presumption,  nor  construction,  that  the  latter  writ  was  served  at 
the  same  time  with  any  of  the  others.  But  parol  evidence  was 
admitted  to  show  at  what  time  of  the  day  specified  in  the  return 

1  Eennon  v.  Ficklin,  6  6.  Monroe,  414;         '  Howard  u.  Clark,  48  Missouri,  S44. 
Clay  V,  Scott,  7  Ibid.  654.    See  CaUahan         *  Shove  v.  Dow,  13  Maae.  529. 
V.  Hallowell,  2  Bay,  8 ;  Thnrston  v.  Hant-        *  Oinsbeig  v.  Pohl,  85  Maryland*  505. 
ington,  17  New  Hamp.  488 ;  State  v.  Har- 
rington, 28  MisROori  Appeal,  287. 
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the  service  was  in  fact  made ;  such  evidence  being  regarded  as 
entirely  consistent  with  the  return.^  In  a  similar  case,  where 
an  officer  returned  an  attachment  as  made  at  12  o'clock,  noon, 
it  was  considered  prior  in  point  of  time  to  another  attachment 
returned  as  made  on  the  same  day,  indefinitely,  without  specify- 
ing any  particular  hour.  And  it  was  decided  in  that  case, 
that  no  amendment  of  the  latter  return  was  admissible,  which 
would  destroy  or  lessen  the  rights  of  third  persons  previously 
acquired.^ 

§  265  a.  Where  several  writs  are  executed  about  the  same 
time,  and  so  near  together  that«  but  for  the  terms  of  the  returns 
thereon,  they  would  be  considered  as  having  been  simultaneously 
made,  the  officer  may  indicate  the  order  in  which  he  served 
them,  by  returning  his  attachment  under  one  as  subject  to  an  at- 
tachment under  another ;  and  if  he  so  return  them  in  the  order 
in  which  he  received  them,  he  gives  them  their  rightful 
precedence.® 

§  266.  When  different  officers  make  attachments  so  nearly  at 
the  same  time  that  it  is  difficult  to  determine  the  question  of 
priority  between  them,  they  may  settle  the  dispute  by  a  division 
of  the  property,  which  will  be  regarded  as  binding  on  them,  and 
as  precluding  either  from  subsequently  raising  the  question  of 
priority.  And  if,  in  such  case,  one  sell  the  whole  of  the  prop- 
erty, and  apply  the  proceeds  to  the  satisfaction  of  the  execution 
held  by  him,  the  other  will  be  entitled  to  maintain  trover  against 
him  for  his  portion,  and  in  order  thereto,  need  not  prove  that, 
in  fact,  his  was  the  first  attachment^ 

§  267.  Neither  the  actual  custody  nor  the  exclusive  control  of 
the  game  articles  of  personal  property  can,  at  the  same  time,  be 
in  two  distinct  persons ;  and  therefore,  as  possession  of  goods  by 
an  officer  is  an  indispensable  requisite  to  a  valid  attachment  of 
them,  it  follows  that  when  an  officer  has  levied  an  attachment 
on  goods,  and  has  them  in  his  custody,  no  other  officer  can  seize 
them  under  another  writ;  for  in  order  to  attach,  he  must  law- 
fully take  possession  of  them ;  but  this  he  cannot  do,  since  the 

>  Brainaid  r.  Bashnell,  11  Conn.  16  ;  •  Thurston  ».  Huntington,  17  New 
Garity  v.  Gigie,  130  Mass.  184.  Hamp.  488. 

'  Fairfield  v.  Paine,  28  Maine,  498  ;         *  Lyman  o.  Dow,  25  Yennont,  405. 
Taylor  v.  Emory,  16  New  Hamp.  859. 
See  Binell  v.  Nooney,  88  Conn.  411. 
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first  attaching  officer  has,  by  his  prior  attachment,  a  special 
property  in  them,  and  they  are  in  the  custody  of  the  lav,  and  it 
would  introduce  confusion  to  admit  of  several  officers  contending 
for  the  possession  of  attached  goods.  ^  And  it  matters  not  that 
the  first  attaching  officer  had  levied  upon  more  than  was  sufficient 
to  satisfy  the  writ  under  which  he  acted.*  The  same  rule  pre- 
vails where  the  property  is  not  in  the  actual  custody  of  the  first 
officer,  but  in  the  hands  of  a  receiptor,  to  whom  he  has  intrusted 
it  The  possession  of  the  receiptor,  being  that  of  the  officer, 
cannot  be  violated  by  taking  the  goods  from  his  custody  under 
another  attachment*  Garnishment  of  the  officer  who  made  the 
first  levy  is  the  proper  resort  to  reach  any  surplus  which  may  be 
in  his  hands  after  satisfying  his  writ,  or  the  whole  property  if 
his  writ  should  fail  to  hold  it* 

§  268.  If  an  officer  attach  property,  aiid  it  is  subsequently 
taken  from  his  possession  by  another  officer  under  another  at- 
tachment against  the  same  defendant,  and  the  property  is  sold 
and  its  avails  applied  by  the  second  officer  upon  the  execution 
obtained  in  the  second  suit,  and  the  first  officer  sue  the  second 
for  the  trespass,  his  right  to  recover  anything  more  than  nomi- 
nal damages  will  depend  on  his  liability  for  the  property  to  the 
plaintiff  in  whose  favor  he  attached  it;  and  if  that  liability  has 
been  lost  by  the  failure  of  the  plaintiff  to  perfect  the  lien  of  his 
attachment,  there  can  be  no  recovery  against  the  second  at- 
taching officer  for  anything  more  than  nominal  damages.  In 
such  case  the  first  officer  cannot  recover  upon  the  ground  of  any 
liability  on  his  part  to  the  defendant,  since  the  act  of  the  second 
officer  was  justifiable,  so  far  as  the  defendant  is  concerned,  and 

1  Ante,   §  251  ;   Watson  o.   Todd,   5  67  Texas,  615 ;  Bailey  v,  Childs,  46  Ohio 

Mass.  271  ;  Vinton  w.  Bradfoixl,  18  Ibid.  State,  657. 

114  ;  Burlingame  v.  Bell,  16  Ibid.  818  ;         »  Vinton  v.  Bradford,  IS  Mass.  114, 
Odiorne  v.   Colley,   2    New   Hamp.   66  ;         •  Thompson  v.  Marsh,  14  Mass.  269. 

Moore  o.  Graves,  8  Ibid.  408  ;  Walker  v.  In  Hagan  v,  Lucas,  10  Peters,  400,  prop- 

Foxcroft,  2  Maine,  270 ;  Strout  v.  Brad-  erty  had  been  levied  on  under  execution 

bury,  5  Ibid.  818 ;  Burroughs  v,  Wright,  by  a  sheriff  in  Alabama,  and  claimed  by 

16  Vermont,  619 ;   West  Kiver  Bank  v.  a  third  person  not  a  party  to  the  execu- 

Gorham,  88  Ibid.  649  ;  Lathrop  v.  Blake,  tdon,  who  gave  bond  to  redeUver  it  to  the 

3  Foster,  46 ;   Benson  v.  Berry,  55  Bar-  sheriff  when   the  title  had    been  tried ; 

hour,   620 ;    Oldham  v.   Scrivener,  3  B.  and  it  was  held  to  be  so  in  the  custody  of 

Monroe,    579  ;    Bobinson   v.   Ensign,    6  the  law,  that  it  could  not,  while  in  that 

Gray,   800;    Harbison   v,  McCartney,   1  condition,  be  taken  under  execution  by 

Grant,    172;    Beers   v.   Place,    86  Conn,  the  marshal  of  a  United   States  Court. 

578 ;  Adler  v.  Roth,  2  McOrary,  445 ;  5  See  Roberts  v.  Dunn,  71  Illinois,  46. 
Federal  Reporter,  895  ;  Heye  v.  Moody,         *  Locke  v.  Butler,  19  Ohio  State,  587 ; 

Bailey  v.  ChUds,  46  Ibid.  557. 
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the  first  officer  is  not  liable  over  to  the  defendant  for  the 
property.* 

§  268  a.  K  an  officer  levy  an  attachment  on  property  which 
has  already  been  attached,  and  for  which  a  delivery  bond  has 
been  given,  it  is  his  duty  to  keep  it  safely,  so  that  it  shall  be 
forthcoming  to  answer  the  first  levy.  The  neglect  of  this  duty 
is  nonfeasance ;  and  the  delivery  of  the  goods  to  the  second  at* 
taching  creditor,  whereby  they  cannot  be  reached  to  satisfy  the 
first  levy,  is  misfeasance ;  and  the  officer  becomes  liable  to  the 
first  attacher  for  the  goods.  ^ 

§  268  6.  In  order  to  charge  an  officer  with  liability  for  levy- 
ing an  attachment  on  property  previously  levied  on  by  another 
officer,  and  found  in  the  possession  of  the  sureties  in  a  delivery 
bond  given  therefor,  notice  must  be  given  to  him  of  the  prior 
attachment;  and  notice  to  his  deputy,  whom  he  authorized  to 
make  the  levy,  at  the  time  he  makes  the  levy,  is  notice  to  him.^ 

§  269.  K  it  be  desired  to  attach  property  already  attached,  and 
in  an  officer's  custody,  the  writ  should  be  delivered  to,  and  exe- 
cuted by,  him;  when  it  will  be  available  to  hold  the  surplus, 
after  satisfying  the  previous  attachment,  or  the  whole  if  that  at- 
tachment should  be  dissolved.  In  such  case  no  overt  act  on  the 
part  of  the  officer  is  necessary  to  effect  the  second  levy,  but  a 
return  of  it  on  the  writ  will  be  sufficient ;  ^  and  it  must  be  made, 
in  order  to  perfect  the  attachment  and  make  it  available  as  a 
justification  for  seizing  the  property.^  So,  where  the  property  is 
in  the  hands  of  a  bailee,  the  officer  who  placed  it  there  may 
make  another  attachment,  without  the  necessity  of  an  actual 
seizure,  by  making  return  thereof,  and  giving  notice  to  the 
bailee.*  And  in  Louisiana,  where  attached  property  was  sold  by 
order  of  court  as  perishable,  and  bonds  for  the  price  thereof  were 
taken  by  the  sheriff  from  the  purchasers,  it  was  held  that  the 

1  Goodriehv.  Charch,  20yenn(mt,  187.  attachment  is  made  by  a  different  deputy 

'  Scarborough  9.  Malone,  67  Alabama,  of  the  sheriff  from  the  one  who  made 

570.  the  first  levy ;  the  act  of  each  being  the 

'  Scaiboroogh  «.  Malone,  67  Alabama,  act  of  the  sheriff.    Claflin  o.  Farstenheim, 

570.  49  Arkansas,  802. 

«  Turner  v,  Austin,   16    Mass.    181 ;         *  Wiggin  v.  Atkins,  186  Mass.  292. 
Tomlinson   v.   Collinsi    20    Conn.    864 ;         *  Knap  v.  Sprague,  0  Mass.  258  ;  Whit- 

KogCTs  9.  Fairfield,   86    Vermont,   641  ;  tier  v.  Smith,  11  Ibid.  211 ;  Odiome  v, 

^my  V.  Sharpe,  8  Federal  Reporter,  15;  CoUey,  2  New  Hamp.  66  ;  Whitney  v. 

biggin  V.  Atkins,  186  Mass.  292.     This  Farwell,   10  Ibid.  9 ;   Tomlinson  v.  CoU 

rale  is  equally  applicable  where  a  second  lins,  20  Conn.  864. 
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bonds  might  be  levied  upon  by  the  same  ofBicer,  under  an  execu- 
tion in  favor  of  another  creditor,  subject  to  the  attachment  under 
which  the  sale  was  made ;  the  law  of  that  State  authorizing  a 
levy  on  bonds.  ^ 

§  270.  These  rules  refer  to  seizures  of  goods,  and  not  to  cases 
where  property  is  attached  by  one  oflScer,  by  garnishment  of  the 
individual  in  whose  possession  it  may  be,  and  afterwards  by 
another  officer,  by  actual  seizure  and  removal  thereof  from  the 
garnishee's  possession.  This,  though  a  proceeding  not  to  be  ap- 
proved, and  where  the  writs  issue  from  different  jurisdictions 
wholly  inadmissible,  yet  may,  it  seems,  be  done,  where  the  two 
writs  proceed  from  the  same  jurisdiction.  The  officer  making 
the  seizure  of  the  goods  will  hold  them  subject  to  the  prior  lien 
of  the  garnishment  He  must  keep  them  until  the  result  of  the 
garnishment  is  ascertained ;  when,  if  the  garnishee  be  charged 
in  respect  of  them,  the  officer  will  be  bound  to  restore  them  to 
him  and  suffer  them  to  be  sold ;  and  if  he  fail  to  do  so  he  will  be 
liable  to  the  garnishee,^  or  to  the  plaintiff  in  the  garnishment^ 

§  271.  If  an  officer  suffer  his  possession  of  attached  property 
to  be  lost,  it  may  be  attached  by  another  officer,  though  the 
latter  be  aware  of  the  former  attachment  having  been  made,  if 
his  knowledge  extend  not  beyond  that  fact*  For  it  does  not 
follow,  that,  because  he  knows  an  attachment  was  at  one  time 
made,  he  knows  that  it  still  exists;  on  the  contrary,  he  may 
well  infer,  from  finding  the  property  no  longer  in  the  possession 
of  the  officer  who  first  attached  it,  that  the  prior  attachment  had 
been  discharged.  But  if  he  know  that  there  is  a  subsisting  attach- 
ment, —  although  the  defendant  might,  at  the  time,  by  the  per- 
mission of  the  bailee,  to  whom  the  property  had  been  intrusted, 
be  in  possession  of  it,  —  he  cannot  acquire  a  lien  by  attaching 
it*  After  he  has  made  a  levy,  however,  notice  to  him  that  a 
prior  attachment  exists  will  not. affect  the  validity  of  the  levy.^ 

§  272.  The  existence  of  the  proceeding  by  attachment  could 
hardly  fail  to  give  rise  to  fraudulent  attempts  to  obtain  prefer- 
ence, where  the  property  of  a  debtor  is  insufficient  to  satisfy  all 

^  Hoy  V.  Eaton,  26  LouisiaDa  Annual,  *  Cbadboame  v.  Sumner,  16  Kew 
169.  Hamp.  129. 

«  Burlingame  v.  Bell,  16  Mass.  818  ;  »  Bagley  v.  White,  4  Pick.  895  ;  Young 
Swett  V.  Brown,  5  Pick.  178.  v.' Walker,  12  New  Hamp.  602  ;  Morse  v. 

*  Bockwood  V.  Vamum,  17  Pick.  289.      Smith,  47  Ibid.  474. 

•  Bruce  v.  Holden,  21  Pick.  187. 
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the  attachments  issued  against  him.  When  it  transpires  that 
there  are  circumstances  justifying  resort  to  this  remedy,  the 
creditors  of  an  individual  usually  press  forward  eagerly  in  the 
race  for  precedence,  sometimes  to  the  neglect  of  important  forms 
in  their  proceedings,  and  sometimes  without  due  regard  to  the 
rights  of  others.  On  such  occasions,  too,  notwithstanding  the 
safeguards  generally  thrown  around  the  use  of  this  process,  and 
in  violation  of  the  sanctity  of  the  preliminary  oath,  it  has  been 
found  that  men  in  collusion  with  the  debtor,  or  counting  on  his 
absence  for  impunity,  have  attempted  wrongfully  to  defeat  the 
claims  of  honest  creditors,  by  obtaining  priority  of  attachment, 
on  false  demands.  There  is,  therefore,  a  necessity  —  apparent 
to  the  most  superficial  observation  —  for  some  means  by  which 
all  such  attempts  to  overreach  and  defraud,  through  the  instru- 
mentality of  legal  process,  may  be  summarily  met  and  defeated. 
Hence  provision  has  been  made  in  the  statutes  of  some  States  for 
this  exigency ;  but  where  such  is  not  the  case  the  courts  have 
broken  the  fetters  of  artificial  forms  and  rules,  and  attacked  the 
evil  with  commendable  spirit  and  effect 

§273.  As  before  remarked,^  whatever  irregularities  may 
exist  in  the  proceedings  of  an  attaching  creditor,  it  is  a  well- 
settled  rule  that  other  attaching  creditors  cannot  make  them- 
selves parties  to  those  proceedings,  for  the  purpose  of  defeating 
them  on  that  account*  Nor  can  a  subsequently  attaching  credit- 
or take  advantage  of  any  waiver  made  by  the  attachment  defend- 
ant, which  causes  no  substantial  injustice  to  such  creditor.^  But 
where  an  attachment  is  based  on  a  demand  not  due,  or  on  a 
fraudulent  demand,  or  one  which  has  in  fact  no  existence,  or  one 
for  which  an  attachment  could  not  lawfully  issue,  it  is  other- 
wise; as  will  appear  from  a  review  of  the  action  of  courts  of  a 
high  order  of  learning  and  ability. 

§  274.  In  North  Carolina,  in  the  case  of  several  attachments 
against  the  same  defendant,  levied  on  the  same  property,  a 
junior  attacher  was  not  allowed  to  impeach  a  judgment  obtained 
by  a  senior  attacher,  on  the  ground  that  when  the  attachment  of 

>  AnU,  S  262.  412  ;    Isham  v.  Ketchnm,  46  Ibid.   43  ; 

*  RiDcaid  V.  Neall,   8  McCord,  201 ;  Bank  of  Augnsta  v,  Jaudon,  9  Loaisiana 

Cunbcrford  v.  HaU,  Ibid.  846 ;  McBride  Annual,  8  ;  Fridenburg  v.  Piereon,  18  Cal- 

».  Floyd,  2  Bailey,  209  ;  Van  Aredale  v.  ifornia,  162 ;  Ward  v.  Howard,  12  Ohio 

Knim,  9  Biissouri,  897  ;  Walker  v.  Rob-  State,  158  ;  Bateman  v.  Ramsey,  74  Texas, 

Ota,  4  Richardson,  561  ;  BaU  v.  Claflin,  689  ;  Rudolf  v.  McDonald,  6  Nebraska,  163. 
5  Pick.  ZX^%',  Inre  Qriswold,  13  Barbour,         *  Rudolf  v.  McDonald,  6  Nebraska,  168. 
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the  latter  was  obtained,  the  defendant's  debt  to  him  was  not 
due ;  ^  and  in  Iowa  it  was  held,  that  a  junior  attacher  could  not 
intervene  in  a  prior  attachment  suit,  to  show  that  it  was  proBC- 
cuted  by  collusion  between  the  parties  thereto,  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  defendant's  cr^itors; 
but  that  relief  in  such  case  could  only  be  administered  by  a  court 
of  equity.^  But  these  rulings  are  inconsistent  with  the  general 
current  of  decision  elsewhere. 

§  275.  In  New  Hampshire,  so  far  as  we  have  been  enabled  to 
discover,  there  is  no  statute  authorizing  an  attaching  creditor  to 
impeach  the  good  faith  of  previous  attachments ;  but  a  practice 
prevails  there,  which  effectually  opens  the  door  for  such  salutary 
investigations ;  as  is  exhibited  by  the  following  case.  One  sued 
out  an  attachment,  and  caused  it  to  be  levied.  Afterwards 
creditors  of  the  same  defendant,  who  had  subsequently  caused 
the  same  property  to  be  attached,  suggested  to  t^e  court,  that 
the  suit  of  the  prior  attacher  was  prosecuted  coUusively  between 
him  and  the  defendant,  for  the  purpose  of  defrauding  the  credit- 
ors of  the  latter,  and  that  there  was,  in  fact,  nothing  due  from 
the  defendant  to  the  plaintiff.  Thereupon,  —  the  creditors  mak- 
ing the  suggestion  having  given  security  to  the  plaintiff  to  pay 
all  such  costs  as  the  court  should  award  on  account  of  their  in- 
terference in  the  suit,  —  the  court  ordered  that  the  plaintiff 
should  make  his  election  to  dissolve  his  attachment,  or  consent 
to  try,  in  an  issue  between  him  and  the  creditors,  the  question 
whether  his  suit  and  attachment  were  collusive.  The  plaintiff 
elected  the  latter,  and  an  issue  was  formed  for  the  purpose, 
between  the  plaintiff  and  the  creditors,  and  tried  by  a  jury,  who 
found  that  the  suit  was  prosecuted  coUusively,  for  the  purpose  of 
defrauding  creditors.  The  court  then  ordered  all  further  pro- 
ceedings to  be  stayed ;  from  which  order  the  plaintiff  appealed 
to  the  Superior  Court  That  court,  in  sustaining  the  appeal, 
differed  from  the  court  below  only  as  to  the  manner  of  arriving 
at  the  result ;  and  held,  that  if  the  creditors  should  give  security 
to  pay  all  the  costs  which  the  plaintiff  might  recover,  they 
would  be  permitted  to  defend  in  the  name  of  the  defendant^ 
Afterwards  the  same  court  referred  to  this  as  a  very  common 
practice,  and  as  in  general  the  only  mode  in  which  a  fraudulent 
attachment  could  be  defeated ;  ^  and  in  a  subsequent  case  held  it 

^  Harriflon   v.    Pender,    Basbee,    78  ;         *  Buckman  v.  Backman,  4  New  Hamp- 

Bank  of  FayetteviUe  v.  Sparling  7  Jones,  819. 
898.  *  Webstpr  v.  Harper,  7  New  Hamp. 

s  Whipple  «.  CasB,  8  Iowa.  126.  694 ;  Pike  v.  Pike,  4  Foater,  884. 
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to  be  available,  as  well  in  cases  of  garnishment,  as  in  those  of 
levy  on  specific  property.  ^  It  was  also  held  by  that  court,  that  a 
subsequent  attacher  might  move  to  dismiss  a  prior  attachment, 
on  the  ground  that  there  was  no  such  person  as  the  plaintiff 
therein.^  The  same  court  allowed  a  subsequent  attacher,  moving 
to  dismiss  a  prior  attachment,  to  take  advantage  of  a  material 
alteration  of  the  writ  in  that  case,  made  after  its  service.^ 

In  South  Carolina,  by  the  proceeding  in  attachment,  the  funds 
of  the  absent  debtor  are  brought  into  court,   and   distributed 
among  the  several  attaching  creditors ;   and  a  judgment  in  at- 
tachment serves  no  other  purpose  than  to  ascertain  the  amount  of 
the  plaintiff^s  claim  on  the  attached  property,  by  establishing 
his  demand  against  the  absent  debtor ;   and  no  execution  can  be 
issued  on  the  judgment     When  the  attached  fund  is  distributed 
the  judgment  isfuncttis  officio,  unless  the  defendant  shall  have 
entered  special  bail,  or,  under  the  act  of  1843,  executed  a  war- 
rant of  attorney  and  been  admitted  to  defend  the  action,  on  the 
conditions  prescribed  by  the  act^    There  it  is  settled,  that  in 
making  the  distribution  of  the  moneys  arising  from  the  attach- 
ments, the  court  can  and  should  inquire  into  the  several  causes 
of  action,  and  may  inspect  its  judgments  to  prevent  fraud  and 
injustice.     In  effecting  this,   the  consent  or  opposition  of  the 
parties  to  the  judgment  is  disregarded,  for  they  may  combine  to 
feffect  the  fraud.     The  acquiescence   of  the   defendant  in  the 
plaintiff's  illegal  proceedings  affords  no  protection  against  an 
inquiry  into  the  judgment,  when  that  is  necessary  for  the  pro- 
tection of  the  rights  of  other  creditors.     Therefore,  where  an 
attachment  appears  to  have  Issued  on  a  debt  not  due,  it  will  be 
set  aside  in  favor  of  a  junior  attachment  upon  a  debt  due.^    The 
same  position  is  taken  in  California,^  Mississippi,*^  and  Indiana.^ 

*  Blaiadell  v.  Ladd,  14  Kew  Hamp.  resisted  by  the  others,  becaase  it  em- 
129.  See  Harding  v.  Harding,  25  Ver-  braced,  besides  a  debt  actually  due,  an 
nont,  487,  for  the  practice  in  such  cases,  amount  intended  to  cover  and  secure  a 
>s  regulated  by  statute  in  Vermont.  liability  which  the  plaintiff  was  under  as 

3  Kimball    v.    Wellington,    20     New    an  indorser  for  the  accommodation  of  the 

Hamp.  439.  defendant,  decided  that,  in  the  absence  of 

*  Cloogh  V.  Curtis,  62  New  Hamp.  fraud,  such  a  combination  of  claims  did 
^09.  not  make  the  attachment  void,  and  that 

*  Walker  r.  Roberts,  4  Richardson,  the  attachment  should  be  sustained  as  to 
^1*  the  debt  really  due,  but  not  as  to  the  rest. 

*  Walker  v.   Roberts,    4  Richardson,    A3rres  v.  Husted,  15  Conn.  504. 

Ml;  Ralph  v.  Nol&n,  1  Rice's  Digest  of         «  Patrick  v.  Montader,  13  California, 

8*  C.  Reports,  77.    The  Supreme  Court  484;  Davis  v.  Eppinger,  18  Ibid.  378. 

of  Connecticnt,  however,  in  a  case  which         ^  Henderson  v.  Thornton,   87  Misaui* 

came  before  it  between  conflicting  attach-  slppi,  448. 

ing  cnsditorB^  where  the  claim  of  one  was         *  United  States  Express  Co.  v,  Lacas, 
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But,  of  course,  this  is  not  the  case  in  any  State  whose  statates 
authorize  a  suit  by  attachment  to  be  brought  on  a  debt  not  due.^ 

The  Court  of  Appeals  of  Virginia  took  the  same  salutary 
course,  holding  that  a  junior  attaching  creditor  may  come  in 
and  defend  against  a  senior  attachment,  by  showing  that  the 
debt  for  which  the  senior  attachment  was  taken  out  had  been 
paid.  2 

In  Georgia,  this  subject  received  a  full  examination,  and  it 
was  held,  on  general  principles,  and  without  any  statutory  aid, 
that  a  judgment  in  an  attachment  suit  may  be  set  aside,  in  a 
court  of  law,  upon  an  issue  suggesting  fraud  and  want  of  con- 
sideration in  it,  tendered  by  a  junior  attaching  creditor  of  the 
common  defendant.^ 

In  Texas,  it  is  well  settled  that  a  junior  attaching  creditor 
cannot  intervene  in  the  suit  of  a  previous  attacher  for  the  pur- 
pose of  defeating  his  attachment  on  the  ground  of  informalities 
or  irregularities  therein ;  but  may  do  so  to  show  that  the  prior 
attachment  was  based  on  a  fraudulent  demand,  or  one  having  no 
existence,  or  that  the  grounds  upon  which  the  prior  writ  waa 
sued  out  did  not  exist,  and  that  the  affidavit  made  for  obtaining 
it  was  known  by  the  party  making  it  or  by  the  plaintiff,  to  be 
false ;  and  it  is  held  there,  that  an  attachment  based  on  a  claim 
in  part  real  and  in  part  fictitious  is  wholly  invalid  as  against 
other  attachers.* 

In  New  York,  A.  issued  an  attachment,  and  caused  it  to  be 
levied  on  property  of  B.,  owned  by  him  and  a  partner,  not  a 
defendant  in  that  action,  constituting  the  firm  of  B.  &  Go. 
Thereupon  B.  requested  D.,  a  creditor  of  the  firm,  to  accept  a 
confession  of  judgment  from  himself  and  copartner,  and  levy  on 
the  attached  property,  thus  gaining  a  prior  right  over  A.  This 
judgment  was  set  aside  by  the  court,  as  being  intended  to  de- 
fraud creditors.  Thereupon  D.  issued  an  attachment  on  the 
partnership  debt,  and  levied  it  on  the  property  already  attached ; 
having  done  which,  he  took  no  further  step  in  the  action  for 
more  than  four  months;  thus  leaving  his  attachment  dormant, 
and  apparently  to  be  used  only  against  other  creditors.  After  the 
levy  of  D. 's  attachment,  he  went  on  selling  goods  to  B.  &  Co., 


86  Indiana,  861;  Lytle  v.  Lytle,  87  Ibid.         «  Nenny  v.  Sohlnter,  62  Texas,   827; 

281.  Grabenheimer  v.  Rindskoff;  64  Ibid.  49 ; 

^  Espenhain  v.  Meyer,  74  Wiaoonsin,  Johnson  r.  Heidenheimer,  65  Ibid.  268; 

879.  Freiberg  v,  Freiberg.  74  Ibid.  122  ;  Bate- 

^  McCluny  v.  Jackson,  6  Grattan,  96.  man  v.  Bamaey,  Ibid.  589. 

*  Smith  V.  Gettinger,  8  Georgia,  140. 
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and  reqaired  and  obtained  security  on  those  sales.  These  facts, 
taken  in  connection  with  the  design  of  the  previous  confession 
of  judgment,  were  held  sufficient  to  justify  the  inference  that 
D.'s  attachment  was  levied,  not  to  secure  the  debt  due  him, 
but  to  hinder  and  delay  the  collection  of  A.  's  demand,  and  that 
D.  's  attachment  would  be  dropped  if  A.  's  claim  were  out  of  the 
way;  and  the  court,  acting  on  this  inference,  on  motion  vacated 
D.'s  attachment^ 

In  New  York,  also,  prior  to  the  enactment  of  the  provision  of 
the  Code  of  Civil  Procedure  authorizing  a  subsequent  attacher 
to  move  to  set  aside  a  previous  attachment,  that  right  existed  as 
to  jurisdictional  defects  in  the  prior  attachment;  and  that  pro- 
vision was  held  not  to  confer  any  new  right,  but  to  be  simply 
declaratory  of  existing  law.* 

In  Tennessee,  in  a  contest  in  chancery  between  creditors  of  a 
common  debtor,  it  was  held,  that  an  attachment  by  one  might 
be  assailed  by  the  others  for  a  fatal  defect  in  his  proceedings, 
whether  it  appeared  on  their  face,  or  was  shown  by  proof 
aliunde,^ 

In  Michigan,  where  a  plaintiff  took  judgment  for  the  demand 
upon  which  his  attachment  was  obtained,  and  also  for  another 
demand  which  became  due  after  his  suit  was  instituted;  the 
judgment  was  held  fraudulent  as  against,  and  was  postponed  to 
the  claim  of,  a  subsequent  attaching  creditor.^ 

In  Ohio,  the  right  of  a  subsequent  attacher  to  object  to  a  prior 
attachment  on  the  ground  that  the  cause  of  action  therein  is  one 
for  which  an  attachment  is  not  allowed  by  law,  was  recognized ; 
but  the  court  seemed  to  consider  that  this  right  could  not  be 
exercised  until  the  question  of  the  final  disposition  of  the  at- 
tached fund  among  the  attachers,  after  all  had  obtained  judg- 
ments, should  come  before  the  court.*  Afterwards,  in  an  action 
between  different  attaching  creditors,  to  determine  priorities 
among  them,  the  attachment  which  had  been  firat  served  was 
set  aside  as  against  subsequent  attachers,  because  under  the  code 
of  that  State  it  was  issued  before  a  petition  in  the  action  was 
filed;  when  the  code  required  a  civil  action  to  be  commenced  by 
filing  in  the  clerk's  office  a  petition,  and  authorized  an  attach- 
ment to  issue  "  at  or  after  the  commencement "  thereof.^ 
In  Wisconsin,  an  attachment  was  set  aside,  on  the  motion  of 

^  Beed  v,  Ennis,  4  Abhott  Pract  898.  «  Hale  v.  Chandler,  8  Michigan,  581. 

•  Jacobs  V.  Hogan,  85  New  York,  248.  •  Ward  v,  Howard,  12  Ohio  Stete,  158. 

*  Bulk  of  Rome  v.  HaseltOD,  15  Lea.  «  Seibert  v.  Switzer,  85  Ohio  State,  661. 
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subsequent  attachers,  on  the  ground  that  the  cause  of  action  on 
which  it  was  issued,  and  the  affidavit  for  obtaining  the  attach- 
menty  were  such  as  did  not,  under  the  statute,  authorize  the  issue 
of  the  writ.^ 

In  Alabama,  a  junior  attacher  cannot  claim  the  proceeds  of 
the  sale  of  attached  property  as  against  a  prior  attachment  lui- 
less  that  attachment  be  void.^ 

These  cases,  proceeding  upon  principles  of  strict  right  and  jus- 
tice, and  fulfilling  the  law's  aversion  to  every  species  of  collu- 
sion and  fraud,  it  is  to  be  hoped  will  be  regarded  as  authority  in 
all  other  courts,  and  lead  to  the  general  adoption  of  a  practice 
which  thus  summarily  assails  an  evil  that  cannot  be  so  effec- 
tively reached  by  any  other  means. 

§  275  a.  When  a  junior  attaching  creditor  seeks  to  vacate 
a  prior  attachment,  there  must  be  sufficient  proof  that  he  has 
acquired  a  valid  lien  on  the  same  property  covered  by  the  prior 
attachment.  Until  this  fact  is  established  by  legal  evidence  be 
is  a  mere  stranger,  having  no  right  to  intervene.^ 

§  276.  Besides  the  remedy  afforded  in  the  mode  pointed  out 
in  the  preceding  section,  there  is  no  doubt  that  an  attaching 
creditor,  injured  by  a  fraudulent  attachment,  may  maintain  an 
action  for  the  injury,  either  against  the  plaintiff  therein,  or  the 
officer  who  made  it  with  knowledge  of  its  fraudulent  character. 
Thus,  where  officer  A.,  on  Saturday  afternoon,  attached  goods  in 
a  store,  and  removed  part  of  them  to  another  building,  and  then 
closed  and  locked  the  store,  and  took  the  key  away ;  and  earlj 
on  Monday  morning  officer  B.  called  on  the  defendant  with 
another  attachment,  and  the  defendant  showed  him  the  goods, 
and  B.  thereupon  attached  them,  knowing  the  existence  of  A's 
attachment;  and  A.  sued  B.,  in  trover,  for  the  value  of  the 
goods ;  it  was  held,  that  B.  's  attaching  the  goods  with  the  defend- 
ant's assistance  showed  collusion  to  defeat  the  first  attachment, 
and  that  fraud  was  a  necessary  inference  from  the  facts,  and  that 
the  action  was  maintainable.^ 

01  the  same  character  is  the  following  case:  A.  &  B.,  separate 
creditors  of  C,  sued  out  attachments  against  him,  and  levied 

1  Hawes   v,  Clement,   64  Wisoonsin,  Co.,  1  Howard  Pract  N.  8. 152;  WllUams 

152.  V.  Woddell,  5  New  York  Civil  Prooednie, 

s  Alexander  v.  Kin/;,  87  Alabama,  642.  191. 

s  Tim  V.  Smith,  65  Howard  Pract.  199;  «  Denny  v.  Warron,  16  AUas.  420. 
93  New  York,  87;  Knudson  v.  M.  &  C.  F. 
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them  on  his  property.  Afterwards  D*  obtained  an  attachment 
against  C,  and  the  oflScer  returned  a  levy  on  the  same  property, 
subject  to  the  attachments  of  A.  &  B.  Afterwards  A.  &  B. 
were  desirous  that  the  property  should  be  sold  on  their  writs, 
but  D.  gave  written  notice  to  the  officer  that  he  should  resist  the 
demands  upon  which  the  attachments  of  A.  &  B.  were  founded, 
as  being  fraudulent,  and  that  he  should  object  to  the  sale  of  the 
goods  until  judgment  should  be  recovered  in  due  course  of  law, 
and  the  goods  be  sold  on  execution,  and  that  if  the  officer  should 
sell  the  goods  on  the  writs,  it  would  be  at  his  peril.  The 
officer,  notwithstanding,  sold  the  property,  and  when  A.  &  B. 
obtained  judgments,  appropriated  the  proceeds  to  the  satisfaction 
thereof,  leaving  nothing  to  satisfy  D. 's  claim;  whereupon  D. 
brought  an  action  on  the  case  against  the  officer  for  failing  to 
satisfy  his  execution.  On  the  trial  it  appeared,  that  in  the  ac- 
tion instituted  by  A.  there  were  two  demands,  one  of  which  was 
just,  the  other  without  any  consideration  and  fraudulent  It  was 
held,  that  embracing  this  fraudulent  demand  in  the  suit  made 
the  whole  action  void  as  to  D.  's  right  as  an  attaching  creditor, 
and  that  the  officer  was  liable  to  D.^ 

§  277.  An  action  on  the  case  for  conspiracy  also  lies  in  favor 
of  a  creditor,  against  his  debtor  and  a  third  person,  who  have 
procured  the  property  of  the  debtor  to  be  attached  in  a  suit  for 
a  fictitious  debt,  and  applied  to  the  payment  of  the  judgment  ob- 
tained in  the  action,  in  order  to  prevent  creditors  from  obtaining 
payment  out  of  the  property ;  the  creditor  having  subsequently 
attached  the  same  goods,  and  not  being  able  to  procure  payment 
of  his  debt,  in  consequence  of  the  prior  attachment;  and  the 
debtor  being  insolvent.^ 

§  278.  In  a  statutory  proceeding  in  Massachusetts,  taken  by 
an  attaching  creditor,  to  avoid,  as  fraudulent,  a  previous  attach- 
ment, an  important  question  arose,  in  connection  with  the  ad- 
missibility in  evidence,  on  behalf  of  the  first  attacher,  of  the 
declarations  of  the  defendant,  made  after  the  suit  of  the  first  at- 
tacher was  brought,  that  his  demand  was  bona  fide  and  for  a 
valuable  consideration.  Such  declarations  were  held  to  be  ad- 
missible.' And  it  was  afterward  held,  that  such  admissions, 
made  after  the  subsequent  attacher  was  admitted  to  defend  the 

>  Fairfield  v.  Baldwin,  12  Pick.  888.  *  Strong  v.  Wheeler,  5  Pick.  410. 

■  Adams  V.  Paige,  7  Pick.  642;  Zadick 
V.  Schaler,  77  Texas,  501. 
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previous  suit,  were  equally  admissible  in  eyidence  for  the  first 
attacher.  ^ 

It  is  different,  however,  in  regard  to  giving  in  evidence  decla- 
rations of  the  fii*st  attaching  creditor,  in  a  proceeding  taken  bj  a 
subsequent  attacher  to  defeat  his  attachment  There  thej  are 
considered  entirely  inadmissible.^ 

§  279.  In  Massachusetts,  the  statute  authorizing  proceedings  of 
this  description  formerly  provided  that  any  subsequent  attaching 
creditor  of  the  same  property  which  was  attached  by  a  prior 
attacher,  might  be  admitted  to  defend  the  first  suit,  in  like  manner 
as  a  party  sued  could  or  might  have  done ;  and  it  was  held,  that 
in  order  to  entitle  a  subsequent  attacher  to  this  privilege,  it  was 
not  necessary  that  his  suit  should  have  been  instituted  in  the 
same  court  as  the  first.  ^  In  a  proceeding  taken  under  that 
statute,  the  subsequent  attacher  offered  to  prove  that  a  portion 
of  the  note  on  which  the  first  suit  was  founded  was  not  due  to 
the  plaintiff;  but  it  was  objected  that  the  subsequent  attacher 
Qould  make  no  defence  which  the  defendant  could  not  himself 
make;  and  that  the  defendant  could  not  make  such  a  defence; 
but  the  court  considered  that  position  untenable.^ 

§  280.  The  difiSculties  attending  the  practical  operation  of  the 
Massachusetts  statute,  authorizing  a  subsequent  attacher  to  make 
any  defence  to  a  previous  attachment  which  the  defendant  might 
make,  led  to  the  substitution  for  it  of  another  provision,  to  the 
effect  that  any  person  claiming  title  or  interest  in  the  attached 
property,  might  be  allowed  to  dispute  the  validity  and  effect  of 
the  prior  attachment,  on  the  ground  that  the  sum  demanded 
therein  was  not  justly  due,  or  that  it  was  not  payable,  when  the 
action  was  commenced.  Under  this  statute  this  case  arose.  A. 
made  out  and  signed  a  note  to  B.,  without  B.'s  knowledge,  and 
caused  an  attachment  to  be  made  thereon ;  which  B.  assented  to, 
and  ratified  afterwards,  but  not  until  a  second  attachment  had 
been  made  by  C. ;  who  contested  the  validity  of  A.  's  attachment, 
on  the  ground  that  the  note  sued  on  was  not  a  debt  due  to  B.  at 
the  time  of  the  attachment.  The  court  sustained  this  position, 
because  —  among  other  reasons  —  the  note  did  not  constitute  an 
express  promise  until  assented  to  by  B.^    But  where  a  debt  was 

1  Lambert  v.  Craig,  12  Pick.  199.  Swift  i;.  Crocker,  21  Pick.  241,  the  attach- 

^  Carter  v.  Gregory,  8  Pick.  165.  ment  was  sued  out  and  Id  part  executed 

*  Lodge  V.  Lodge,  5  Mason,  407.  before  the  note  was  signed,  and  was  dis- 

*  Carter  v.  Gregory,  8  Pick.  165.  solved  by  a  subsequent  attacher. 
«  Baird  v.  WUliams,  19  Pick.  881.  In 
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dae  and  payable  when  an  attachment  was  taken  out,  and  the  at- 
tachment was  contested  by  a  subsequent  attacher,  on  the  ground 
that  it  was  obtained  by  the  order  and  direction  of  the  defendant, 
and  that  the  assent  of  the  creditor  was  not  given  until  after  the 
subsequent  attachment  had  been  levied;  the  court  held,  that 
under  the  statute  in  question,  the  subsequent  attacher  had  no 
right  to  make  the  question,  because  the  facts  did  not  show  that 
the  debt  was  not  justly  due  and  owing,  or  that  it  was  not  pay- 
able, when  the  suit  was  brought.^ 

§  281.  Whether,  if  a  debtor  himself  cause  an  attachment  to 
issue,  and  to  be  executed  on  his  property  in  favor  of  his  cred- 
itor, without  the  knowledge  of  the  latter,  a  subsequent  attacher 
can  take  advantage  of  that  fact  to  dissolve  the  attachment,  does 
not  seem  to  have  been  directly  decided ;  but  in  Massachusetts  a 
case  very  nearly  of  that  description  was  presented,  where  a 
debtor,  at  the  time  when  his  debt  was  incurred,  promised  to 
secure  his  creditor  in  case  of  difficulty;  but  the  manner  in 
which  this  was  to  be  done  was  not  agreed  upon ;  and  the  debtor 
afterward,  being  in  failing  circumstances,  caused  his  own  prop- 
erty to  be  attached  on  behalf  of  the  creditor,  but  without  his 
knowledge ;  and  the  creditor,  before  he  was  informed  of  the  at- 
tachment, had  said,  that  if  the  debtor  did  not  secure  him,  he 
was  a  rascal.  The  court  held,  that  the  agreement  to  secure  the 
creditor  was  tantamount  to  the  creation  of  an  agency  in  the 
debtor,  which  authorized  him  to  cause  the  attachment;  or  if  not, 
that  the  attachment  was  ratified  by  the  creditor;  and  in  either 
case  it  was  valid  against  subsequent  attaching  creditors.^ 

§  282.  There  are  other  cases  in  which  attachments  will  be 
held  to  be  dissolved,  by  the  acts  of  the  plaintiff,  as  to  subse- 
quent attaching  creditors.  Each  attacher  has  a  right  to  the  sur- 
plus of  the  defendant's  property,  after  satisfying  the  previous 
attachments ;  and  any  act  of  an  attaching  creditor,  after  the  in- 
stitution of  his  suit,  altering  his  writ,  or  changing  or  increasing 
the  demand  upon  which  he  attached,  is,  in  effect,  a  fraud  upon 
the  subsequent  attachers,  and  is  regarded  as  dissolving  his  at- 
tachment so  far  as  they  are  concerned. 

In  the  matter  of.  an  alteration  of  the  writ,  it  has  been  held, 
that  an  attachment  is  dissolved,  as  between  creditors,  by  amend- 
ing the  writ,  under  leave  of  court,  by  striking  out  the  name  of 
one  of  two  defendants,  so  that  the  action  stands  as  against  the 

1  Baiid  V.  WiUiams,  19  Pick.  881.  ^  Bajley  v.  Biyant,  24  Pick.  198. 
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other  defendant  onlj.^    So,  too,  by  changing  the  place  to  which 
the  writ  is  made  returnable.* 

In  the  case  of  changing  or  increasing  the  demand  upon  which 
the  attachment  was  obtained,  the  filing  of  a  new  count  to  the 
declaration,  which  does  not  appear  by  the  record  to  be  for  the 
same  cause  of  action  as  that  originally  sued  on,  will  dissolve 
the  attachment  A  case  of  this  description  first  came  up  in 
Massachusetts,  upon  the  following  facts.  The  first  attacher's 
writ  contained  two  counts,  the  first,  upon  a  promissory  note  for 
$171.82,  the  second  for  $2000,  money  had  and  received.  While 
the  action  was  pending,  the  plainti£P  added  three  counts;  the 
first  for  f  322,  the  balance  of  an  account  annexed,  in  which  the 
charges  were  principally  for  labor,  articles  sold  and  delivered, 
and  money  paid ;  the  second,  on  a  promissory  note  for  $96 ;  and 
the  third,  on  a  promissory  note  for  S500.  Upon  this  state  of 
facts  a  controversy  arose  between  this  plaintiff  and  a  subsequent 
attacher,  each  claiming  the  proceeds  of  the  property  attached. 
The  court  declared  the  first  attachment  dissolved,  and  used  the 
following  language:  **We  think  that  after  an  attachment,  or 
holding  to  bail,  the  plaintiff  cannot  alter  his  writ  to  the  injury 
of  a  subsequent  attaching  creditor,  or  of  bail.  The  subsequently 
attaching  creditor  has  a  vested  right  to  the  excess  beyond  the 
amount  of  the  judgment  to  be  rendered  upon  the  writ  of  the  first 
attaching  creditor,  as  it  was  when  served.  So,  bail  are  not  to 
be  made  liable  for  a  greater  sum  than  was  included  in  the  writ 
at  the  time  when  they  entered  into  the  bail-bond.  It  is  said 
that  the  second  count  would  cover  the  additional  counts ;  but  it 
cannot  be  ascertained  from  the  record  that  it  was  intended  to 
cover  them. "  ^  The  same  court  held  the  same  views,  in  a  subse- 
quent case,  where  the  declaration  contained  a  count  for  money 
had  and  received,  and  a  count  for  goods  sold  and  delivered ;  and 
the  plaintiff,  in  the  progress  of  the  suit,  under  a  leave  to  amend, 
filed  nine  new  counts,  on  notes,  checks,  and  for  money  lent,  Ac 
The  court  there  say:  "The  claim  or  cause  of  action,  for  the 
security  of  which  a  creditor  obtains  his  lien  by  attachment, 
should  be  clearly  indicated  in  the  writ  and  declaration.*  The 
declaration  should  set  forth  clearly  the  cause  or  causes  of  action 
to  be  secured  by  the  attachment.  And  it  would  be  a  manifest 
injustice  to  a  subsequently  attaching  creditor,  to  permit  the  prior 

1  Peck  V.  SUl,  8  Conn.  157.  man  v,  Creech,  112  Mass.  180.    See  Young 

^  Barrows  v,  Stoddard,  8  Conn.  481 ;    v,  Broadbent,   28    Iowa,   589;   Wood  p. 
Starr  v.  Lyon,  5  Ibid.  588.  Denny,  7  Gray,  540. 

»  Willis  V.  Crooker,  1  Pick.  204;  Fwe- 
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attacher  to  amend,  bj  the  introdttction  of  claims  which  were  not 
originally  set  forth  and  relied  upon  in  the  declaration ;  for  he 
has  a  vested  interest  in  the  surplus.  The  rights  of  the  attaching 
creditors  should  be  ascertained  as  they  existed  and  were  dis- 
closed by  the  writ  and  declaration,  at  the  time  when  they  made 
their  attachments.  If  it  were  otherwise,  the  attachment  law 
might  be  made  a  most  powerful  engine  of  fraud,  that  would 
work  up  the  whole  of  the  debtor's  property  for  the  use  of  the 
first  attacher  who  should  think  proper  to  enlarge  his  claims 
sufficiently  to  embrace  it"^  So,  where  a  defendant  in  an  at- 
tachment suffered  default^  and  tho  plaintiff  took  judgment  for 
the  whole  claim  in  suit,  without  deducting  therefrom  the  amount 
of  certain  articles  received  by  him  from  the  defendant  in  part 
payment  of  the  claim;  it  was  held,  that  his  attachment  was 
thereby  vacated  as  to  subsequent  attaching  creditors.^  So, 
where,  by  agreement  between  the  plaintiff  and  the  defendant, 
jodgment  was  taken  for  claims  which  were  not  recoverable 
under  any  coimt  in  the  declaration ,  it  was  held  to  be  a  fraud 
which  dissolved  the  attachment  as  against  a  subsequent 
attacher.^ 

§  282  a.  The  doctrines  stated  in  the  next  preceding  section 
were  applied  in  Colorado,  in  a  case  where,  pending  the  attach- 
ment, tihe  defendant  sold  real  estate  upon  which  the  attachment 
had  been  levied,  and  after  the  sale,  the  plaintiff,  with  knowledge 
thereof,  amended  his  proceedings,  and  took  judgment  by  confes- 

^  Fairfield  v.  Baldwin,  12  Pick.  898;  declaration  were  large  enough   to   have 

Latterloh  v,  Mcllhenny  Co.,  74  Texas,  78;  covered  them ;  and  should  seek  to  collect 

Parks  V.  Toang,  76  Ibid.  278.  this  whole  amount  of  his  debtor ;  this 

*  Peirce  v.  Partridge,  8  Metcalf,  44.  wonld  be  doing  a  wrong  to  the  rights  of 

*  Page  V.  Jewett,  46  New  Hamp.  441.  subsequent  attaching  creditors,  which 
In  this  case  the  court,  after  a  review  of  vitiates  his  attachment,  as  against  such 
the  anthorities  in  that  and  other  States,  creditors,  unless  it  be  shown  affirmatively 
thos  sums  up  the  doctrine  on  this  sub-  that  the  error  was  the  result  of  mere 
JMt:  "So,  if  a  prior  attaching  creditor  mistake  or  accident ;  in  which  last  case 
takes  his  judgment  for  a  lai^er  amount  the  whole  judgment  will  not  be  held  void 
than  he  could  properly  have  done  under  as  to  snbseqnent  attaching  creditors  ;  but 
his  deckration,  either  in  consequence  of  in  the  absence  of  such  affirmative  proof 
adding  amendments  for  new  causes  of  of  mistake,  ftc.,  the  wrong  done  to  subse- 
action  or  without  such  amendments,  or  quent  attaching  creditors,  or  attempted  or 
if  he  take  judgment  for  a  claim  larger  intended  to  be  done,  the  law  pronounces  a 
than  was  due  at  the  time  the  writ  was  fraud  upon  them,  and  visits  the  fnad 
Ottde  and  served,  or  on  any  other  claim  with  its  ordinary  penalty;  it  makes  the 
than  that  which  was  intended  to  be  in-  judgment  into  which  the  fraud  enters  void 
eladed  in  the  suit  at  the  lime  of  the  as  to  those  injured  or  intended  to  be  in- 
sttachment,  even  though  the  ad  damnum  jured  by  the  fraud,  and  the  attachments 
in  the  writ,  and  the  counts  in  the  original  are  so  far  vitiated." 
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sion  for  m(\re  than  double  the  amount  for  which  the  attachment 
was  levied  on  the  real  estate,  and  under  execution  on  that  judg- 
ment the  real  estate  was  sold.  The  purchasers  of  the  real  estate 
from  the  defendant  filed  a  bill  in  chancery  to  set  aside  the  sale, 
and  release  and  discharge  the  lien  of  the  judgment ;  and  the  bill 
was  sustained,  upon  the  ground  that  the  lien  of  the  attachment 
was  lost,  as  against  subsequent  purchasers  from  the  defendant, 
by  the  increase  of  the  plaintiff's  demand,  with  notice  of  the 
previous  sale  by  the  defendants.^  But,  on  appeal,  this  decision 
was  reversed,  and  the  bill  dismissed,  by  the  Supreme  Court  of 
the  United  States,  on  the  ground  that  the  complainants  in  the 
bill  were  not  creditors,  but  purchasers  pendente  lite^  and  there- 
fore as  conclusively  bound  by  the  results  of  the  litigation,  what- 
ever they  might  be,  as  if  they  had  been  parties  to  it  from  the 
outset^ 

§  282  &.  In  the  case  referred  to  in  the  next  preceding  section, 
it  will  be  observed  that  the  purchasers  of  the  real  estate  must, 
when  they  made  the  purchase,  have  known  that  the  attachment 
had  been  levied  on  it,  and  therefore  they  were  bound  by  the  re- 
sults of  the  litigation.  But  where  one,  in  good  faith  and  for  a 
valuable  consideration,  purchased  a  money  claim  in  favor  of 
Jimathan  G.  D.  against  A.,  not  knowing  that  before  the  pur- 
chase A.  had  been  summoned  as  garnishee  of  John  C.  D.,  in 
another  State;  and,  after  his  purchase,  the  proceedings  in  the 
attachment  suit  were  amended  by  inserting  tiie  name  of  Jona- 
than for  John;  it  was  held,  that  the  amendment  could  not 
affect  his  interest  under  the  assignment  of  the  claim,  and 
that,  as  against  him,  the  attachment  was  by  the  amendment 
dissolved,' 

^  Tilton  V.  Gofield,  2  Colorado^  392.  might  be  lai^r  than  waa  then  antici- 
^  Coficld  V.  Tilton,  98  United  Statea,  pated.  They  took  the  chances  and  most 
168.  The  court  said:  "The  appellees  abide  the  reault.  Having  obtrnded  tbem- 
[complainants]  Toluntarily  took  the  post-  selTea  upon  the  property  attached,  they 
tion  they  occupy.  They  chose  to  buy  a  insist  that  their  purchase  narrowed  the 
large  amount  o^  property,  including  that  rights  of  the  plaintiffs,  and  circumscribed 
in  controversy,  from  the  fugitive  debtor,  the  jurisdiction  of  the  court.  Such  is  not 
This  was  done  after  the  latter  had  been  the  law.  After  their  purchase,  the  court, 
seized  under  the  writ  of  attachment,  and  the  parties,  and  the  res  stood  in  all  le- 
while  the  suit  in  which  it  was  issued  was  spects  as  they  stood  before;  and  the  jndg- 
•till  pending.  They  took  the  title  subject  ment,  sale,  and  conveyance  have  exactly 
to  the  contingencies  of  the  amendments  the  same  effect  as  if  the  appellees  and  the 
that  were  made,  and  of  everything  else,  facts  npon  which  they  rely  had  no  exist- 
not  coram  ncn  Judice,   the  court  might  enoe." 

see  fit  to  do  in  the  case.  The  attachment  *  Moore  v,  Oraham,  5S  Ui«^i*ig*<*,  Si.^ 
might   be   discharged  or  the  judgment 
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§  28S.  Where  the  parties,  during  the  pendency  of  a  suit  hy 
attachment,  made  a  settlement  of  all  their  accounts,  by  which  a 
balance  was  found  due  to  the  plaintiff,,  for  which  judgment  was 
entered  in  his  favor  by  consent;  and  the  settlement  included 
some  demands  for  which  the  writ  contained  no  proper  counts, 
and  some  which  were  not  payable  till  after  the  action  was  com^ 
menced ;  it  was  held,  that  the  attachment  was  dissolved  in  totOj 
as  to  subsequent  attaching  creditors.  ^ 

§  284.  A  very  strong  case  was  where,  by  a  slip  of  the  pen,  in 
m^ing  out  the  writ,  the  command  to  the  officer  was  to  attach 
to  the  value  of  six  dollars  only,  while  the  cause  of  action  set 
forth,  and  the  judgment  afterwards  recovered,  were  for  more 
than/ottr  hundred  dollars.  With  the  consent  of  the  defendant, 
the  writ  was  amended  by  inserting  the  word  htmdred  after  the 
work  fix;  and  yet  it  was  decided,  that  a  subsequent  attacher 
was  not  affected  by  the  amendment,  and  that  he  might  maintain 
an  action  against  the  officer  for  applying  the  attached  property 
in  full  satisfaction  of  the  previous  attachment;  there  not  being 
Bofficient  to  satisfy  both.' 

§  285.  But  where  an  attorney,  inadvertently,  and  without  the 
knowledge  of  his  client,  took  a  judgment  and  obtained  execu- 
tion for  a  sum  known  by  his  client  to  be  more  than  was  really 
due  him,  and  on  discovering  his  mistake,  went  to  the  officer 
holding  the  execution  and  stated  the  sum  that  was  actually  due 
the  plaintiff,  and  that  he  had  come  to  give  instructions  relative 
to  the  service  of  the  execution ;  it  was  held,  that,  as  there  was 
no  fraudulent  intent,  but  a  mere  mistake,  the  attachment  was 
not  thereby  dissolved.^  And  so,  a  mere  amendment  of  the  dec- 
laration, by  which  the  amount  to  be  recovered  is  not  increased, 
and  no  new  cause  of  action  is  introduced,  will  not  vacate  an  at- 
tachment. If,  for  example,  there  are  money  counts  only  in  the 
declaration,  which  refer  to  a  bill  of  particulars  annexed,  contain- 
ing a  description  of  bills  of  exchange,  notes,  &c.,  which  are  to 
be  offered  in  evidence ;  counts  subsequently  added,  technically 
describing  those  bills,  notes,  <tc.,  would  not  be  considered  as 
new  causes  of  action,  but  as  entirely  consistent  with  the  intent 

^  Clark  9.    Fozcroft,  7  Mainey   848;  remarks  upon  the  cases   of  Fairfield  v. 

Fnrbtnks «.  Stanley,  18  IbkL  296.  Baldwin,   and  Pierce  v.   Partridge.    See 

'  Putnam  v.  Hall,  3  Pick.  445;  Dan*  Laighton  v.  Lord,  9  Foster,  237;  Pagev. 

ieUonv.  Andrews,  1  Ibid.  156.  Jewett,   46  New  Hamp.  441;  Mendes  v, 

*  Feltoo  V.  Wadsworth,    7   Cashing,  Freiters,  16  Ne7ada,  388. 
517.    See,  m  the  opinion  of  the  coart,  the 
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of  the  plaintifiF,  as  originally  manifested  in  his  writ  and  declara- 
tion. If,  however,  such  an  intent  cannot  be  inferred  from  tiie 
writ  and  declaration,  the  new  counts  will  be  considered  to  be  for 
other  than  the  causes  originally  set  forth.  ^  So,  where  a  plain- 
tiff, by  an  amendment  of  his  declaration,  increased  the  amount 
declared  on  in  the  writ,  and  the  amount  of  the  ad  damnumj  and 
obtained  judgment  for  a  sum  larger  than  could  have  been  recov- 
ered under  the  original  writ;. but  when  execution  was  issued,  in- 
structed  the  oflScer  holding  it  to  levy  on  the  property  only  to  the 
extent  of  the  amount  claimed  in  the  original  writ;  thus  showing 
that  there  was  no  intent  to  prejudice  or  injure  subsequent  at- 
tachers ;  it  was  held  that  the  attfiichment  was  not  dissolved.^ 

§  286.  But  where  a  declaration  contains  the  money  counts, 
how  is  it  to  be  determined  what  demands  were  put  in  suit,  and 
what  were  afterwards  introduced  ?  The  rule  seems  to  be,  that 
those  which  the  plaintiff  owned  when  the  suit  was  brought,  and 
which  were  due  and  payable,  and  liable  to  be  introduced  without 
amendments,  and  which  were  so  introduced,  and  judgment  ob- 
tained upon  them,  cannot,  in  the  absence  of  contradictory  proo^ 
be  regarded  as  not  in  suit;  for  instance,  none  of  the  cases 
decide  that  an  attachment  would  be  dissolved,  by  proving  a 
promissory  note  under  a  money  count  originally  contained  in 
the  declaration.^ 

§  287.  As  before  stated,^  a  mere  amendment  of  a  declaration, 
by  which  the  amount  to  be  recovered  is  not  increased,  and  no 
new  cause  of  action  Is  introduced,  will  not  dissolve  an  attach- 
ment; nor  will  an  amendment  of  the  given  name  of  the  plain- 
tiff,^ or  of  one  of  two  defendants;®  nor  will  an  amendment  by 
striking  out  the  middle  initial  letter  in  the  name  of  the  defend- 
ant;^ nor  will  an  amendment  of  a  writ  against  W.  R,  by  insert- 
ing the  words,  ^  otherwise  called  W.  J.  R  "  ®  But  the  introduction 
of  new  defendants  into  the  writ  after  the  levy  of  it  will  have  that 
effect  Thus,  where  partnership  property  was  attached,  upon  a 
writ  containing  the  names  of  three  only  out  of  four  partners,  and 
the  next  day  the  name  of  the  fourth  was  inserted,  and  a  new  at- 

1  Fairfield  v.  Baldwin^  12  Pick.  888 ;  *  Fairbanks  v.  Stanley,  18  Maine,  296. 
Miller  v.  Clark,  8  Ibid.  412  ;  Ball  v.  Claflin,.        «  AnU,  §  285. 

5  Ibid.  803;  Laighton  v.  Lord,  9  Foster,  *  Cain  v.  Rockwell,  182  Ifass.  198 ; 

287 ;    McCam  v.   Riveni,    7  Iowa,   404;  Wight  v.  Hale,  2  Cashing,  486. 

Austin  V.  Barlington,  84  Vermont,  506.  *  West «.  Piatt,  116  Mass.  808. 

2  Cutler  V,  Lang,  80  Federal  Reporter,  ^  Diettrich  v,  Wolffson,  186  Mass.  885. 
173.  •  Wentworth  v.  Sawyer,  76  Maine,  484. 
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tachment  made  upon  the  same  property ;  but  in  the  mean  time 
another  creditor  had  attached  the  property,  upon  a  writ  against 
die  four  partners ;  it  was  decided,  that  the  first  attachment  was 
vacated  as  against  the  second.^  Much  more  will  an  attachment 
be  dissolved  by  the  substitution  of  another  defendant  for  the  one 
against  whom  it  issued.^ 

• 

§  288.  Another  act  of  a  plaintiff  by  which,  as  to  subsequent 
attachers,  it  is  said  his  attachment  will  be  dissolved,  is  the  re- 
ferring of  the  action,  and  all  demands  between  the  plaintiff  and 
dtfendant^  to  arbitration ;  imless  it  be  shown  that  the  reference 
covered  only  the  demands  sued  upon.  The  Supreme  Court  of 
Maine  carried  the  doctrine  a  step  further,  and  held,  that  it 
makes  no  difference  whether  any  new  demand  beyond  the  origi- 
nal cause  of  action  is  introduced,  or  if  introduced,  whether  it  is 
allowed,  or  not.  The  mere  act  of  referring,  where  the  rule  of 
reference  is  carried  into  effect,  is  considered  to  dissolve  the  at- 
tachment; on  the  principle,  that,  for  the  sake  of  a  general  set- 
tlement with  his  adversary,  or  for  any  other  reason  satisfactory 
to  himself,  the  plaintiff  consents  to  waive  and  does  waive  the 
security  he  holds  under  his  attachment.  And  the  court  say, 
'^  Unless  such  a  principle  should  be  adhered  to,  a  plaintiff's  de- 
mand might  be  essentially  increased,  by  the  introduction  of  new 
causes  of  action,  and  in  this  manner  a  second  attaching  creditor 
might  lose  the  benefit  of  his  attachment,  and  though  with  no 
immoral  motive  on  the  part  of  the  plaintiff,  such  second  credit- 
or would  be,  in  legal  contemplation,  defrauded  of  his  rights. "  ^ 

The  better  rule,  however,  seems  to  be  that  adopted  in  Massachu- 
setts, where,  though  it  was  at  first  held  that  the  mere  fact  of 
entering  into  such  a  reference  dissolves  the  attachment,^  in  a 
subsequent  case  that  decision  was  limited,  and  it  was  determined 
that^  if  it  be  shown  that  no  new  demand  was  admitted  by  the 
referees,  the  attachment  will  not  be  dissolved.* 

§  289,  Fraudulent  attachments  will  also  be  overturned,  when 
brought  in  conflict  with  the  rights  of  third  persons,  other  than 
attaching  creditors.  Thus,  where  A.,  being  desirous  of  purchas- 
ing certain  mortgaged  land,  paid  the  mortgagee  the  value  of  his 
interest  therein,  and  the  mortgagee  reconveyed  to  the  mortgagor, 

*  Deimy  v.  Ward,  8  Pick.  199.  *  Clark  «.  Foxcroft,  7  Maine,  848.    See 

'  UiUedgeTiUe  Man.  Co.  v.  Bivea,  44    Mooney  v.  Eavanangh,  4  Maine,  277. 
Geoigia,  479.  «  HiU  v.  HunneweU,  1  Pick.  192. 

»  Seeley  v.  Brown,  14  Pick.  177. 
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to  enable  him  to  give  a  deed  of  tibe  whole  estate  to  A.,  but  im- 
mediately afterwards^  and  before  the  deed  to  A.  was  executed, 
attached  the  land  in  a  Buit  againat  the  mortgagor,  the  attach- 
ment was  declared  fraudulent  and  void  as  against  A.^ 

A  case  involving  similar  principles  came  up  in  Yermont, 
under  a  petition  to  foreclose  a  mortgage.  A.  and  B,  were  cred- 
itors of  C,  who  had  engaged  to  give  A,  security  for  his  debt  by 
a  mortgage  on  lands.  On  a  certain  day,  finding  himself  in  fail- 
ing circumstances,  C.  applied  to  B.  and  stated  to  him  his  pledge 
to  A.,  and  requested  B.  to  prepare  &  note  and  a  mortgage  to  A. 
to  secure  the  payment  of  the  note;  at  the  same  time  disclosing  to 
B.  his  situation,  and  pointing  out  to  him  property  to  a  large 
amount,  which  he  requested  B.  to  attach  for  his  own  security. 
To  this  arrangement  B.  made  no  objection,  and  C.  executed  the 
note  and  mortgage  and  took  them  away,  and  the  mortgage  was 
lodged  for  record  early  the  next  morning.  In  the  mean  time,  B. 
sued  out  attachments  against  C,  and  attached  the  premises  em- 
braced in  the  mortgage,  together  with  the  other  property  desig- 
nated by  C.  The  controversy  was  between  A.,  claiming  the 
property  under  the  mortgage,  and  B.,  claiming  it  imder  the  at- 
tachment It  was  held,  that  the  attempt  by  B.  to  defeat  the 
arrangement  he  had  previously  acquiesced  in,  was  inconsistent 
with  good  faith,  and  surreptitious,  and  that  the  mortgage  should 
be  preferred  to  the  attachment.^ 

In  New  Hampshire  was  a  similar  case.  A.  had  mortgaged 
certain  real  estate,  apparently  for  its  full  value.  R  and  G. 
being  both  creditors  of  A.,  B.  informs  C.  that  he  proposes  to  pro- 
cure an  arrangement  by  which  that  mortgage  shall  be  removed 
and  one  taken  to  himself,  and  C.  advises  him  to  effect  the  arrange- 
ment, which  is  at  once  proceeded  with.  Before  the  necessary 
writings  are  prepared,  and  while  they  are  in  progress,  C.  causes 
an  attachment  to  be  made  of  the  land ;  which  does  not  become 
known  to  B.  and  the  other  parties,  until  their  agreement  was 
completed  and  the  deeds  recorded.  B.  then  filed  his  bill  in 
equity,  setting  forth  the  facts,  and  praying  that  C.  might  be  en- 
joined against  claiming  anything  in  the  land  contrary  to  the 
title  of  the  plaintiff  under  the  mortgage,  and  that  the  attadmient 
might  be  postponed  to  the  mortgage.  The  court,  considering 
the  attachment  under  such  circumstances  to  operate  as  a  direct 
fraud  upon  B.,  granted  the  decree  according  to  the  prayer  of  the 
bill.« 

^  Spear  v.  Hubbard,  4  Pick.  148.  *  BosweU  v.  Davis,  10  New  Hamp^  4I& 

^  Temple  v.  Hooker,  6  Yermont,  240. 
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So,  where  a  conveyance  had  been  made  of  certain  lands,  on 
the  7th  of  May,  and  before  it  could  be  properly  recorded,  one 
attached  the  lands  to  secure  a  note  signed  by  the  grantors  on 
the  8th  of  May,  and  payable  in  thirty  days,  but  which  was  ante- 
dated, as  the  third  of  April  preceding,  being  the  time  when  the 
goods  which  formed  the  consideration  of  it  had  been  sold  on  a 
credit  of  six  months ;  it  was  held,  that  the  antedating  the  note, 
and  creating  a  present  debt,  on  which  the  attachment  of  the 
lands  was  made,  was  a  fraud  on  the  grantees,  and  did  not  disturb 
their  rights  under  the  conveyance,  whatever  might  be  the  valid- 
ity of  the  proceedings  as  between  the  parties.^ 

^  Briggs  V.  Freuchy  2  Sumner,  251. 
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CHAPTER  XIL 

CUSTODY  OP  ATTACHED  PROPERTY. 

§  290.  When  an  oflScer  levies  an  attachment  on  personal  prop- 
erty, he  becomes  liable  therefor  at  the  termination  of  the  suit; 
on  the  one  hand,  for  its  production  to  satisfy  the  plaiutifiPs  exe- 
cution, if  obtained  ;  on  the  other,  for  its  return  to  the  defendant, 
if  the  suit  fails,  or  the  attachment  be  otherwise  dissolved. 
Hence,  the  first  duty  of  the  ofHcer  is  to  retain  possession  of  the 
property.  If  he  do  not,  he  will  be  regarded  as  having  abandoned 
the  attachment ;  and  its  lien,  as  to  subsequent  attachers,  or  bona 
fide  purchasers  from  the  defendant,  will  be  lost.^  He  has  no 
authority  to  deliver  the  attached  property  to  the  plaintijff.*  But 
if  the  plaintiff  consent  that  the  property  pass  out  of  the  officer's 
possession,  the  defendant  cannot  take  advantage  of  that  fact  to 
dissolve  the  attachment.  Thus,  where  a  steamboat  was  attached, 
but,  by  agreement  between  the  plaintiff  and  the  master  of  the 
boat,  was  allowed  to  proceed  on  its  voyage,  with  the  understand- 
ing that  on  its  return  it  should  be  delivered  to  the  sheriff,  sub- 
ject to  the  writ ;  it  was  held  that,  as  between  the  parties  to  the 
action,  the  lien  of  the  attachment  was  not  extinguished.^ 

§  291.  In  view  of  this  liability,  it  is  necessary  that  the  oflScer 
should  sustain  such  a  relation  to  personal  property  which  he  has 
seized,  as  will  enable  him  to  hold  it.  To  this  end,  he  is,  by  the 
levy  of  the  attachment  and  the  reduction  of  the  property  into 
his  possession,  vested  with  a  special  property  in  the  latter, 
which  enables  him  to  protect  the  rights  he  has  acquired ;  ^  and 

1  Nichols  V,  Patten,  18  Maine,  231 ;  Sanford  o.   Boring,    12  California,    5S9 ; 

VVaterhonse   v.    Smith,    22    Ibid.    887 ;  Chadbourne  v.  Samner,  16  New  Hamp. 

Thompson  v.  Baker,  74  Ibid.  48  ;  Bald-  129. 

win  V.  Jackson,  12  Mass.  181 ;  Boynton         *  Yanneter  v.  CitMsman,  89  Michigan, 

V,  Warren,  99  Ibid.  172;  Sanderson  v.  810. 

Edwards,  16  Pick.  144 ;  Brace  v.  Holden,  •  Conn  v.  Caldwell,  6  Illinois  (1  Gil- 

21   Ibid.   187  ;    Taintor  v.   Williams,    7  man),  681.      See  Fifield  o.  Wooster,  21 

(^onn.  271 ;   Pomroy  v.  Eingsley,  1  Tyler,  Vermont,  216. 
294;  Fitch  v.  Rogers,  7  Vermont,  403;         *  Pose,  §371;  Barker  v.  Miller,  6  John- 
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this  property  constitutes  an  insurable  interest,  which  he  may 
protect  by  obtaining  insurance  thereon ;  though  he  is  not  under 
obligation  to  do  so.^ 

This  special  property  of  the  officer  continues  so  long  as  he  re- 
mains liable  for  the  attached  effects,  either  to  have  them  forth- 
coming to  satisfy  the  plaintiff's  demand,  or  to  return  them  to 
the  owner,  upon  the  attachment  being  dissolved;  but  no  longer.^ 
For  any  violation  of  hia  possession,  while  his  liability  for  the 
property  continues,  he  may  maintain  trover,^  trespass,*  or  reple- 
vin;^ and  in  any  such  action  the  defendant  cannot  set  up  as  a 
defence  any  informality  or  irregularity  in  the  attachment  suit.® 
And  the  officer  alone  can  maintain  any  such  action ;  it  cannot  be 
maintained  by  the  attachment  plaintiff. '^      If   the  officer  die 
before  action  brought  in  his  favor  against  a  trespasser,  his  ad- 
ministrator may  maintain  trover,  for  the  benefit  of  the  attaching 
creditor.®    And  if  the  conversion  took  place  while  the  officer 
who  att^u^hed  the  property  remained  in  office,   his  .subsequent 
resignation  of  his  office  will  not  deprive  him  of  his  right  of  ac- 
tion.*    In  order  to  maintain  his  special  property,  and  to  entitle 
himself  to  the  continued  protection  of  the  law,  the  officer  must, 
in  his  proceedings  with  the  property  subsequent  to  the  attach- 
ment, comply  with  all  the  requirements  of  the  law,  or  show  some 
legal  excuse  for  not  doing  so ;  and  if  he  does  not,  he  becomes 
liable,  not  only  to  those  on  whose  behalf  he  acts,  but  also  to  the 
owner  of  the  property,  and  those  claiming  under  him  and  stand- 
ing in  his  situation.*^    Thus,  if  he  sell  the  property  without  law- 
ful authority,  he  is  counted  a  trespasser  ab  initio;    and  the 

wn,  195 ;    Hotchkiss    p.    McVickar,    12  Badlam  v.  Tucker,  1   Pick.  889 ;  Lowry 

Ibid.  408 ;  Wilbraham  v.  Snow,  2  Saan-  v.  Walker,  6  Vermont,  181 ;   Lathrop  v, 

^  47  ;  Ladd  v.  North,  2  Mass.  514  ;  Blake,  3  Foster,  46. 
Gibbs  V.  Chase,  10  Ibid.  125  ;  Whittier  v.         *  BrowneU  v.  Manchester,  1  Pick.  232  ; 

Smith,  11  Ibid.  211;  Poole  v,  Symonds,  Badlam  t^.  Tucker,  Ibid.  889;  Walker  v. 

1  New  Hampy  289  ;  Huntington  v.  Blais-  Poxcroft,  2  Maine,  270 ;  Strout  v.  Brad- 

ddl,  2  Ibid.  817  ;  Odiome  o.  Colley,  Ibid,  bury,  5  Ibid.  818  ;  Whitney  v.  Ladd,  10 

<M;  Lathrop    o.    Blake,   8    Foster,    46;  Vermont,  165. 

Nichols  V,   Valentine,    86    Maine,  822  ;         *  Perley  v.  Foster,  9  Mass.  112  ;  Gor- 

Stiles  V.  Davis,  1  Black,  101 ;  Foulks  v.  don  v,  Jenney,  16  Ibid.  465 ;  Carroll  v, 

Pf^  6  Nevada,  186  ;  Braley  v.  French,  Frank,  28  Missouri  Appeal,  69. 
i8  Vermont,  546.  *  MarshaU  v.  Marshall,  2  Houston,  125. 

^  White  V.  Madison,  26  Howard  Pract.         '  Skinner  v.  Stuart,  89  Barbour,  206  ; 

^1-  Schaeffer  v.  Marienthal,   17  Ohio  State, 

*  Collins  V.   Smith,   16  Vermont,   9;  188. 

Gates  V.  Oates,  15  Mass.  810 ;  Holt  v,  >  Hall  v  Walbridge,  2  Aikens,  215. 

Borbank,  47    New  Hamp.  164 ;    Went-  ^  PoUey  v.  Lenox  Iron  Works,  4  Allen, 

vorth  0.  Sawyer,  76  Maine,  484.  829 

*  Ladden   v.  Leavitt,  9   Mass.  104 ;  ^  Jordan  v.  Gallup^  16  Conn.  586. 

[279] 


§  292  CDSTODT  OF  ATTACHED  PBOPEBTT.  [CHAP.  ZII. 

pendency  of  the  action  in  which  the  attachment  was  made  is  ne 
obstacle  to  an  immediate  suit  by  the  owner.  ^ 

§  292.  To  what  degree  of  care  and  diligence  in  the  keeping  of 
attached  property  is  an  officer  to  be  held?  This  question  re- 
ceived a  careful  and  elaborate  consideration  by  the  Supreme 
Court  of  Vermont;  which  is  referred  to  here,  rather  than  in 
another  place,  because  it  was  raised  in  oonnection  with  the 
officer's  liability  to  the  plaintiff  in  attachment,  for  not  having 
property  forthcoming  on  execution.  Certain  cattle  were  at- 
tached, and  the  officer,  being  sued  for  failing  to  have  them  forth- 
coming, to  be  sold  on  execution,  offered  testimony  to  show  that 
when  they  were  attached,  he  delivered  them  for  safe  keeping 
to  one  A. ;  that  the  plaintiff's  agent,  who  ordered  the  attachment 
made,  was  present  and  made  no  objection ;  that  A.  put  the  cattle 
into  a  pasture,  with  a  good  and  sufficient  fence ;  and  in  a  few 
days  after,  the  defendant,  the  owner  of  the  cattle,  without  the 
knowledge  or  consent  of  the  officer,  or  of  A.,  took  down  the  fence 
of  the  pasture,  drove  the  cattle  out,  and  put  them  in  his  own 
pasture,  and  gave  such  notice  that  other  creditors  attached  and 
held  the  cattle.  This  testimony  was  rejected  by  the  court,  and 
the  matter  came  up  on  the  propriety  of  the  rejection.  The 
Supreme  Court,  after  examining  the  cases  cited  in  support  of 
the  plaintiff's  action,  and  discussing  the  subject  at  large,  held 
the  conclusion,  that  an  officer  attaching  personal  property  on 
mesne  process  should  only  be  liable  to  the  same  extent  as  bailees 
for  hire ;  and  though  liable  to  produce  the  attached  property  on 
execution,  he  may  excuse  himself  by  showing  that  it  is  not  in 
his  power,  and  that  he  has  been  guilty  of  no  fault  ^  The  same 
doctrine  is  held  in  New  Hampshire,  Massachusetts,  Tennessee, 
and  Iowa.® 

If,  however,  goods  which  an  officer  has  attached  be  afterwards 
levied  on  by  another  officer  and  taken  with  a  force  which  the 
former  is  not  at  the  time  able  to  resist,  such  levy  and  disposses- 
sion will  not  relieve  him  from  responsibility  for  the  goods,  if  he 
fail  to  institute  an  action  for  their  recovery,  or  to  organize  a 
sufficient  force  to  retake  them.* 

1  Ross  «.   Philbrick,  89    Maine,  29;         •  Kendall «.  Morse,  48  New Hamp.  553; 

Culver   r.    Rumsey,    7    Bradwell,    422  ;  Parrott  v.  Dearborn,  104  Mass.  104  ;  Snell 

Zschocke  v.  The  People,  62  Illinois,  127.  v.  The  State,  2  Swan,  844;  Cresswell  v. 

*  Bridges  v.  Perry,  14  Vermont,  262 ;  Burt,  61  Iowa,  690. 
Smith  V.  Chnrch,  27  Ibid.  166 ;  Briggs  v.         «  Wood  v.  Bodine,  89  New  York  Stt- 

Taylor,  28  Vermont,  180.    See  Moore  v,  preme  Ct.  854. 
Weatervelt,  1  Bosworth,  867. 
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§  292  a.    It  is  of  special  importance  that  an  officer  should  not 
leave  attached  property  in  the  possession  of  the  defendant,  un- 
less authorized  thereto  by  some  statutory  provision.     The  pos* 
session  of  personal  property  is  the  only  indicium  of  ownership; 
and  to  suffer  a  debtor  to  retain  possession  of  his  property  after  it 
has  been  attached  is  prima  facie  evidence  that  the  attachment  is 
fraudulent  in  respect  to  other  creditors;  whose  attachments,  or 
9k  bona  fide  purchase  from  the  defendant,  will  prevail  against  the 
attachment  whose  lien  has  thus  been  lost^    And  in  such  case  it 
has  been  held,  that  the  officer  has  not  even  constructive  posses- 
sion of  the  property.^    Hence,  he  cannot,  consistently  with  the 
preservation  of  his  lien,  constitute  as  his  agent  to  keep  the  prop- 
erty, eitiier  the  defendant,^  or  a  servant  of  the  defendant,  who 
continues  in  the  defendant's  employ.^     But  though  the  lien  will 
be  lost  by  suffering  the  property  to  go  back  into  the  possession 
of  the  debtor,  that  result  will  n(^  be  produced  by  the  defendant 
or   his  family  being    allowed,    without    interfering    with  the 
officer's  possession,  to  use  such  articles  as  will  not  be  injured  by 
such  use..     Therefore,  where  attached  effects  were  left  in  the 
house  inhabited  by  the  defendant,  in  the  charge  of  a  keeper  ap- 
pointed by  the  officer,  and  the  keeper  suffered  the  defendant's 
family  to  use  them,  the  court,  finding  that  the  use  was  permitted 
from  motives  of  humanity  and  compassion,  and  not  with  a  de- 
sign to  cover  the  property  against  creditors  by  a  pretended  at- 
tachment, held  that  tiie  attachment  was  not  thereby  dissolved.^ 
Nor  will  the  lien  be  lost  by  the  officer's  employing  the  wife  of 
the  defendant  as  keeper  of  the  property,  where  the  law  authorizes 
a  married  woman  ^^to  carry  on  any  trade  or  business,  and  per- 
form any  labor  or  services  on  her  sole  and  separate  accoimt "  ^ 

§  292  b.  Where  an  officer  leaves  attached  goods  in  the  pos- 
session of  the  defendant,  or  has  unauthorizedly  ceased  to  retain 
possession  of  them,  and  another  officer  attempts  to  attach  them, 
notice  to  him  of  the  first  attachment  will  not  prevent  his  acquir- 
ing a  lien  on  them ;  for,  though  an  attachment  may  have  been 

^  Oower   9.   SteTens,  19    Maine,  D2  ;  *  Gower  v,  Steyens,  19  Maine,  92. 

Donklee  p.  Fales,   5  New  Hamp.   527  ;  *  Boaeell  v.  Migor,  29  Missouri  Appeal^ 

Vmny  p.  Kingsley,  1  Tyler,  294  ;  Tain-  167. 

tor  9,  Williams,  7  Conn.  271 ;  Baker  v.  >  Baldwin  v.  Jackson,  12  Mass.  181. 

VariBii,  6  Gray,  627 ;  Flanagan  v.  Wood,  See  Train  v.  Wellington,  Ibid.  495  ;  Young 

SS  Vermont,  832  ;  Boot  v.  BailnMd  Co.,  v.  Walker,  12  New  Hamp.  502. 

46  Ohio  State,  222.  •  Farrington  v,  Edgerley,  13  Allen,  45a 

'  Knap  V.  Sprague,  9  Maes.  258  ;  Pills- 
^  V.  Small,  19  Maine,  485. 
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made,  yet  the  second  officer  may  justly  assume  it  to  hare  been 
abandoned,  when  the  possession  of  the  first  officer  was  relin- 
quished.^ But  if  the  second  officer  know  that  there  is  a  subsist- 
ing attachment,  and  an  unrescinded  contract  of  bailment, 
although  the  defendant  might  at  the  time  have  possession  of  the 
property,  he  cannot  acquire  a  lien  by  attaching  it^ 

§  292  c.  If  an  officer  suffer  articles  he  has  attached  to  be 
mixed  with  other  articles  of  a  like  kind,  which  had  been  pre- 
viously attached  by  another  officer,  who  returns  an  attachment; 
by  himself  of  the  whole,  the  special  property  of  the  officer  who 
permitted  the  intermixture  is  lost,  and  the  other  officer  is  enti- 
tled to  hold  the  articles.^ 

§  292  d.  What  effect  upon  an  attachment  has  the  removal  of 
the  attached  property,  by  the  officer,  beyond  his  bailiwick,  into 
a  foreign  jurisdiction  ?  It  seems  clear  that  the  mere  fact  of  such 
removal,  without  regard  to  the  circumstances  connected  witii 
it,  will  not  dissolve  the  attachment  In  determining  its  effect, 
therefore,  regard  must  be  had  to  the  object  and  manner  of  the 
removal.  The  first  point  to  be  determined  is,  whether  the  pur- 
pose of  the  officer  in  the  removal  was  a  lawful  one;  and  next 
whether  his  possession  of  the  property,  personally,  or  by  another, 
was  continued.  If  the  purpose  was  lawful  and  the  possession 
continued,  the  attachment  would  not  be  dissolved.  But  if  the 
purpose  was  unlawful,  though  his  possession  remained,  or  if  law- 
ful, and  he  lost  his  possession,  his  special  property  in  the  goods 
would  be  devested.  Thus,  where  an  officer  attached  certain 
sheep  in  Massachusetts,  and  delivered  them  to  a  keeper  in  Rhode 
Island,  taking  his  obligation  to  re-deliver  them  on  demand;  It 
was  held,  that  the  officer's  special  property  was  not  thereby  deter- 
mined.* Here,  the  purpose  was  entirely  lawful,  and  the  posses- 
sion of  the  keeper  was  tiiat  of  the  officer. 

But  where  a  sheriff  attached  certain  cotton  at  Vicksburg, 
Mississippi,  and  without  authority  of  law  or  of  the  parties  to  the 
suit,  shipped  it  to  a  conmiission  merchant  in  New  Orleans,  with 
instructions  to  sell  it  at  private  sale,  and  remit  the  proceeds  to 
him ;  and  the  proceeds  were  attached  in  the  hands  of  the  mer- 

1  Bagley  v.  White,  4  Pick.  895;  San-  •  Young  v.  Walker,  12NewHamii.502. 

derson  v.  Mwards,  16  Ibid.  144;  Gower  *  Grordon  r.  Jenney,  16  Maas.  465. 

V,  Stevens,    19    Maine,   92  ;    Young   v.  *  Brownell  v,  Manchester^  1  Pick.  882, 
Walker,  12  New  Hamp.  502  ;  Flanagan 
9.  Wood,  88  Vermont,  882. 
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cbant  by  another  creditor  of  the  defendant,  and  the  Yicksburg 
sheriff  claimed  them ;  it  was  held,  that  the  officer  had  violated 
his  official  duty  in  sending  the  cotton  to  New  Orleans,  and  that 
his  special  property  in  it  was  lost"^ 

§  292  e.  The  doctrines  thus  far  stated  apply  to  the  acts  of  the 
officer  himsell  We  come  now  to  a  class  of  cases  which,  for 
convenience,  require  a  separate  notice,  as  involving  the  results 
of  acts  done  by  parties  other  than  the  officer,  though  the  general 
principles  are,  on  the  whole,  similar.  It  is  customary,  and 
often  necessary,  for  an  attaching  officer  to  place  attached  prop- 
erty, for  safe  keeping,  in  charge  of  a  servant  appointed  by  him- 
self, whose  possession  is  his  possession.  In  such  case  the  lien 
of  the  attachment  is  in  no  sense  lost  by  the  officer's  possession 
ceasing  to  be  personal.  But  if  the  servant  placed  in  charge  of 
the  property  abandon  it,  and  it  come  into  the  possession  of  an 
adverse  claimant,^  or  be  attached  by  another  officer,*  the  lien 
of  the  first  attachment  will  be  lost. 

In  such  cases,  what  act,  what  species  of  possession,  and  what 
degree  of  vigilance,  will  constitute  legal  custody,  is  often  a 
qnestion  of  difficulty,  depending  upon  a  variety  of  circumstances, 
having  respect  to  the  nature  and  situation  of  the  property,  and 
the  purposes  for  which  custody  and  vigilance  are  required;  such 
as  protection  from  depredation  by  thieves,  preservation  from  the 
weather  and  other  causes  of  damage,  and  especially  giving  no- 
tice to  other  officers,  and  to  all  persons  having  conflicting 
claims.^ 

Where  wood  and  lumber  lying  on  a  wharf  were  attached,  and 
placed  by  the  officer  in  charge  of  a  keeper,  and  on  a  Sunday 
morning  the  keeper  went  away  from  the  wharf,  and  returned  in 
the  afternoon,  having  in  the  mean  time  secured  the  property  in 
the  manner  usual  on  Sundays,  by  locking  the  gates  of  the  wharf 
and  taking  the  key  with  him;  it  was  held  that  there  was  no 
neglect  on  the  part  of  the  keeper,  that  his  custody  was  still 
1^1,  and  that  the  attachment  was  not  abandoned.^  So,  where 
an  attachment  was  levied  on  a  parcel  of  hewn  stones  lying  scat- 
tered about  on  the  ground,  which  were  placed  by  the  officer  in 
charge  of  the  plaintiff,  whose  place  of  business  was  about  fifty 
or  sixty  rods  from  the  place  where  the  stones  lay,  and  in  sight 
of  them,  and  whose  boarding-house  was  also  in  sight  of  them ; 

>  Dick  «.  Bailey,  2  Louisiaiia  Annual,         *  Sanderson  v.  Edwards,  16  Pick.  144. 
974.  *  Sanderson  v.  Edwards,  16  Pick.  144. 

*  Carrington  «.  Smith,  8  Pick.  419.  *  Fettyplace  v.  Dutch,  13  Pick.  88& 
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it  was  held,  that  the  officer  remained  in  tiie  eonstrnctire  pos* 
Bession  of  them.  The  court  said:  ^'It  is  not  necessary,  to  con- 
tinue an  attachment,  that  an  officer  or  his  agent  should  remaia 
constantly  in  the  actual  possession.  The  nature  of  ibe  posses- 
sion and  custody  which  an  officer  is  to  keep,  will  depend  upon 
the  nature  and  position  of  the  property,  as  ships,  rafts,  piles  of 
lumber,  masses  of  stone,  or  lighter  or  more  portable  or  more 
valuable  goods.  In  general  it  may  be  said  that  it  shall  be  such 
a  custody  as  to  enable  an  officer  to  retain  and  assert  his  power 
and  control  over  the  property,  so  that  it  cannot  probably  be  with- 
drawn, or  taken  by  another  without  his  knowing  it.  Here,  it  is 
manifest  the  officer  did  not  intend  to  abandon  the  attachment^ 
and  that  the  measures  he  took,  considering  the  bulky  nature  of 
the  property,  and  the  situation  in  which  it  was  placed,  were  suf- 
ficient to  continue  his  possession  and  preserve  his  attachment "  ^ 

§  293.  As  previously  stated,^  the  officer  must  comply  with  all 
the  requirements  of  the  law,  or  show  some  legal  excuse  for  not 
doing  so.  We  will,  therefore,  consider  what  will,  and  what 
will  not,  excuse  an  officer,  for  not  having  attached  property 
forthcoming  on  the  execution. 

§  294.  Cf  tufficient  exctise.  There  can  be  no  doubt  that  an 
officer  may  excuse  his  failure  to  have  property  in  hand  to  answer 
the  execution,  by  showing  that,  though  attached  as  the  property 
of  the  defendant,  it  was,  in  fact,  not  his.  Whether,  if  this 
fact  was  known  to  him  when  he  levied  the  attachment,  and  he, 
notwithstanding,  made  the  levy,  and  returned  the  prc^rty  as 
attached,  he  could  afterwards  excuse  himself  on  that  ground,  is 
questionable;^  but  where,  at  the  time  of  the  levy,  he  believes 
the  property  to  be  the  defefndant's,  and  takes  it  as  such,  and  it 
turns  out  afterwards  that  it  was  not,  and  he  fails  to  have  it  ready 
to  meet  the  execution,  he  can  certainly  escape  liability  by  prov- 
ing the  fact  to  have  been  so.^  So,  if  an  officer  attach  property 
of  the  defendant^  which  is  by  law  exempt  from  attachment,  he 
cannot  be  held  responsible  for  its  non-delivery  on  execution, 

1  Hemmenway  v,  Wheeler,   14   Pick.  Ibid.   556  ;    Dewey  v.  Field,  4  Metcal^ 

408.      See    Commonwealth   v.    Brigham,  381 ;   Jordan  v.  Gallup,  16  Conn.  586 ; 

128  Mass.  248.  Cilley    v.   Jenness,    2    New   Hamp.  87 ; 

*  Ante,  §  291.  French  v.  Stanley,  31  Maine,  512  ;  Chap- 
s  French  v.  Stanley,  21  Maine,  512.  man  v.  Smith,  16  Howard  Sup.  Ct.  114 ; 

*  Fuller  V,  Holden,  4  Maaa.  498;  Tyler  Hagne  v.  Seymour,  5  Wendell,  809  ;  Ma- 
V,  Ulmer,  12  Ibid.  168;  Denny  v.  Willard,  son  v.  Watts,  7  Alabama,  703  ;  State  p. 
11  Pick.  519  ;  Ganada  v.  Southwiek,  16    Ogle,  2  Houston,  871. 
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imlesB  it  was  attached  with  the  consent  of  the  defendant '  So, 
if  he  attach  property  which  is  in  cuitodia  legis^  and  therefore  nbt 
attachable,  he  is  not  liable  for  failing  to  have  it  forthcoming  on 
ezecation.^  And  if  attached  property,  of  which  due  care  is 
taken  by  the  officer,  be  lost  by  fire  or  theft,  the  officer  is  not 
liable  for  the  loss ;  otherwise  however,  if  it  be  burned  or  stolen 
while  he  (Hnits  dne  care  to  prevent  suck  loes»' 

§  295.  Of  imuffleient  excuBe.  An  officer  cannot  protect  him* 
self  from  his  obligation  to  have  the  property  forthcoming  on 
execution,  by  making  return  that  he  attached  it  ^  at  the  rtak  of 
the  plaintiffF.^  Such  a  return  could  not  affect  the  rights  of 
the  creditor,  or  relieve  the  officer  from  any  portion  of  hia 
responsibility.* 

§  296.  If  an  officer  attach  property  under  an  informal  writ, 
and  afterwards  the  writ  is  altered  and  made  to  assume  a  legal 
form,  and  the  plaintiff  obtain  judgment  upon  it,  the  subsequent 
alteration  will  not  excuse  the  officer  from  keeping  the  property 
safely,  that  it  may  be  applied  to  satisfy  the  plaintiff's  judgment, 
or  returned  to  the  defendant^  i£  he  should  become  entitled  to  it  ^ 

§  296  a.  In  some  States,  two  or  more  courts  of  co-ordinate 
jarisdiction  direct  their  process  to  the  same  officer.  In  such 
case,  if  he  attach  property  under  a  writ  issued  out  of  one  court, 
and  afterwards  attech  it  again  under  a  writ  from  another  court, 
the  latter  court  may  order  the  property  to  be  sold,  but  can  only 
deal  with  the  excess  of  the  proceeds  of  the  sale  over  the  amount 
of  the  first  attachment  If  it  assume  to  apply  the  proceeds  to 
the  second  attachment,  and  the  officer  submit  to  its  mandate  to 
that  end,  it  will  form  no  excuse  for  his  not  having  the  proceeds 
forthcoming  to  satisfy  the  first  attachment^ 

§297.  The  taking  of  attached  property  out  of  the  officer*s 
custody,  by  a  wrong-doer,  without  any  act  of  abandonment  on 
the  part  of  the  officer,  will  not  defeat  the  attachment ;  ^  nor  will 
it  ^cuse  his  failure  to  have  it  forthcoming  on  execution.  ^  In 
aach  case,  he  may  follow  and  retake  it  wherever  he  may  find  it^ 

1  CjSkj  p.  Jenness,  2  Kew  Hamp.  87.  *  Childfl  o.  Ham,  28  Maine,  74. 

'  Ante,  i  261 ;  Hale  v.  Danoan,  Bray-        •  Weaker  v.  Wood,  49  GaUfornia,  297. 
ton,  182.  f  Harriman  v.  Gray,  108  Maaa.  229 ; 

*  Dorman  v,  Kane,  5  AUen,  88 ;  Stair  Lofell  v.  Sabia,  15  New  Hamp.  29. 

*.  Moon,  8  McLean,  864.  *  LoTeU  %,  BMn,  16  New  Hamp,  29. 

*  Umjoy  9.  Hntehinai  28  Mainei  272. 
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even  if  taken  into  another  State ;  ^  and  he  may  maintain  an  ac- 
tion against  the  wrong-doer,  or  against  another  officer  who  sub- 
sequently attached  it^  In  an  action  against  an  officer  for  snch 
a  failure,  the  property  consisted  of  a  quantity  of  logs,  and  he 
offered  to  prove  that  the  logs  were  afloat  in  a  body,  with  a  boom 
around  them,  on  their  way  from  one  point  to  another,  and  tbat 
the  current  of  the  water  and  the  power  of  the  wind  were  so  great 
that  the  officer,  with  any  force  he  could  command,  could  not 
stop  the  logs  in  his  precinct,  and  that  the  parties  in  possession 
of  them  were  able  to  resist,  and  did  successfully  resist,  his  tak- 
ing or  holding  possession  of  the  logs,  until  they  had  arrived  in 
another  county;  it  was  held,  that  the  evidence  was  rightly 
rejected;  the  facts,  if  true,  constituting  no  defence.^ 

§  297  a.  If  the  officer  act  under  statutory  provisions  which 
dispense  with  his  actual  custody  of  the  attached  property,  and, 
while  the  property  is  out  of  his  actual  custody,  it  be  wrongfully 
taken  away  and  sold  by  the  defendant,  he  cannot  be  held  respon- 
sible for  not  producing  it  on  execution.  This  was  decided  in 
Massachusetts,  under  a  statute  in  these  words:  '^When  an  at- 
tachment is  made  of  any  articles  of  personal  estate,  which  by 
reason  of  their  bulk,  or  other  cause,  cannot  be  immediately  re- 
moved, a  copy  of  the  writ  and  of  the  return  of  the  attachment  may, 
at  any  time  within  three  days  thereafter,  be  deposited  in  the  office 
of  the  clerk  of  the  town  in  which  it  is  made,  and  such  attachment 
shall  be  equally  valid  and  effectual,  as  if  the  articles  had  been 
retained  in  the  possession  and  custody  of  the  officer."  The 
officer  attached  property  which,  by  reason  of  its  nature  and  bulk, 
could  not  be  easily  removed,  and  the  defendant,  without  his 
knowledge  or  consent,  removed  and  sold  it  There  was  no  proof 
of  negligence  or  official  misconduct  on  the  part  of  the  officer,  or 
that  the  loss  of  the  property  could  have  been  prevented  by  any 
care  on  his  part,  without  retaining  the  possession.  The  court 
said:  ^^The  language  of  the  statute  is  this:  'Such  attachment 
shall  be  equally  valid  and  effectual,  as  if  the  articles  had  been 
retained  in  the  possession  and  custody  of  the  officer. '  We  think 
it  follows  clearly  that  property  thus  attached,  although  a  lien  is 
created  upon  it  for  the  benefit  of  the  creditor,  is  not  to  be  re- 
garded as  in  the  possession  and  custody  of  the  officer,  and  that 
no  such  responsibility  devolves  upon  him  as  if  it  were.  ...  We 

1  Utley   V,  Smith,   7  Vermont,  154 ;        *  BnUerfield  v,  Clemence,  10  CiuhiBg, 
Bhoada  v.  Wooda,  41  Barbour,  471.  269. 

*  LoTcjoy  V.  Htttchiiu^  23  ICaine^  V%, 
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do  not  mean  to  imply  tiiat  the  officer  might  not  be  responsible 
for  any  neglect  or  misconduct  in  relation  to  the  property.  If 
there  were  any  collusion  with  the  debtor,  wrongful  omission  to 
make  the  attachment  known  to  him,  or  neglect  of  interfering  to 
protect  the  property,  when,  by  a  change  of  circumstances,  its 
removal  and  reduction  into  the  officer's  possession  became  proper 
or  necessary,  the  rule  might  be  different  We  only  decide  that 
the  officer  is  not  responsible  as  if  the  goods  were  in  his  actual 
custody."^ 

§  298.  The  capture  by  a  hostile  force  of  that  part  of  an 
officer's  precinct  in  which  he  had  attached  property,  will  not 
excuse  him  from  producing  the  same  on  execution,  unless  the 
common  consequences  of  a  capture,  according  to  the  laws  of  war, 
should  follow ;  such  as  restraint  upon  the  persons  of  the  inhabit- 
ants captured,  which  would  prevent  their  removal,  and  upon 
their  effects,  so  that  they  could  not  be  withdrawn  from  the  con- 
trol of  the  captors.  •  If  the  capture  is  not  attended  with  these 
effects,  there  is  no  reason  why  the  obligation  of  any  citizen, 
created  before  the  capture,  should  be  destroyed  or  impaired.^ 

§  299.  The  removal  of  an  officer  from  office,  between  the  time 
of  levying  the  attachment  and  that  of  the  issue  of  execution, 
▼ill  not  excuse  his  failure  to  produce  the  property  to  meet  the 
execution;  for  his  special  property  remains,  to  secure  the  plain- 
tiff in  the  fruits  of  his  judgment^  Nor  can  he  escape  liability 
for  such  failure,  because  the  execution  was  delivered  to  another 
officer.*  Nor  will  he  be  relieved  from  his  liability  for  a  failure 
of  his  deputy  to  produce  attached  property  to  answer  the  execu- 
tioD,  because  such  failure  took  place  after  the  latter  had  ceased 
to  be  his  deputy.^ 

§  300.  It  is  no  excuse  for  failing  to  have  property  forthcom- 
ing, that  it  was  of  a  perishable  nature,  and  was,  therefore,  suf- 
fered to  remain  in  the  defendant's  possession.  The  officer's 
duty  is,  whenever  its  further  detention  would  expose  it  to  ruin, 
and  thus  defeat  the  object  of  the  attachment,  to  expose  it  fairly 
to  public  sale,  and  account  for  only  the  net  proceeds.^    But  to 

^  Hnbbell  v.  Boot»  2  Allen,  185.  rence  v.  Rice,  12  Metcalf,  627  ;  Sagely  v, 

*  Congdon  v.  Cooper,  15  Mass.  10.  Livermoro,  45  California,  618. 

*  Takey  v.  Smith,  18  Maine,  125  ;  Mc-         «  Ix>yell  v.  Sabin,  15  New  Hamp.  29. 
Kftj  V.  HuTower,  27  Barbour,  468 ;  Law-         *  Morse  v,  Betton,  2  New  Hamp.  184. 

*  Cilley  V.  Jenness,  2  New  Hamp.  87. 
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authorize  a  cotirt  to  order  the  sale  of  such  property  as  perish- 
able, it  mnst  appear  to  be  inherently  liable  to  deterioration  and 
decay  within  an  early  period.  It  iB  not  sufficient  to  show  that 
the  keeping  of  the  goods  until  they  can  be  sold  under  execution 
will  result  in  their  depreciationi  in  value  because  of  changea  in 
their  styles  and  fashions.^ 

The  disposition  of  attached  property^  which  is  perishable  in 
its  nature,  or  the  keeping  of  which  would  be  attended  with 
great  expense,  is,  to  a  considerable  extent,  now  regulated  by 
statutory  provisions,  and  not  left  to  the  discretion  of  the  officer. 
The  court  in  which  the  suit  is  pending  is,  in  many  States,  au- 
thorized to  order  a  sale  during  the  pendency  of  the  suit.  In 
such  a  case  it  was  held  in  Missouri,  that  the  power  confided  to 
the  court  was  for  the  benefit  of  both  parties,  debtor  as  well  as 
creditor,  the  object  of  the  sale  being  merely  to  change  the  fonn 
of  the  property ;  and  that  the  plaintiff  had  no  right,  aa  in  the 
case  of  an  execution,  to  order  the  c^cer  to  stop  the  sale ;  and, 
if  the  officer  should  neglect  to  sell  as  ordered*  his  responsibility 
would  depend,  as  in  similar  cases  of  disobedience  to  the  proper 
mandates  of  the  court,  upon  the  validity  of  the  excuse  he  offers ; 
and  the  mere  order  of  the  plaintiff  would  constitute  none  what- 
ever.^ In  the  same  State  it  was  held,  that  where  attached  prop- 
erty is  sold  under  an  order  of  court,  because  of  its  perishable 
nature,  the  purchaser  takes  a  title  that  is  good  against  the 
world ;  and  that  claimants  of  it  must  look  to  the  proceeds  of  the 
sale  in  asserting  their  rights.' 

§  301.  An  officer  attached  a  pleasure-carriage  and  several 
wagons  and  sleds,  which  he  left  in  open  fields,  where  they  were 
allowed  to  remain  several  months  exposed  to  the  weather.  He 
was  sued  for  neglect  in  preserving  and  taking  care  of  the  prop- 
erty. At  the  trial  the  plaintiff  insisted,  as  a  matter  oi  law, 
that,  as  the  officer  had  permitted  the  property  to  remain  exposed 
to  the  weather,  and  unprotected,  whereby  it  had  suffered  damage 
and  become  reduced  in  value,  it  constituted  such  a  neglect  of 
duty  on  the  part  of  the  officer  as  would  render  him  liable.  But 
the  court  left  the  question  to  the  jury,  to  find  whether  the  officer 
exercised  ordinary  care  and  prudence  in  the  custody  and  preser- 
vation of  the  property  attached ;  and  instructed  the  jury  that  it 
wa0  the  duty  of  an  officer  attaching  property  to  use  ordinary  care 

1  Flak  V.  Bpnng,  82  Kew  York  8a-        *  Oeten  v,  AMe,  81  Minoori,  886. 
preme  Ct.  867  ;  Zimmerman  v.  Fiacher,         *  Toong  «.  Kellar,  9A  Miaioiui,  681. 
18  New  York  CiyU  Piooedare,  224. 
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and  prudence  in  its  custody  and  preservation ;  and  that  ordinary 
care  and  prudence  was  such  as  men  of  ordinary  care  and  pru- 
dence usually  exercise  over  their  own  property ;  and  that  it  was 
for  the  jury  to  say  whether  it  was  common  or  ordinary  care  and 
prudence  to  keep  such  property  as  the  carriage,  wagons,  and 
sleds  in  question  in  the  manner  in  which  they  were  kept  This 
ruling  of  the  court  was  held  by  the  Supreme  Court  of  Vermont 
to  be  erroneous.  Said  the  court,  ^'  We  do  not  think  a  judge  is 
ever  bound  to  submit  to  a  jury  questions  of  fact,  resulting  uni- 
formly and  inevitably  from  the  course  of  nature,  as  that  such 
carriages  will  be  injured,  more  or  less,  by  exposure  to  the 
weather  during  the  whole  winter;  or  that  a  judge  is  bound  to 
submit  to  a  jury  the  propriety  of  such  a  course,  when  it  is  per- 
fectly notorious  that  all  prudent  men  conduct  their  own  affairs 
differently.  This  uniformity  of  the  course  of  nature  or  the  con- 
duct of  business  becomes  a  rule  of  law.  But  while  there  is  any 
uncertainty,  it  remains  matter  of  fact,  for  the  consideration  of 
a  jury.  It  could  not  be  claimed  that  it  should  be  submitted  to 
a  jury  whether  cattle  should  be  fed  or  allowed  to  drink,  or  cows 
be  milked."! 

§  802.  The  expense  attending  the  keeping  of  attached  prop- 
erty is  no  excuse  for  failing  to  produce  it  on  execution.  There- 
fore, where  an  officer  had  attached  certain  cattle,  and  did  not 
hare  them  forthcoming  under  the  execution,  and  he  was  sued 
for  his  failure  in  this  respect,  it  was  held,  that  he  could  not 
show,  either  in  bar  of  the  action,  or  in  mitigation  of  damages, 
that  the  country  was,  at  the  time  of  the  attachment,  in  an  im- 
poverished state  as  to  fodder  for  cattle,  and  that  had  he  taken 
the  cattle  into  possession,  and  kept  them  for  the  execution,  the 
expense  would  have  exceeded  the  value ;  and  that^  in  fact,  they 
could  not  have  been  kept  alive.  ^ 

§  803.  Where  an  officer  is  instructed  by  the  plaintiff's  attor- 
ney to  deliver  attached  property  to  a  certain  person,  and  take  his 
receipt  therefor,  and  he  does  so,  he  cannot  be  held  to  produce 
the  property  on  execution.* 

§  304.  In  an  action  against  an  officer  for  failing  to  keep  at- 
tached property,  so  as  to  have  it  on  execution,  he  cannot  be  per- 

1  BriggB  V.  Taylor,  38  Yermonti  180.       «.  Mattoon,  0  Ibid.  585 ;  Newman  «.  Kane, 
*  Tyler  v,  Ulmer,  12  MaM.  168;  Sewall    9  Nevada,  284. 

*  Bice  0.  WUkins,  21  Maine,  558. 
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mitted  to  impeach  the  plaintiff's  judgment,  except  perhaps  on 
the  gromid  of  fraud.  ^  Nor  can  he  take  advantage  of  the  loss  of 
the  writ  of  attachment,  the  fact  of  the  existence  of  which  may 
be  proved  by  parol.  ^  He  may,  however,  show,  in  mitigation  of 
damages,  that  the  execution  has,  since  suit  brought  against  him, 
been  satisfied ;  but  the  plaintiff  will,  nevertheless,  be  entitled  to 
recover  nominal  damages  and  costs.  ^ 

§  305.  In  order  to  fix  the  officer's  liability  for  attached  prop- 
erty, it  is  necessary  that  a  demand  should  be  made  of  him  upon 
the  execution.  If  the  execution  be  placed  in  the  hands  of  the 
officer  who  made  the  attachment,  he  being  still  in  office,  that  will 
be  sufficient  notice  to  him  that  the  plaintiff  claims  to  have  the 
attached  goods  applied  to  satisfy  the  execution.*  Where  no 
place  is  prescribed  by  law,  at  which  a  demand  must  be  made,  it 
may  be  at  his  place  of  abode,  or  wherever  he  may  be.  If  the 
demand  should  be  made  of  him  at  a  place  where  the  property  is 
not,  and  he  offers  to  deliver  it  to  the  officer  at  the  place  where  it 
is,  it  will  be  the  duty  of  the  officer  to  repair  to  such  place  to  re- 
ceive it ;  but  if  he  refuse  to  deliver  it  at  any  place,  this  refusal 
will  subject  him  to  an  action,  whether  the  property  was  at  the 
place  where  demanded  or  not.*  If  the  property  attached  has  been 
sold  before  judgment  and  execution,  by  consent  of  the  parties, 
or  under  statutory  authority,  the  officer  is  bound  to  keep  the 
proceeds  of  the  sale  in  his  hands  to  answer  the  execution,  and 
the  delivery  of  the  execution  to  him  authorizes  him  to  apply  the 
money  in  his  hands  to  its  satisfaction.^ 

§  306.  Where  the  attaching  plaintiff  has  obtained  judgment, 
and  the  officer  who  levied  the  attachment  is  still  in  office,  the 
execution  should  be  delivered  to  him ;  but  if  he  be  no  longer  in 
office,  should  it  be  delivered  to  him,  or  to  his  successor  in  office  ? 
and  what  kind  of  execution  should  it  be  ?  In  a  case  of  this  de- 
scription in  New  York,  an  ordinary  ^ri  facias  was  directed  to 
the  sheriff  of  the  county,  and  delivered  to  the  successor  in  office 
of  him  who  had  made  the  attachment.  He  demanded  the  attached 
property  of  his  predecessor,  who  failed  to  deliver  it,  and  the 
plaintiff  in  the  attachment  sued  him  for  this  failure.     There  was 

1  Adams  v.  Balch,  5  Maine,  188  ;  Mc-         *  Brown    v.   Richmond,   27  Vennont, 
Comb  V.  Keed,  28  California,  281 ;  West    588. 
V,  Meserve,  17  New  Hamp.  482.  *  Humphreys  v,  Cobb,  22  Maine,  880. 

^  Brown  v.  Richmond,  27  Vermont,  *  Scott  v.  Crane,  1  Conn.  255  ;  Dunlap 
583.  V,  Hunting,  2  Denio,  648. 

*  Eastman  v.  Eveleth,  4  Metcalf,  187. 
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no  statutory  provision  directly  applicable  to  such  a  case,  and  the 
court  considered  the  question  on  principle  and  by  analogy,  and 
came  to  the  conclusion  that  ^  the  plaintiff  was  ahead  of  his  time 
in  demanding  the  attached  property  before  he  had  issued  a  proper 
execution;"  which  would  have  been  a  special  one  against  the 
attached  property,  and  should  have  been  delivered  to  the  person 
who,  as  sheriff,  had  levied  the  attachment ;  and  not  having  been 
delivered  to  him,  he  could  not  be  made  liable  for  failing  to  de- 
liver the  property  to  his  successor.  * 

§  307.  While  the  attachment  is  pending,  can  the  defendant 
maintain  an  action  against  the  officer  for  damage  done  to  the 
property  through  his  negligence  ?  In  Maine,  it  was  decided  that 
he  cannot,  because  during  the  pendency  of  the  attachment  the 
oflScer  is  liable  to  the  plaintiff  therein,  whose  claim  is  paramount 
to  that  of  the  defendant,  until  the  attachment  is  dissolved ;  and 
that  a  right  of  action  does  not  accrue  to  the  defendant  until  he 
is  entitled  to  a  return  of  the  property,  when  he  will  have  a  full 
claim  to  indemnity.*  In  Vermont,  however,  the  opposite  ground 
was  taken,  so  far  as  to  allow  the  attachment  defendant  to  sue  the 
officer  in  such  case,  pending  the  attachment;  but  it  was  inti- 
mated that  the  attachment  plaintiff  might  show  his  interest  in 
the  recovery,  and  that  the  court  would  thereupon  order  a  stay  of 
eiecution  till  the  creditor's  rights  were  determined,  or  might 
require  the  money  to  be  paid  into  court  to  be  held  for  the  benefit 
of  the  creditor,  if  he  should  finally  recover.^ 

§  308.  In  an  action  by  the  attachment  defendant  against  the 
officer,  for  having  lost  or  wasted  a  portion  of  the  property,  the 
latter  may  excuse  himself  from  liability  by  showing  that  he  had 
applied  the  amount  to  the  defendant's  use,  by  paying  with  it  the 
expenses  of  keeping  the  property,*  or  by  satisfying  with  it  other 
executions  against  the  defendant^ 

§  309.  Where  an  officer  fails  to  keep  attached  property  to 
answer  the  execution,  there  is  no  reason  why  he  should  be  sub- 
jected to  a  different  rule  of  damages  from  that  which  prevails  in 
actions  generally,  against  officers  for  neglect  or  failure  of  duty ; 
that  is,  the  actual  injury  sustained  by  the  plaintiff  by  reason  of 
the  neglect  or  failure.     The  value  of  the  property  attached,  if 

* 

'  McKay  V.  Harrower,  27  Barboar,  468.         *  Twombly  i^.  HunneweU,  2  Maine,  221. 

*  Baiky  «.  Hall,  16  Maine,  408.  *  Bennett  v.  Brown,  81  Barbonr,  158 ; 

*  Briggi  V,  Taylor,  86  Yenuont,  67.  20  New  York,  99. 
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less  than  the  amount  of  the  plaintiff^s  judgment,  or  the  amount 
of  the  latter,  where  the  value  of  the  property  is  greater,  will 
generally  be  prima  facie  the  measure  of  damages,  subject  to  be 
mitigated  by  evidence  produced  by  the  officer.*  Therefore,  where 
a  number  of  successive  attachments  were  laid  on  property;  and 
all  the  plaintiffs  except  him  whose  writ  was  last  levied,  belie?- 
ing  that  the  property  would  lessen  in  value,  and  that  the  proper 
season  for  selling  it  would  be  lost,  if  it  should  be  kept  until  final 
judgment  could  be  obtained,  directed  the  officer  to  sell  it,  and 
hold  the  proceeds  to  satisfy  the  judgments  to  be  recovered,  in  the 
order  of  tlieir  respective  attachments ;  and  the  defendant  assented 
to  the  sale,  which  took  place ;  and  a  greater  sum  was  produced 
than  ^ould  have  been,  if  the  property  had  been  kept  and  sold 
upon  execution,  but  not  sufficient  to  satisfy  all  the  attachments; 
and  the  last  attacher  got  nothing,  and  brought  suit  against  the 
officer ;  it  was  held,  that,  though  he  had  departed  from  the  line 
of  official  duty,  and  the  plaintiff  was,  therefore,  entitled  to  re- 
cover damages,  yet,  as  the  plaintiff  would  have  got  nothing  if 
the  officer  had  performed  his  duty,  nominal  damages  only  could 
be  recovered.^  But  an  officer  is  not  entitled  to  have  a  reduction 
made  from  the  full  value  of  the  property,  in  mitigation  of 
damages,  for  the  expenses  which  might  have  attended  the  keep- 
ing,  had  it  been  kept  safely.^ 

§  810.  If  an  officer  state  in  his  return  the  value  of  property 
attached,  we  have  seen  that  he  is  prima  facie  bound  by  it,  and 
the  burden  is  on  him  to  show  that  the  valuation  was  incorrect^ 
When  sued  for  not  having  the  property  forthcoming  on  execu- 
tion, if  there  be  no  other  evidence  of  value  than  that  furnished 
by  the  return,  the  officer  will  be  concluded  by  it;^  and  so,  it 
seems,  if  it  should  appear  that  the  plaintiff  relied  upon  the  re- 
turn, and  was  thereby  led  to  abstain  from  efforts  to  get  further 
security.^ 

§  811.  As  to  the  matter  of  expenses  attending  the  keeping  of 
attached  property,  the  general  principle  is,  that  where  an  officer 
is  required  to  perform  a  duty  involving  disbursements  of  money 
out  of  his  pocket,  he  must  be  reimbursed.     When  personal  prop- 

1  Sedgwick  on  Damages,  589-548;  Kerr  Tyler  «.  Ulmer,  12  Mass.  168  ;  SewiU  v. 
o.  Drew,  90  Missouri,  147.  Mattoon,  9  Ibid.  585. 

s  Rich  V,  Bell,  16  Mass.  294.  «  AnU,  §  206. 

•  LoTBJoy  V.  Hutohins,  28  Maine,  272 ;         *  French  o.  Stanley,  21  Maine,  612. 

•  AUen  V.  Doyle^  88  Main^  420, 
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erty  is  attached,  it  is  to  be  kept  by  the  officer  at  the  expense  of 
the  defendant.  If  the  defendant  be  unwilling  to  incur  this  ex- 
pense, he  must  replevy  it,  or  procure  it  to  be  receipted.  If  the 
officer  afterwards  receives  an  execution,  he  sells  the  property, 
and  out  of  the  proceeds  takes  his  pay  for  tiie  expense  of  keeping, 
and  applies  the  remainder  on  the  execution.^  Thus  the  defend- 
ant pays  for  the  keeping.  If  the  defendant  settles  the  debt  with 
the  plaintiff,  so  that  no  execution  comes  into  the  officer's  hands, 
on  which  to  make  a  sale,  the  officer  may  sustain  an  action 
against  the  defendant  for  the  expense  of  the  keeping;^  but  he 
has  no  such  lien  on  the  property  as  will  enable  him,  under  such 
circumstances,  to  hold  it  for  the  payment  of  such  expense.^  If 
the  property  be  sold  by  the  officer,  and  thereafter  the  defendant 
aatisfy  the  attachmente,  that  will  not  deprive  the  officer  of  the 
right  of  retaining,  out  of  the  money  in  his  hands,  the  expense  of 
keeping.^  K  there  should  be  a  judgment  for  the  defendant,  or 
the  suit  be  dismissed,  the  plaintiff  will  be  liable  for  the  ex- 
penses.* It  was  held  in  Vermont,  that  if  the  officer  use  the 
property  —  as,  for  instance,  a  horse  —  sufficiently  to  pay  for  its 
keeping,  he  cannot  make  the  plaintiff  pay  for  such  keeping.^ 

§  311  0.  If  an  officer  levy  an  attachment  on  an  establishment 
where  business  is  carried  on,  he  has  no  authority,  because  of  the 
▼rit  in  his  hands,  to  keep  the  establishment  open  for  customers, 
or  to  conduct  business  tiierein ;  and  he  cannot  hold  the  attach-* 
ment  plaintiff  for  the  expenses  of  carrying  on  the  business,  even 
though  his  attorney  authorized  him  to  carry  it  on ;  if  the  attorney 
had  no  express  power  to  authorize  it.^ 

§  311  6.  An  attaching  officer  is  not  entitled  to  compensation 
beyond  his  statutory  fees  and  salary  for  his  mere  personal  care 
of  attached  property,  even  though  the  plaintiff's  attorney  consent 
to  his  having  it®  If  he  has  any  valid  charges  as  custodian,  he 
should  make  out  his  bill  of  items,  and  present  it  to  the  taxing 
officer  for  taxation,  or  if  there  are  no  fees  allowed  "by  statute,  he 

'  Hanness  v.  Smith,  1  Zabriskie,  495;  beU  v.  Dickmson,  8  Cashing,  845;  City 

Dean  v.  Bailey,  12  Vermont,  142;   Mo-  Bank  v.  Tucker,  7  Colorado,  220. 
Hdl  9.  Bean,  82  Ibid.  429  ;  City  Bank  v.         *  Dean  v.  Bailey,  12  Vermont,  142 ; 

Tocker,  7  Colorado,  220.  AnU,  §  208. 

*  Bean  v.  Bailey,  12  Vermont,  142;  ^  Alexander  v,  Devereaux,  58  Califor* 
SmU  9.  Mattoon,  9  Mass.  585.  nia,  668  ;  59  Ibid.  476. 

'  Felker  v.  Emerson,  17  Vermont,  101.         *  King  v.  Shepherd,  68    Iowa,  216  ; 

*  Gleason  v.  Briggs,  28  Vermont,  185.      Bark  v.  Webb,  82  Michigan,  178. 


*  Phelps  V.  Campbell,  1  Pick.  59:  Tar- 
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should  apply  to  the  court  for  such  allowance,  upon  notice  and 
motion  to  the  parties  interestoi  He  has  no  right  arbitrarily  to 
fix  his  own  price,  and  retain  the  property  or  money  received  on 
sale  of  the  attached  effects.  He  can  only  retain  as  a  matter  of 
right  the  fees  allowed  by  law.^ 

1  Fletcher  v.  UornXL^  78  liichigan,  176. 
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CHAPTER  Xm. 

BAIL  AND  DEUYEBT  BOND& 

§  312.  L  Bail  Bonds.  In  many  of  the  States,  provisions 
exist  for  the  dissolution  of  an  attachment,  upon  the  defendant 
giving  bond,  with  approved  security,  for  the  payment  of  such 
judgment  as  may  be  recovered  in  the  attachment  suit  This  is, 
in  effect,  merely  Special  Bail,  and  was  so  regarded  in  Missis- 
sippi, where  it  was  held,  that  the  abolishment  by  law  of  impris- 
omnent  and  bail  for  debt  abolished  the  right  to  take  such  a  bond 
in  an  attachment  suit.^  In  some  States,  as  under  the  custom  of 
London,  the  defendant  is  not  allowed  to  plead  to  the  action  until 
he  has  given  such  a  bond;  but  generally  he  may  appear  with- 
out it 

§  312  a.  A  bond  of  this  description  is  wholly  void  as  a  statu- 
tory obligation,  if  given  to  dissolve  an  attachment  that  was  un- 
lawfully issued,  and  it  is  not  binding  as  a  common-law  bond.^ 
The  same  result  follows  if  such  a  bond  be  given  in  a  case  in 
which  no  attachment  was  issued.^ 

§  318.  It  is  the  defendant's  right  to  give  this  bond  at  any 
time  before  judgment,  as  well  where  his  effects  are  reached  by 
garnishment,  as  where  levied  on  and  taken  into  the  officer's 
possession.^  This  right  is  a  privilege  accorded  by  law  to,  and 
not  a  duty  enjoined  upon,  the  defendant,  and  the  plaintiff  cannot 
complain  if  it  be  not  exercised.*  And  it  is  his  privilege  alone; 
unless  the  statute  authorize  such  bond  to  be  given  by  a  third 
party.* 

§  813  a.    To  uphold  such  a  bond,  as  against  the  sureties,  it  is 

not  necessary  to  insert  therein  any  consideration,  or,  in  an  ac- 

* 

^  Garrett  v,  TinneD,  7  Howard  (Mi.),         *  WiUiams  v.  Skipwith,  84  Arkansas, 

465.    See  Childress  v.  Fowler,  9  Arkan-  529. 

BU,  159 ;  Gillaspie  v.  Clark,  1  Tennes-         ^  Lecesne  v.  Cottln,  10  Martin,  174. 
•ee,  2.  ^  Watson  v.  Kennedy,  8  Louisiana  An- 

*  Pacific  Nat  Bk.  v.  Mixter,  124  U.  S.  nnal,   280  ;    Clark  v.  Wilson,  14  Rhode 

721.  '  Island,  18. 

•  Kling  V.  Childs,  80  Minnesota,  868. 
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tion  on  the  bond,  to  prove  any.     It  is  a  statutory  obligation  for 
which  no  consideration  is  necessary.^ 

§  318  b.  In  some  States  this  bond  is  made  in  favor  of  the 
ofScer  who  executes  the  attachment  In  the  United  States  Dis- 
trict Court  for  Wisconsin,  undei'  a  statute  of  that  State  adopted 
by  that  court,  a  bond  was  given  to  the  marshal  or  his  successor 
in  office ;  and  the  Supreme  Court  of  the  United  States  held,  that 
it  might  be  sued  on,  either  by  the  marshal  to  whom  it  was  given, 
after  he  had  ceased  to  be  marshal,  or  by  his  successor  in  office.' 

§  814.  In  takii^  this  bond  the  officer  is  not  to  be  regarded  as 
the  agent  of  the  plaintiff,  so  as  to  render  the  plaintiff  responsible 
for  his  neglect  of  duty.  Therefore  where  the  officer,  without 
levying  the  attachment,  suffered  the  defendant,  without  the 
plaintiff's  knowledge,  to  execute  a  bond,  with  surety,  to  pay  the 
debt ;  which  was  considered  not  to  be  in  conformity  to  the  stat- 
ute governing  the  case ;  the  court  regarded  the  officer  as  rather 
the  agent  of  the  obligors  in  the  bond,  and  held  that  the  plaintiff 
was  entitled  to  his  recourse  on  the  bond  as  a  good  common-law 
bond,  and  that  the  obligors,  if  injured  by  the  act  of  the  officer, 
should  look  to  him  for  redress.^ 

§  314  a.  If  the  terms  of  the  bond  be  in  substantial  compliance 
with  the  statute,  it  is  sufficient,  where  the  statute  does  not  pre- 
scribe the  form  of  the  instrument.^ 

§  315.  Where  an  attachment  issues  against  two  joint  debtors, 
and  their  joint  and  separate  effects  are  attached,  it  was  held 
that  one  of  them  could  not  appear  and  give  bail  to  discharge  his 
separate  effects,  unless  bail  and  appearance  were  entered  for 
both.* 

§  316.  If  the  statute  requires  more  than  one  surety,  and  only 
one  is  given,  the  obligors,  when  sued  on  the  bond,  cannot  object 
to  its  validity,  on  that  account;  for  the  plurality  of  sureties  is 
for  the  beneflt  of  the  creditor,  and  he  may  dispense  with  more 
than  one,  without  invalidating  the  instrument^ 

1  Bildersee  v.  Aden,  62  Barbour,  175  ;  *  Cimao  v.  Paekaxd,  29  Califonua»  194. 

IS  Abbott  Pract.  N.  8.  824.  *  Magee  v.  Gallan,  4  Cranch,  C.  C.  251. 

>  Huff  V.  Hutchinson,  14  Howard  Sup.  «  Ward  v.  Whitney,  8  Sandford,  Sap. 

Ct  586.  Ct  899  ;  4  Selden,  442. 

*  Cook  V,  Boyd,  16  B.  Monroe,  556. 
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§  816  o.  If  there  be  no  statute  authorizing  it,  the  court  has 
no  power  to  order  new  sureties  to  be  given  in  such  a  bond,  on 
the  ground  that  those  first  taken  haye  become  insolvent.  The 
law  is  complied  with  by  the  giving  of  the  bond,  without  refer- 
ence to  the  subsequent  ability  of  the  sureties  to  respond  to  its 
obligation.  ^ 

§  316  ft.  Where  the  executioii  of  such  a  bond  was  resorted  to 
to  discharge  a  garnishee,  and  afterwards,  while  the  suit  was 
pending,  the  defendant  and  the  surety  in  the  bond  both  became 
insolvent,  and  the  plaintiff  obtained  a  second  attachment  in  the 
suit,  and  siunmoned  the  garnishee  again;  the  second  garnish- 
ment was  sustained.^ 

§  817.  In  Pennsylvania,  Ohio,  Kentucky,  Illinois,  Missis- 
sippi, Arkansas,  Texas,  and  Oregon,  from  the  time  of  the  execu- 
tion of  the  bond,  the  cause  ceases  to  be  one  of  attachment,  and 
proceeds  as  if  it  had  been  instituted  by  summons ;  ^  and  in  South 
Carolina  and  Oeorgia,  where  the  statute  does  not  declare  that 
the  execution  of  the  bond  shall  have  the  effect  of  dissolving  the 
attachment,  it  is  held,  nevertheless,  that  it  has  that  effect.^  In 
Louisiana,  a  defendant  executing  the  statutory  obligation,  with 
surety,  to  satisfy  such  judgment  as  may  be  rendered  against  him, 
is  liable  to  a  judgment  in  persofiamj  whether  he  was  served  with 
process  or  not* 

But  under  some  attachment  systems  this  bond  may  be  given 
by  third  persons,  without  the  joinder  of  the  defendant  with  them ; 
aad  in  such  case  their  execution  of  the  bond  is  neither  in  fact 
nor  in  law  an  appearance  by  the  defendant  to  the  action,  nor  does 
it  authorize  the  supposition  that  he  had  any  knowledge  or  notice 
of  it)  or  any  opportimity  to  appear  and  defend  it® 

§  318.  In  Mississippi,  the  court  considered  that  the  execution 
of  the  bond  released  any  technical  objections  to  the  preliminary 

1  Dadley   v.    Goodrich,    16    Howard  v.  Hinea,  88  Mississippi,  163;  Morrison  v. 

Pnct  189;  Hartford  Quarry  Co.  v.  Pen-  Alphin,   23  Arkansas,    136;    Shirley   v, 

dlHon,  4  AbboU  PracL  460.  Byrnes,    84    Texas,   625;    Bunneman  v. 

*  Stewart  v.  Dobbs,  89  Georgia,  82.  Wagner,  16  Oregon,  438. 

*  Fitch  V.  Boss,  4  Sergeant  &  Rawle,  «  Fife  v.  Clarke,  3  McOord,  847  :  Rey- 
tt7;  Albany  City  Ins.  Co.  v,  Whitney,  nolds  v,  Jordan,  19  Geoi^gia,  486.  See 
70  Penn.  State,  248;  Parker  «.  Farr,  2  McMillan  v.  Dana,  18  California,  389. 
Browne,  831;  Myers  v.  Smith,  29  Ohio  *  Bathbone  v.  Ship  liondon,  6  Louisi« 
Sttte,  190;  Harper  v.  Bell,  2  Bibb,  221  ;  ana  Annual,  489  ;  Kendall  v.  Brown,  7 
People  9.  Cameron,  7  Illinois  (2  Gilman)  Ibid.  668  ;  tove  v.  Yoorhies,  18  Ibid.  549. 
4^8;  Hill  V,  Harding,  98  Ibid.  77;  Philips  «  Clark  v.  Bryan,  16  Maryland,  171. 
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proceedings ;  ^  while  by  the  Supreme  Court  of  the  United  States, 
and  those  of  Missouri  and  Wisconsin,  it  was  held,  that  there- 
after the  defendant  could  not  take  any  exception  to  the  attach- 
ment, or  to  the  regularity  of  the  proceedings  under  it;^  and  by 
that  of  Illinois,  that  he  could  not  plead  in  abatement  traverBing 
the  groimds  of  attachment  alleged  in  the  affidavit^  In  LooiB- 
iana,  however,  a  different  rule  prevails.  There,  when  property 
is  seized  under  an  attachment,  and  the  defendant  is  not  served 
with  process,  the  court  is  required  to  appoint  an  attorney  to 
represent  him;  and  it  is  admissible  for  the  attorney  so  Bf- 
pointed,  to  show  that  the  property  attached  was  not  the  defend- 
ant's, and  that,  therefore,  the  court  had  no  jurisdiction  of  the 
action.^  Afterwards,  it  was  decided  that  the  defendant  himself, 
after  giving  bond,  might  contest  the  truth  of  the  allegation  on 
which  the  attachment  issued,  in  order  to  procure  the  dissolu- 
tion of  the  attachment ;  and  this  expressly  on  the  ground  that  it 
was  necessary  to  relieve  himself  and  his  surety  from  the  obliga- 
tion of  the  bond.^  And  the  court  further  decided  that  the  ob- 
ligors in  a  bond  of  this  description,  to  which  the  attachm&nJt 
defendant  was  not  a  party^  mighty  when  sued  upon  it,  set  up 
as  a  defence,  that  the  property  was  not  the  defendant's,  and 
that  he  had  not  been  served  with  process,  and  that  there- 
fore, the  judgment  against  him  was  a  nullity.^  In  Arkan- 
sas, the  execution  of  the  bond  does  not  preclude  the  defendant 
from  interposing  pleas  in  abatement  founded  on  irregularities  in 
the  proceedings.'^  And  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas  held,  that  the  execution  by 
an  attachment  defendant  of  a  bond  conditioned  to  ^  perform  the 
judgment  of  the  court,"  did  not  estop  him  from  traversing  the 
affidavit  on  which  the  attachment  was  issued,  and  defending 
against  the  attachment  in  every  respect  as  if  such  bond  had  not 

1  Wharton  v.  Conger,  9  Smedes  &  Mar-  •  Quine  v.   Mayes,  2  Robinson  (U.), 

shall,  510.  510  ;  Bauer  t^.  Antolne,  22  Louisiana  An- 

«  Barry  r.  Foyles,  1  Peters,  811;  Huff  nual,  145;  Edwards  ».  Prather,  Ibid.  8S4. 

V,  Hutchinson,  14  Howard  Sup.  Ct.  586;  ▼  Childress  v.  Fowler,  9  Arkansas,  159; 

Payne  v.  Snell,  3  Missouri,  409;  Dierolf  Delano  v,   Kennedy,    5    Ibid.    457.    In 

v.  Winterfield,  24  Wisconsin,  143;  Pacific  Fei^guson  v.  Glidewell,  48  Arkansas,  195, 

Nat  B'k  V.  Mizter,  124  U.  S.  721 ;  Wolf  the  Supreme  Court  of  Arkansas  changed 

V,  Cook,  40  Federal  Reporter,  432.  its  ground,  and  ruled  that  the  surety  in  a 

'  HiU  V.  Harding,  98  Illinois,  77.  bond  given  in  an  attachment  suit,  to  the 

*  Schlater  v.  Broaddus,  8  Martin,  N.  8.  effect  that  the  defendant  would  perfonn 
821;  Oliver  v.  Gwin,  17  Louisiana,  28.  the  judgment  of  the  court,  was  absolotely 

*  Paihles  v,  Roux,  14  Louisiana,  82 ;  liable  for  the  amount  recovered  by  the 
Myers  v.  Perry,  1  Louisiana  Annual,  872  ;  plaintiff;  without  reference  to  whether  the 
Kendall  v.  Brown,  7  Ibid.  668.  See  Bates  attachment  was  rightfully  or  wrongfully 
9.  Killian,  17  South  Carolina,  558.  sued  out. 
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been  executed,  and  the  property  had  remained  in  the  hands  of 
the  officer;  and  that  if  the  attachment  is  not  sustained,  the 
plaintiff,  though  he  recover  judgment  for  his  debt^  cannot  resort 
to  the  bond  to  compel  payment  of  the  judgment^ 

§  319.  In  New  York,  a  similar  view  was  entertained,  in  an 
action  on  a  bond,  conditioned  to  pay  the  plaintiff  in  the  attach- 
ment the  amount  justly  due  and  owing  to  him  by  the  defendant, 
at  the  time  the  plaintiff  became  an  attaching  creditor,  on  ac- 
count of  any  debt  claimed  and  sworn  to  by  the  plaintiff,  with 
interests,  costs,  etc.  The  action  was  against  the  surety  in  the 
bond,  and  the  declaration  set  forth  the  affidavit  on  which  the 
attachment  issued,  the  issuing  of  the  writ,  the  attachment  de- 
fendant's application  to  the  judge  to  discharge  the  warrant,  and 
that,  for  the  purpose  of  procuring  such  discharge,  the  bond  sued 
on  was  executed;  and  concluded  with  an  averment  of  the  in- 
debtedness of  the  attachment  defendant  to  the  plaintiff.  The 
question  presented  was,  whether  the  affidavits  on  which  the  at- 
tachment issued  were  sufficient  to  authorize  the  issuing  of  the 
vrit  It  was  decided  that  they  were  not,  and  therefore,  that  the 
proceedings  in  the  attachment  were  void ;  and  such  being  the  case, 
that  the  bond  was  also  void.^ 

This  case  was  under  the  Revised  Statutes  of  New  York,  where 
the  affidavit  for  an  attachment  was  the  foundation  of  the  juris- 
diction; and  the  impeachment  of  its  sufficiency  assailed  the 
jurisdiction  of  the  court  in  the  attachment  suit  The  decision 
was,  that,  as  there  was  no  jurisdiction  of  the  suit^  the  bond 
could  not  be  enforced. 

But  where,  as  under  the  New  York  Code  of  Procedure,  the 
attachment  is  not  process  by  which  the  suit  is  commenced,  but 
merely  a  provisional  remedy,  it  was  held,  that  the  statements  in 
the  affidavit  on  which  it  issued  are  not  jurisdictional  facts; 
that  the  attachment  is  not  void  if  those  statements  are  insuffi- 
cient; and  that  therefore  the  sufficiency  and  truth  of  those  state- 
ments cannot  be  inquired  into  in  an  action  on  a  bond  given  to 
Becure  the  payment  of  such  judgment  as  might  be  recovered  in 
the  action  in  which  the  attachment  was  issued.^  Much  less  can 
the  attachment  defendant,  in  an  action  on  such  bond,  object 
to  the  regularity  of  the  proceedings  in  the  attachment  suit;^  or 

^  Lehman  v.  Berdin,  5  DUlon,  840.  '  Crayt  v.  PhiUips,  16  Howard  Pract 

*  CadweU  v.  Colgate,  7  Barbour,  253.  120. 
8ee  Egan  v.   LmnBden,  2  Disney,   168;         *  Dunn  v.  Crocker,  22  Indiana,  824. 
Bfldenee  9.  Aden,  62  Barbour,  175. 
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to  the  regularity  or  merits  of  the  judgment  against  the  defend- 
ant; or  to  an  amendment  of  the  complaint  by  introducing  an. 
additional  defendant.^ 

In  California,  in  an  action  on  such  a  bond,  no  proof  is  neces- 
sary of  the  preliminary  proceedings  connected  with  or  preceding 
the  levy;  for  the  admission  of  the  levy,  contained  in  the  bond,  is 
enough.^ 

§  820.  But  in  a  suit  on  such  a  bond,  is  the  plaintiff  bound,  as 
was  done  in  the  case  just  cited,  to  show  in  his  declaration,  or 
otherwise,  the  facts  necessary  to  give  jurisdiction  to  the  officer 
who  issued  the  attachment,  or  that  the  case  was  one  in  which  an 
attachment  might  be  issued  according  to  the  statute  ?  This 
question  was  passed  upon  by  the  New  York  Court  for  the  Correc- 
tion of  Errors,  in  the  negative.  Chancellor  Walworth,  in  de- 
livering his  opinion,  which  was  almost  unanimously  sustained 
by  the  court,  said:  "I  am  not  aware  of  any  principle  of  the 
common  law  which  requires  the  obligee  in  such  a  bond,  when 
he  brings  a  suit  thereon  against  the  obligors,  to  do  anything 
more  in  his  declaration  than  to  state  the  giving  of  the  bond  by 
the  defendants,  and  to  assign  proper  breaches  of  the  condition  to 
show  that  the  bond  has  become  forfeited ;  and  to  enable  the  jury 
to  assess  the  damages  upon  such  breaches,  as  required  by  the 
statute  relative  to  suits  upon  bonds  other  than  for  the  payment 
of  money.  And  where  the  execution  of  the  bond  is  admitted 
or  proved  upon  the  trial,  and  the  breach  of  the  condition 
thereof  is  also  proved,  the  ontis  of  establishing  the  fact  that 
the  bond  was  improperly  obtained,  by  coercion  or  otherwise,  as 
by  an  illegal  and  unauthorized  imprisonment  of  the  defend- 
ants, or  in  consequence  of  an  illegal  detention  of  their  goods 
under  color  of  an  attachment  granted  by  an  oflSicer  who  had 
no  authority  to  issue  the  same,  is  necessarily  thrown  upon 
theuL  "  8 

§  321.  In  Louisiana,  after  the  giving  of  such  a  bond,  the  prop* 
erty  attached  is  no  longer  under  the  control  of  the  court  There, 
cotton  was  attached,  and  released  on  a  bond  being  given ;  and 
afterwards  a  third  party  intervened  and  claimed  the  cotton  to  be 
his ;  but  the  court  refused  to  hear  evidence  or  entertain  the  in* 
tervention.  The  Supreme  Court  sustained  this  decision,  hold- 
ing the  property  to  be  no  longer  under  the  control  of  the  court; 

1  Cliristal  V.  EeUy,  81  New  York  Sa-  *  McMillan  v.  Dana,  18  California^  838. 
pieme  Ct  155.  *  Kanouae  v.  Dormedy^  8  Denio,  567. 
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fhat  the  bond  was  a  substitute  for  the  properly;  and  that  the  in- 
tervener must  look  to  the  property  itself.  ^ 

§  321  a.  The  execution  of  such  a  bond,  and  its  acceptance  by 
the  proper  officer,  entitles  the  defendant  to  an  immediate  surren- 
der to  him  of  the  attached  property ;  but  this  does  not  require  the 
officer  to  return  the  property  to  the  place  whenoe  he  removed  it^ 

§  322.  Sucli  bond  is  available  to  the  plaintiff  only,  for  the 
satisfaction  of  such  judgment  as  he  may  obtain  against  the  de- 
fendant; whether  in  the  court  in  which  the  suit  is  brought  or  in 
an  appellate  court  ^  If  he  fail  to  obtain  a  judgment,  the  bond  is 
discharged.  Third  parties  claiming  the  attached  property  can 
have  no  recourse  upon  the  bond,  there  being  no  privity  between 
them  and  the  obligors.^  And  the  judgment  obtained  against  the 
defendant,  where  he  is  not  a  party  to  the  bond,  must  be  a  valid 
judgment,  in  order  to  sustain  an  action  on  Uie  bond.  If  the 
judgment  be  taken  without  any  jurisdiction  in  the  courts  no  ac- 
tion can  be  maintained  on  the  bond  for  its  satisfaction.^ 

§  822  a.  In  order  to  a  recovery  upon  such  a  bond  it  is  not 
necessary  that  the  judgment  against  the  defendant  in  the  attach- 
ment suit  should  express  that  it  is  with  privilege  on  the  property 
attached.  The  obligors  xmdertake  to  pay  any  judgment  which 
may  be  recovered  against  the  defendant;  and  as  the  execution  of 
the  bond  authorizes  a  personal  judgment  against  him,  it  is  not 
requisite  that  the  judgment  should  make  reference  to  the  attach- 
ment, in  order  to  give  a  right  of  action  on  the  bond.^ 

§  322  (•  If  a  bond  be  given  with  condition  in  the  alternative, 
for  the  payment  of  the  debt,  or  for  the  value  of  the  property,  the 
sureties  are  not  entitled  to  have  a  judgment  upon  the  bond  re- 
stricted to  the  value  of  the  property,  but  they  must  pay  the  debt, 
interest,  and  costs.  ^  And  where  the  bond  stated  that  it  might  be 
satisfied  by  production  of  the  property,  or  in  case  that  should 
not  be  done,  then  that  it  might  be  satisfied  by  payment  of  the 

'  Dorr  V.  Keraihair,  18  LonisiaiiAy  57 ;        *  Dorr  v.  Kershaw,  18  Louisiana,  67 ; 

Beal  0.  Alexander,    1    Rotainson  (La.),  Beal«.  Alexander,  7  Robissou  (La.),  849. 
^7 ;  Benton  «.  Boberts,  2  Louisiana  An-         ^  Clark  v.  Bryan,  16  Maryland,  171. 
Bul,  248;  McBae  v.  Anstin^  9  Ibid.  860.         *  Love  v.  Yoorhies,  18  Louisiana  An- 

See  Monroe  v.  Gutter,  9  Dana,  98 ;  Mc-  nual,'  549. 
ViUaB  A  Dana,  18  Califomia,  889.  ?  Bond  v.  Greenwold,  4  Heiskell,  458; 

*  Clark  V.  Wilson,  14  Rhode  Island,  18.  Barry  v.  Frayser,  10  Ibid.  206. 

'  Washer  V.  Campbell,  40  Kansas,  898. 
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judgment ;  and  the  obligors  declined  to  do  either  of  those  things, 
but  offered  to  pay  the  value  of  the  property ;  it  was  held,  that 
they  were  bound  to  pay  the  judgment.* 

§  323.  The  obligation  of  the  bond  cannot  be  discharged  by  a 
surrender  of  the  property  attached.'  Nor  can  the  obligors,  when 
sued  thereon,  defend  themselves  by  showing  that  no  attachment 
was  issued ;  *  or  that  the  property  was  not  the  defendant's  when 
it  was  attached;^  or  that  it  was  not  subject  to  attachment;^  or 
that  no  property  was  attached ;  ^  or  that  the  grounds  for  obtain- 
ing the  attachment  were  insufficient ;  ^  or  that  the  complaint  in 
the  attachment  suit  was  insufficient  to  sustain  the  judgment;^ 
or  that  the  judgment  against  the  defendant  was  erroneous;^  or 
that  the  sureties  were  induced  to  execute  it  by  fraud  of  their 
principal,  unless  the  attachment  plaintiff  be  connected  with  the 
fraud.  ^^  Nor  are  they  discharged  by  the  arrest  and  conmiitment 
of  the  defendant  under  a  ca.  sa.  issued  by  the  plaintiff,  in  the 
same  action,  after  the  condition  of  the  bond  is  broken ;  ^^  nor  by 
the  death  of  the  defendant.^  Nor  can  they  object  to  the  amount 
of  the  judgment  recovered  in  the  original  suit^  Nor  will  it 
avail  them  as  a  defence,  that,  after  judgment  and  execution  were 
obtained  against  the  defendant^  they  pointed  out  to  the  plaintiff 
property  of  the  defendant,  out  of  which  he  could  make  his  claim, 
and  at  the  same  time  tendered  him  money  to  defray  the  ex- 
penses and  charges  of  the  proceeding.**  Where  obligors  in  such 
a  bond  were  sued  thereon,  and  defended  themselves  upon  the 
ground  that  an  appeal  had  been  prayed  and  allowed  from  the 

^  Goebel  v.  Steyenson,   85  Michigan,  Bacon  v,  Daniels,  116  Mass.   474;  Pacific 

172.  Nat  Bk  v.  Mixter,  124  U.  S.  721;  Wolf 

^  Dorr  v.  Eersbaw,  18  Louisiana,  67.  v.  Cook,  40  Federal  Reporter,  482. 

^  Coleman  v.  Bean,  82  Howa.d  Pract.  *  Frost  v.  White,  14  Louisiana  Annntl, 

870;  14  Abbott  Pract.  38  ;  1  Abbott  Ct.  140. 

of  Appeals,  394.  ?  Hazelrigg  o.  Donaldson,  2  Metcalfe 

^  Beal  o.  Alexander,  I  Robinson  (La.),  (Ky.),  446;   Inman  v.  Strattan,  4  Bush, 

277;  Hazelrigg  v.  Donaldson,  2  Metcalfe  445;  Bilderseev.  Aden,  62  Barbour,  175. 

(Ky.),    445.    See  Bacon  i;.  Daniels,   116  ^  McCutcheon  v.  Weston,  65  California, 

Mass.   474;    Pacific  Nat.  Bk.  v,  Mixter,  87. 

124  U.  S.  721;   Birdsall  v.  Wheeler,  58  »  Barry  ».  Frayser,  10  Heiskell,  206. 

Conn.  429.     In  Kentucky  it  was  also  held,  ^^  Coleman  v.  Bean,  14  Abbott  Pract 

that  after  the  giving  of  such  a  bond  no  88  ;  1  Abbott  Ct  of  Appeals,  894. 

inquiry  as  to  the  property  attached  was  "  Murray  w.  Shearer,  7  Gushing;  888. 

pertinent,  and  therefore  a  claim  of  the  "  Pacific  Nat  B*k  v,  Mixter,  124  U.  8. 

property  Ly  a  third  party  could  not  be  721. 

investigated.    Tbylor  v.  Taylor,  8  Bush,  u  Moraiige  v.  Edwards,  1  E.  D.  Smith, 

118.  414. 

*  McMillan  v.  Dana,  18  Califomia,  839 ;  i«  Hill  v.  Merle,  10  Louisiana,  108. 
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judgment  in  the  attachment  suit,  it  was  held  to  be  no  defence, 
and  that  it  should  have  been  shown  that  the  appeal  was  pending 
and  undetermined.^ 

In  Georgia,  where  an  attachment  was  levied  on  slaves,  who 
were  delivered  back  to  the  defendant,  upon  his  giving  bond, 
with  secnritj,  to  ^^  pay  the  said  plaintiff  the  amount  of  the  judg- 
ment and  costs  that  he  maj  recover  in  said  case ; "  and  the  slaves 
were  afterwards  emancipated  by  the  18th  Amendment  to  the 
Constitution  of  the  United  States;  it  was  held,  that  the  bond 
was  not  to  deliver  the  property,  but  to  satisfy  the  judgment  re- 
covered ;  that  the  rights  of  the  parties  became  fixed  by  the  execu- 
tion of  the  bond,  and  the  return  of  the  slaves  by  the  sheriff  to 
the  defendant ;  and  that  their  emancipation  did  not  discharge  the 
obligation  of  the  bond.^ 

§  828  a.  When  a  judgment  is  recovered  against  the  surety  in 
such  a  bond,  he  has  a  right  to  tender  to  the  plaintiff  the  full 
amomit  of  the  judgment ;  and  if  the  plaintiff  refuses  to  receive 
the  same,  the  surety  is  discharged  from  his  obligation  on  the 
bond.* 

§  328  5.  As  a  bond  of  this  description  is  for  the  payment  of 
such  judgment  as  the  plaintiff  may  recover  against  the  defendant 
in  the  attachment  suit,  if  the  defendant  be  discharged  in  bank- 
ruptcy, and  plead  his  discharge  before  judgment,  and  thereby  no 
judgment  is  or  can  be  rendered  against  him,  the  sureties  in  the 
bond  are  released  from  its  obligation.^  But  the  defendant's 
bankruptcy  after  judgment  rendered  against  him  in  the  attachment 
fuit^  will  not  have  that  effect.^  In  New  York,  the  courts  re- 
fused leave  to  a  defendant  to  file  a  supplemental  answer  setting 
up  his  discharge  in  bankruptcy,  because  it  would  deprive  the 
attachment  plaintiff  of  a  fair  and  honest  advantage  he  had  ob- 
tained by  diligent  pursuit  of  legal  means  and  remedies.^ 

§  328  c.  The  relinquishment  by  the  creditor,  without  the  con- 
sent of  the  surety,  of  any  hold  which  the  creditor  has  actually 
acquired  on  the  property  of  the  debtor,  operates  to  discharge  the 

^  Poieeto.  Boyd,  10  lOnonri,  160.  *  McComlM   v.  Allen,  25  New  York 

'  Irrin  v.  Howard,  87  Geoigia,  18.  Snpreme  Ct.  190;   affirmed  in  82  New 

*  Hayes  v.  Josepbi,  26  Califoniia,  585.  York,  114. 

*  Giipenter  v.  Tnrrell,  100  Mass.  450;  *  Holyoktf  v.  Adams,  8  New  York  Sa« 
Hamilton  v.  Bryant,  114  Ibid.  648 ;  Payne  preme  Ct  228;  affinned  in  69  New  York, 
e.  AUs,  7  Bosh,  844  288. 
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surety  in  this  descriptioa  of  bond,  to  the  extent  of  the  interest 
so  relinquished.^ 

§  324.  In  Arkansas  it  is  held,  that  the  sureties  may  be  sued 
without  issuing  execution  against  the  principal.  It  is  sufficient 
to  aver  the  judgment  against  him,  and  its  non-payment.^ 

§  825.  Where  there  are  several  defendants,  end  the  obligation 
of  the  bond  is  for  the  payment  of  any  judgment  recovered  against 
them^  it  would  seem  that  the  sureties  could  not  be  made  liable 
for  a  judgment  recovered  against  them,  or  a  part  of  them,  joined 
with  a  new  defendant,  introduced  after  the  execution  of  the 
bond ;  and  it  might  be  doubtful  whether  they  could  be  charged 
for  a  judgment  recovered  against  only  a  part  of  the  defendants, 
where  the  defendants  remained  the  same.  But  where  the  obli- 
gation is  to  pay  such  judgment  as  the  plaintiff  may  recover  in 
the  9utt  in  which  the  bond  is  given,  and  on  the  trial  he  recovers 
only  against  a  part  of  several  defendants^  and  fails  to  recover 
against  the  rest,  the  sureties  are  bound  for  that  judgment;^  but 
if,  by  the  plaintiff's  act,  without  the  assent  of  the  sureties,  a 
change  is  made  in  the  defendants  against  whom  judgment  is  ob- 
tained, either  by  discontinuing  as  to  some,  and  the  bringing  in 
of  others,^  or  by  discontinuing  as  to  some  and  taking  judgment 
againet  the  rest^  ^  the  obligation  of  the  sureties  is  discharged. 

§  825  a.  On  the  principle  governing  in  the  cases  cited  in  the 
preceding  section,  a  change  in  the  plaintiffs,  without  the  con- 
sent of  the  sureties  in  the  bond,  will  discharge  the  liability  of 
the  latter.  Thus,  whei*e  a  bond  was  given  in  an  action  in  favor 
of  A.  as  surviving  partner,  and  B.  as  administrator  of  the  de- 
ceased partner,  and  afterwards  the  suit  was  discontinued  as  to 
the  latter,  and  an  amended  complaint  in  favor  of  the  former 
alone  was  filed,  under  which  a  judgment  was  rendered  in  his 
favor  against  the  defendant ;  it  was  held,  that  the  change  in  the 
plaintiffs  discharged  the  obligation  of  the  bond.<^  But  under  a 
statute  which  provided  that  ^  an  action  does  not  abate  by  .  .  . 
the  transfer  of  any  interest,  if  the  cause  of  action  survives  or 
continues,"  an  assignee  for  the  benefit  of  creditors  was  consid- 

1  BadweU  v.  Gephart,  67  lowm,  44;        ^  Tackerv.  Wliite,  5  AUen,  S22 ;  Rkh- 

Sherraden  v,  Parker,  24  Ibid.  28.  arda  v.  Storer,  114  Maaa.  101. 

>  Lincoln  v.  Beebe,  11  Arkanaaa,  697 ;         *  Andre  v,  Fitzhugh,  18  Michigaai  98; 

Chriaman  v.  Rogers,  30  Ibid.  851.  Harrie  v.  Taylor,  8  Sneed,  586. 

*  Leonard  u.  Speidel,  104  Maaa.  856.  •  Qamen  t.  Arnold,  12  Nevada,  284. 
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ered  entitled  to  sue  on  a  bond  given  to  the  assignor,  as  plaintiff 
in  the  attachment  snit,  though  the  bond  was,  in  terms,  in  favor 
of  the  plaintiff  only.  ^ 

§  326.  In  Louisiana  was  a  case,  not  strictly  of  the  nature  of 
those  we  are  now  considering,  but  bearing  such  resemblance  to 
tiiem  as  to  be  fitly  noticeable  here.  A  steamboat,  owned  by 
several  persons,  was  attached  for  the  debt  of  one  of  the  owners. 
The  other  owners,  to  relieve  the  boat  from  the  attachment,  came 
forward  and  filed  their  claim  for  the  three-fourths  of  the  vessel, 
offering  at  the  same  time  to  give  security  to  account  for  such 
part  as  should  be  found  to  belong  to  the  defendant  upon  a  final 
adjustment  of  their  respective  claims  and  accounts,  upon  a  due 
appraisement  and  sale  of  the  interest  and  share  of  the  defendant ; 
and  the  court  ordered  the  boat  to  be  delivered  to  them,  on  their 
executing  bond,  with  security,  '^to  abide  the  judgment  of  the 
court  in  the  premises. "  Judgment  was  rendered  against  the  de- 
fendant, only  a  part  of  which  was  satisfied  out  of  the  proceeds  of 
tiie  sale  of  his  share  in  the  boat,  and  the  plaintiff  sued  the 
parties  to  the  bond  to  recover  the  balance.  But  the  court  de- 
cided, that  the  bond  must  be  understood  in  relation  to  their 
obligation  to  account  for  the  share  of  their  co-proprietor;  and 
that,  should  it  remain  doubtful,  from  the  manner  in  which  the 
order  of  the  court  and  the  bond  were  worded,  whether  the  obli- 
gors intended  anything  more  than  making  themselves  responsi- 
ble for  the  share  of  the  defendant,  justice  commanded  to  put 
upon  the  bond  the  most  equitable  construction,  and  to  reject  an 
interpretation  which  would  tend  to  make  them  pay  the  defend- 
ant's debt,  not  only  out  of  his  share,  but  out  of  their  own.^ 

§  327.  II.  Delivery  Bonds.  This  description  of  instrument  is 
variously  styled  Delivery,  Forthcoming,  or  Replevy  Bond ;  ^  and 
on  its  execution  tiie  attaching  officer  yields  the  actual  possession 
of  the  attached  property  to  the  principal  in  the  bond;  but  the 

^  Sloason  o.  Feigoaon,  81  Minnesota,  tion  of  lien  or  no  lien  depends  more  upon 

44S.  the  nature  of  the  stipulations  entered  into 

*  Kanearrow  v.  Toung^  6  Martin,  662.  in  the  bond,  than  upon  the  particular 

'  In  McRae  v.  McLean,  8  Porter,  188,  circmnstanees  which  may  attend  the  case. 

HrrcHoocK,  J.,  said,   in  deliveiiDg  the  AU  our  injunction  and  writ  of  error  bonds 

opinion  of  the  court :  '*  The  term  replevy,  are  replevy  bonds  ;  yet  there  is  no  lien 

in  its  general  sense,  includes  every  return  retained  on  the   property  attached,   the 

ot  property  levied  on,  for  whatever  cause  conditions  being  to  pay  and  satisfy  the 

tad  under  whatever  conditions  the  same  judgment  or  decree  of  the  court  whenever 

m&y  be  subject  to,  whether  the  lien  is  made." 
coiitiaoed  or  discharged ;  and  the  qnes- 
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property  is  not  withdrawn  from  the  custody  of  the  law,  nor  la 
the  lien  of  the  attachment  lost.^  It  is  usually  conditioned  for 
the  delivery  of  the  property  to  the  officer,  either  to  satisfy  the 
execution  which  the  plaintiff  may  obtain  in  the  cause,  or  when 
and  where  the  court  may  direct  Sometimes  the  alternative  is 
embraced,  of  the  delivery  of  the  property  or  the  satisfaction  of 
the  judgment  recovered  in  the  action.  Such  a  bond  is  no  part 
of  the  record  in  a  cause,  and  cannot  be  looked  to,  to  explain  or 
contradict  the  sheriff's  return.* 

§  827  a.  A  bond  of  this  description,  given  where  not  author- 
ized by  statute,  or  in  terms  variant  from  those  prescribed, 
though  not  enforceable  as  a  statutory  obligation,^  is  not  necessar- 
ily invalid ;  it  will  be  good  as  a  common-law  bond,  where  it  does 
not  contravene  public  policy,  nor  violate  a  statute.^  And  so, 
where  it  is  given  to  the  officer  who  levied  the  attachment,  when 
the  law  required  it  to  be  given  to  the  attaching  plaintiff.  ^ 

§  827  6.  This  bond  may  be  taken,  as  well  where  the  attach- 
ment is  served  only  by  garnishment,  as  where  tangible  property 
is  levied  on.  It  was  so  held  in  Iowa,  under  a  statute  in  these 
words:  "The  defendant  may  at  any  time  before  judgment  dis- 
charge the  property  attached,  or  any  part  thereof,  by  giving 
bond,  with  surety  to  be  approved  by  the  sheriff,  in  a  penalty  at 
least  double  the  value  of  the  property  sought  to  be  released,  con- 
ditioned that  such  property,  or  Its  estimated  value,  shall  be  de- 
livered to  the  sheriff,  to  satisfy  any  judgment  which  may  be 
obtained  against  the  defendant  in  that  suit,  within  twenty  days 
after  the  rendition  thereof."^ 

§  328.  No  set  form  of  words  is  necessary  to  make  a  valid  bond 
of  this  description.  Therefore,  where  a  writing  was  given,  in 
the  nature  of  a  condition  to  a  penal  bond,  though  no  bond  pre- 
ceded the  condition,  it  was  held  to  be  sufficient,  on  the  following 
grounds :  "  It  states  what  act,  if  performed,  shall  have  the  effect 

^  Hagan  v,  Lucas,  10  Peters,  400 ;  Lusk  Waters  v,  Riley,  2  Harris  k  GilU  805 ; 

17.  Ramsay,  8  Munford,  417 ;  Roberts  v,  Johnson  v,  Weatherwaz,  9  Kansas,  75 ; 

Dann,  71  IlUnois,  46  ;  Wright  v.  Manns,  Whitsett^  v.  Womack,  8  Alabama,  466 ; 

111  Indiana,  422.  Palmer  v.   Vance,    18    California,   558; 

2  Eirksey  v.  Bates,  1  Alabama,  808.  Smith  v.  Fargo,  57  Ibid.  157  ;  Turner  v. 

«  Edwards  v.  Pomeroy,  8  Colorado,  254.  Armstrong,  9  Bradwell,  24 ;  Colorado  City 

♦  Sheppard  v,  Collins,  12  Iowa,  570.  Nat.  Bank  i;.  Lester,  78  Texas,  542. 
See  Morse  v.   Hodsden,    5    Mass.   314  ;         ^  A^ew  i;.  Leath,  63  Alabama,  34& 
Barnes  v,   Webster,    16    Missouri,  258  ;         >  Woodward  v.  Adams,  9  Iowa,  474. 
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of  rendering  the  supposed  bond  void.  It  implies  an  agreement 
on  the  part  of  the  obligors  for  the  performance  of  that  act.  It 
in  effect  stipulates  that  the  property  attached  shall  be  forth- 
coming when  ordered  by  the  court  to  be  returned  to  its  custody. 
It  shows  that  a  duty  had  devolved  on  the  persons  executing  the 
instmment)  and  imports  an  undertaking  for  the  performance  of 
that  duty.  Although  it  is  unskilfully  drawn,  and  has  omitted 
an  essential  part  of  all  penal  obligations,  yet  we  think  an  action 
of  coTcnant  can  be  maintained  upon  it.  Any  other  construction 
would  violate  the  obvious  intention  and  understanding  of  the 
parties."^ 

§  829.  The  addition  to  the  bond  of  terms  not  required  by  law 
will  not  vitiate  it,  nor  bar  the  prescribed  remedies  on  it  Thus, 
where  the  statute  required  a  bond  "  conditioned  that  the  property 
shall  be  forthcoming  to  answer  the  judgment  that  may  be  ren- 
dered in  the  suit ; "  and  the  bond  given,  after  reciting  the  attach- 
ment, and  that  the  obligors  claimed  to  be  the  owners  of  the 
property  attached,  was  conditioned  that  ''if  the  obligors  should 
fail  to  substantiate  their  claim  and  should  render  up  and  have 
forthcoming  the  property,"  etc. ;  it  was  held,  that  the  addition, 
'^ if  the  obligors  should  fail  to  substantiate  their  claim,"  did  not 
affect  the  character  of  the  bond,  and  that  it  might  be  proceeded 
on  in  the  same  manner  as  if  that  addition  had  not  been  made.^ 

§  329  cu  An  interlineation  in  the  bond,  made  after  signing 
by  the  surety,  and  without  his  knowledge  or  consent,  and  not 
made  with  any  wrong  or  fraudulent  intent^  but  in  good  faith, 
and  giving  no  advantage  nor  working  any  injury  to  anybody,  will 
not  discharge  the  surety  from  liability  thereon.  Thus,  where 
after  the  surety  signed  a  delivery  bond  reciting  that  the  sheriff 
"did  attach  the  furniture  and  photographic  outfit  of"  the  defend- 
ant; and  the  attachment  plaintiff,  at  the  request  of  the  defend- 
antj  for  the  purpose  of  identifying  the  property  attached, 
interlined  in  the  bond  the  words  ''  consisting  of  six  sofa-chairs, 
one  settee,  one  round  table,  one  clock,  one  mirror,  one  show- 
case, one  piece  of  carpet  containing  forty-nine  yards,  twenty 
large  pictures  and  frames,  and  one  half -size  camera ; "  which 
was  the  same  property  returned  by  the  sheriff  as  attached ;  it 
was  held,  that  the  legal  effect  of  the  bond  was  not  changed  by 
the  interlineation.^ 

^  Tocnm  v.  Barnes,  8  B.  Monroe,  496.  '  Bowley  v.  Jewett,  56  Iowa,  492. 

*  PnrceU  v.  Steele,   12    Illinois,   98  ; 


Sbeppud  9.  CollinBy  12  Iowa»  670. 
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§  330.  This  bond  differs  from  the  contract  of  bailment  of  at- 
tached property,  prevalent  in  New  England  and  New  York,  to 
be  treated  of  in  a  subsequent  chapter,  —  1.  In  deriving  its  ex- 
istence from  statute,  and  not  from  practice ;  2.  In  being  a  spe- 
cialty, instead  of  a  simple  contract ;  8.  In  the  officer  being  under 
legal  obligation  to  release  the  property  from  actual  custody, 
upon  sufficient  security  being  given;  4.  In  discharging  the 
officer  from  liability  for  the  property,  at  least  unless  he  were 
guilty  of  impropriety  in  taking  insufficient  security ;  5.  In  being 
recognized  and  proceeded  upon  in  the  courts  as  a  part  of  the 
cause ;  and  6.  In  being  a  contract  which  the  plaintiff  may  en- 
force for  the  satisfaction  of  his  judgment. 

§  881.  It  differs,  too,  from  a  bail  bond,  in  that  it  does  not 
discharge  the  lien  of  the  attachment ;  since  the  very  object  of 
the  bond  is  to  insure  the  safe  keeping  and  faithful  return  of  the 
property  to  the  officer,  if  its  return  should  be  required.^  It  fol- 
lows, therefore,  that  after  property  is  thus  bonded,  it  cannot  be 
seized  under  another  attachment,  or  under  a  junior  execution, 
either  against  the  attachment  debtor,  or  against  a  third  per- 
son claiming  it  adversely  to  the  debtor  and  the  creditor;  for 
to  hold  otherwise  would  put  it  in  the  power  of  a  stranger 
to  the  attachment  suit,  by  a  levy  and  sale,  to  cause  a  forfeit- 
ure of  the  condition  of  the  bond.^  And  this,  too,  though 
the  party  giving  the  bond  take  the  property  into  another  State; 
for  he  is  considered  to  have  a  qualified  property  in  the 
thing,  which  the  courts  of  every  State  must  respect,  wherever 
acquired.* 

1  Gray  v.  Perkins,  12  Smedes  k  Mar-  816 ;  Kane  v,  Pilcher,  7  B.  Monroe,  651 ; 

shall,  622 ;  McRae  v.  McLean,  8  Porter,  McKinney  v.   Parcel!,   28  Kansas,  446. 

188 ;  Rives  v.  Wilbome,  6  Alabama,  46 ;  In  Jones  «.  Peasley,  8  G.  Greene,  5S,  it 

Kirk  V.  Morris,  40  Ibid.  225  ;  Woolfolk  v,  was  held  by  the  Sapreme  Coart  of  lows, 

Ingram,  58  Ihid.  11  ;  Cordaman  v.  Ma-  that  a  bond  conditioned  "that  the  at- 

lone,  63  Ibid.  556 ;  Evans  v.  King,  7  Mis-  tached  property,  or  its  appnised  valae, 

aonri,  411  ;  Jones  v,  Jones,  88  Ibid.  429  ;  shall  be  forthcoming  to  answer  the  judg- 

People  V.  Cameron,  7  Illinois  (2  Gilman),  ment  of  the  court,"  dischaiges  the  prop- 

468  :  Gass  v.  Williams,  46  Indiana,  258  ;  erty  from  the  lien  of  the  attachment,  and 

Boyd  p.  Backingham,  10  Humphreys,  434;  leaves  it  subject  to  a  subsequent  attach- 

Allerton  v.  Eldridge,  56  Iowa,  709 ;  Hil-  ment  for  the  defendant's  debts,  and  U»t 

ton  V.  Ro6S|  9  Nebraska,  406 ;  Stevenson  the   obligors  cannot  defend  against  the 

V.  Palmer,  14  Colorado,  565.    Sed  amtra,  bond,  because  the  property  was   subee- 

Schuyler  r.  Sylvester,  4  Dutcher,  467  ;  quently  attached  by  other  creditors.    The 

Austin  V.  Burgett,  10  Iowa,  802.  same  view  was  held  by  the  Supreme  Coart 

*  AnU,  SS  251,  267 ;  Rives  v.  Wilbome,  of  Ohio,  in  Root  v.  Railroad  Co^  45  Ohio 

6  Alabama,  45 ;  Cordaman  v.  Malone,  68  State^  222. 

Ibid.  556  ;   Powell  v,  Bankin,  80  Ibid.  *  Gordon  v,  Johnston,  4  Louisiana.  804. 
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§  332.  By  executing  such  a  bond,  the  defendant  is  held  to 
have  acknowledged  notice  of  the  suit,  and  to  be  bound  to  enter 
an  appearance,  or  be  liable  to  be  proceeded  against  as  in  case  of 
personal  service  of  process ;  ^  and  the  execution  of  the  bond  is 
sufficient  presumptive  evidence  that  the  property  was  found  by 
the  sheriff  in  the  possession  of  the  defendant.^  And  when,  as  is 
in  some  States  authorized,  a  person  not  a  party  to  the  suit  reple* 
vies  the  property,  he  by  that  act  introduces  himself  to  the  suit, 
and  becomes,  though  not  a  technical  party,  yet  a  party  to  the 
proceedings;  and  being  in  the  possession  of  property  which  is  in 
the  custody  of  the  law,  he  is  within  the  legitimate  reach  of 
proper  action  by  the  court  in  which  the  suit  is  pending,  in  re- 
gard to  the  property.*  The  giving  of  such  a  bond  is  not  an 
acknowledgment  that  the  writ  was  rightfully  issued ;  ^  but  it  is  a 
waiver  of  any  irregularities  in  the  attachment  proceedings.^ 

§  333.  This  bond  cannot  be  executed,  so  as  to  constitute  an 
effective  and  reliable  security  to  the  oflScer  or  the  plaintiff,  by  any 
party  not  thereto  authorized  by  law.  If  executed  by  one  not  so 
authorized,  it  will  not  be  sustained,  either  as  a  statutory  or 
common-law  bond.* 

§  333  a.  The  execution  of  a  bond  of  this  description,  by  a 
person  other  than  the  defendant,  is  authorized  in  some  States. 
Where  so  executed,  what  is  the  relation  of  the  party  executing 
it  to  the  defendant  ?  This  question  came  up  in  Alabama,  under 
a  statute  authorizing  personal  property  taken  in  attachment  to 
be  replevied  by  the  defendant,  "or,  in  his  absence,  by  a 
stranger.*'  The  word  "stranger"  was  considered  to  mean  a 
person  not  a  party  to  the  suit,  who  acts  for  the  benefit  of  the 
defendant;  and  it  was  held,  that  in  providing  for  a  replevy  by  a 
stranger,  it  was  not  intended  to  restrict  or  impair  the  defend- 
ant's right  as  to  the  possession  of  the  property  when  replevied ; 
that  the  defendant  has  the  right  to  denrand  of  the  stranger  the 
possession  of  it ;  that  on  such  demand  being  made,  it  is  the  duty 
of  the  stranger,  either  to  restore  the  property  to  the  defendant, 
or  to  return  it  to  the  sheriff ;  and  that  his  bond  is  subject  to  such 

*  Wilkinmn  v.  Putteraon,  6  Howard  ^  Aret  v.  Albo,  SI  Loniaiana  Aimiia1« 
(XL),  198;  Richard  v.  Mooney,  89  Mis-    849. 

««ppi,  857 ;  Blyler  v.  Kline,  64  Penn.         »  New  Haven  L.  Co.  v,  Raymond,  76 

State,  180;  Peebles  9.  Weir,.  60  Alabama,  Iowa,  225 

418 ;  Chastain  v.  Armstrong,  85>  Ibid,  215.         >  Cummins  v.  Gray,  5  Stewart  &  Por- 

>  Hoabaw  v.  Gnllett,  58  Missouri,  208.  ter,  897 ;   Sewall  v,  Franklin,  2  Porter, 

*  Kirk  r.  Morris  40  Alabama,  225.  498. 
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rules  as  would  govern  it  if  made  by  the  defendant  himself.^  And 
afterwards,  in  the  same  State  and  under  the  same  statute,  where 
trover  was  brought  against  the  replevying  "stranger,"  he  was 
considered  as  holding  under  the  defendant,  and  entitled  to  make 
all  defences  which  the  defendant  could  have  made,  if  he  had 
been  sued.^  And  in  the  same  State  it  was  held,  that  by  the  exe- 
cution of  the  replevy  bond  the  stranger  so  far  connects  himself 
with  the  attachment  suit,  that  he  must  take  notice  of  ihe  judg- 
ment therein  rendered,  and  cannot,  while  retaining  the  goods 
under  the  bond,  dispute  or  deny  the  title  of  the  defendant 
Even  if  the  title  resides  in  the  stranger,  and  the  defendant  is 
without  an  attachable  interest  therein,  this  will  not  excuse  the 
former  from  performance  of  the  condition  of  the  bond.  He  must 
redeliver  the  goods  to  answer  the  levy  of  the  writ,  after  which  he 
may  interpose  a  claim  for  them.^ 

§  334.  Where  the  bond  calls  for  the  delivery  of  the  property 
at  a  specified  place,  no  demand  is  necessary.^  When  the  prop- 
erty is  to  be  delivered  "when  and  where  the  court  shall  direct," 
an  order  of  court  for  its  delivery  is  necessary  to  render  the  obli- 
gors liable.  The  judgment  of  the  court  against  the  defendant  in 
the  attachment  suit,  and  an  execution  issued  to  the  sheriff,  do 
not  constitute  an  order  to  the  obligors  to  deliver  the  property  at 
a  given  time  and  place.  ^ 

Where  the  bond  is  for  the  delivery  of  the  property  within  a 
stipulated  time  after  the  rendition  of  a  judgment  in  favor  of  the 
plaintiff  in  the  attachment  suit,  it  is  not  necessary,  to  sustain 
an  action  on  the  bond,  that  an  order  be  made  that  the  judgment 
shall  be  a  lien  on  the  attached  property,  or  directing  the  sale  of 
the  property.  The  right  of  action  is  complete  upon  the  failure 
to  deliver  the  property  within  the  stipulated  time.^  And  where 
the  obligation  was  for  the  delivery  of  the  attached  property  to 
the  officer,  "  if  so  ordered  by  the  court  on  the  16th  of  August, 
1878;"  and  the  case  was  continued  till  the  18th  of  Octol)er, 
when  judgment  was  rendered  for  the  plaintiff,  and  execution 
was  issued  thereon ;  under  which  the  officer  demanded  the  return 
of  the  property,  which  was  refused ;  and  the  officer  sued  on  the 
obligation ;  it  was  held,  that  the  fact  that  the  judgment  was  ren- 
dered on  a  day  subsequent  to  that  named  in  the  agreement  was 

1  Kirk  9.  Morris,  40  Alabama,  225  ;         «  Mitcliell  v,  MerriU,  2  Blackford,  87. 
Rhodes  v.  Smith,  66  Ibid.  174.  *  Brotherton  v,  Thomson,  11  Missooii, 

>  Mollis  V.  Hall,  41  Akbama,  510.  94. 
s  Rhodes  t).  Smith,  66  Alabama,  174.  >  Wajmant  v.  Dodson,  12  Iowa,  22. 

[810] 


CHAP.  ZIII.]  BAIL  AND  DEUYEBT  BONDS.  §  386 

wholly  unimportant ;  that  time  was  not  of  the  essence  of  the  con- 
tract; and  that  it  was  the  duty  of  the  obligor  to  return  the  prop- 
erty on  any  subsequent  day  when  the  officer  was  entitled  to 
demand  and  receive  it^ 

§  3S5.  If,  after  the  defendant  has  given  a  delivery  bond  for 
attached  property,  the  court,  pending  the  suit,  orders  the  prop- 
erty to  be  delivered  into  the  custody  of  the  officer  and  sold,  and 
this  is  done,  the  sureties  in  the  bond  are  discharged.^  And  the 
surety  in  such  a  bond  may  exonerate  himself  therefrom,  by  de- 
livering the  property  to  the  officer,  at  any  time  before  judgment 
is  rendered  against  him  on  the  bond;*  but  not  by  an  offer  to 
return  it.*  This  delivery  must  be  an  actual  one,  — that  is,  the 
property  must  be  brought,  and  pointed  out,  and  offered  to  the 
officer.  Therefore,  where  a  forthcoming  bond  was  given  for  a 
slave,  and  the  principal,  on  the  day  the  slave  was  to  be  deliv- 
ered, met  the  officer  crossing  the  street  rapidly,  and  said  to  him, 
"Here  is  the  boy;  I  have  brought  him  to  release  J.  on  that 
bond;  **  and  the  officer  replied,  "Very  well ;  '*  but  the  slave  was 
not  pointed  out,  and  the  officer  did  not  see  him ;  it  was  held  to 
be  no  proper  delivery.*  And  the  bond  is  not  discharged  by  the 
delivery  of  any  less  than  the  whole  of  the  property.  The  officer 
may  seize  and  sell,  under  execution,  whatever  of  it  he  may  find, 
and  credit  the  amount  of  the  sale  on  the  bond.^ 

§  335  a.  Where  the  terms  of  the  bond  are,  that,  in  case  the 
plaintiff  should  recover  judgment  against  the  defendant  in  the 
action,  the  defendant  would,  on  demand,  redeliver  the  attached 
property  to  the  proper  officer  to  be  applied  to  the  payment  of  the 
judgment ;  or  that,  in  default  thereof,  he  and  his  sureties  would, 
on  demand,  pay  to  the  plaintiff  the  full  value  of  the  property, 
not  exceeding  a  named  sum ;  the  officer  must  make  a  demand  in 
fact  before  the  bond  can  be  sued  on.^  But  not  so,  it  is  said,  where 
the  defendant  has  removed  the  property  out  of  the  jurisdiction  of 
the  court® 

§  336.  The  signers  of  such  a  bond  cannot  object  that  it  is  not 
their  deed,  because  it  was  written  over  their  signatures  delivered 

*  Turner  v.  Armstrong,  9  Bradwell,  24.  *  Pogue  v.  Joyner,  7  Arkansas,  462  ; 
'  Richards  t*.  Craig,  8  Baxter,  457.         Chapline  v,  Robertson,  44  Ibid.  202. 

'  Reagan  v.  Kitchen,  8  Martin,  418  ;  ^  Metrovich  t;.  JoYovich,  58  California, 

Hansford  v.  Perrin,  6  B.  Monroe,  595  ;  341. 

Kirk  V.  Morris,  40  Alabama,  225.  '^  Pierce  v.  Whiting,  68  California,  588. 

*  Metrovich  v.  Jovoyich,  58  California,  *  Driggs  v,  Harrington,  2  Montana,  20. 
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to  the  officer  in  blank,  instead  of  their  signatures  being  affixed 
after  the  instrument  was  written.  In  such  case  the  officer  acts 
as  the  agent  of  the  obligors  in  filling  up  the  writing,  and  may 
prove  his  agency ;  and  if  he  be  dead,  his  declarations  in  relation 
to  it  may  be  given  in  evidence,  as  part  of  the  res  gestce,^  In  the 
case  in  which  this  was  decided,  all  the  parties  to  the  paper  wrote 
their  names  upon  it,  with  the  intention  that  it  should  be  filled 
up  as  a  forthcoming  bond,  and  delivered  it  to  the  officer  for  the 
purpose  of  being  so  filled  up. 

But  where  the  paper  is  signed  by  a  surety,  with  an  under- 
standing that  others  are  to  sign  it  with  him,  and  it  is  delivered 
without  their  signatures  being  obtained,  the  surety  will  not  be 
bound.  This  was  so  held,  where  a  surety  signed  a  bond  in 
which  the  names  of  three  principals  were  written,  only  one  of 
whom  signed  it ;  *  and  where  the  surety  signed,  under  a  repre- 
sentation that  two  others  would  become  co-sureties  with  him, 
and  the  bond  was  delivered  without  their  signatures  having  been 
obtained.^ 

Where  the  statute  requires  the  bond  to  be  with  sureties,  and 
one  is  given  in  which  the  obligors  are  named  as  principals,  and 
no  one  aB  surety ;  the  obligors  cannot  object  to  the  validity  of 
the  bond  for  want  of  sureties.* 

§  836  a.  In  Texas  it  is  held,  that  the  obligation  of  the  sure- 
ties in  a  forthcoming  bond  is  upon  two  conditions :  1.  That  the 
proceeding  in  attachment  was  legal  and  proper ;  and  2.  That  the 
property  levied  on  was  subject  to  attachment;  and  that  there- 
fore, to  relieve  themselves  from  liability,  they  may  move  to 
quash  the  attachment.*  And  in  Georgia  it  was  decided  that 
tiiere  could  be  no  legal  judgment  against  the  surety  where  the 
attachment  was  void.® 

§  837.  The  seizure  of  property  under  attachment,  upon  which 
the  party  having  it  in  possession  has  a  lien,  cannot  devest  the 
lien.  And  if  such  party  release  it  by  giving  bond,  it  seems  he 
will  be  responsible  on  the  bond  for  no  more  than  the  balance 
which  may  remain  in  his  hands  after  paying  himself  the  amount 
due  him.^ 

1  Yocnm  v.  Barnes,  8  B.  Monroe,  496.  12S.    See  Crawford  v.  Foster,  6  Geoigia, 

^  Clements   v.    Cassilly,   4    Louisiana  202. 
Annual,   380.      See  Bean  v.   Parker,   17         *  Scanlan  9.    O'Brien,  21  Minnesota, 

Mass.  591  ;  Wood  v,  Washburn,  2  Pick.  434. 
24.  »  Burch  v.  Watts,  87  Texas,  185. 

*  Sessions  v,  Jones,  6  Howard  (ML),         ^  Neal  v.  Gordon,  60  Georgia,  112. 

T  Canfieldo.M'Uughlin,  10  Martin,  48. 
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§  338.  In  Kentucky,  tinder  their  pmctice  of  attachment  in 
chancery,  it  was  held,  that  suit  on  a  bond  for  the  forthcoming 
of  attached  property  was  prematurely  brought,  where  the  Chan- 
cellor had  not  disposed  of  the  case,  and  remitted  the  party  to 
his  remedy  on  the  bond.^  In  the  same  State  it  was  held,  in 
relation  to  such  a  bond,  that  the  surety  ought  not  to  be  pro- 
ceeded against  alone,  where  the  principal  was  within  reach  of 
the  process  of  the  court  ^  And  in  Louisiana,  the  surety  cannot 
be  made  liable,  until  restoration  of  the  property  or  payment  of 
the  bond  has  been  demanded  of  the  principal.^  But  it  is  not 
necessary  that  a  demand  upon  the  surety,  or  notice  to  him  of  the 
order  of  the  court  for  the  delivery  of  the  property,  should  be 
shown,  in  order  to  sustain  a  proceeding  against  him  on  the 
bond.* 

§  339.  In  an  action  on  a  bond  of  this  description,  the  obligors 
cannot  complain  that  the  penalty  in  it  is  not  as  large  as  the  law 
required;*  nor  can  they  question  the  validity  of  the  oflScer's 
levy  of  the  attachment ;  *  nor  object  to  the  validity  of  the  affida- 
vit on  which  the  writ  issued ;  ^  nor  complain  of  mere  errors  in 
the  action  against  their  principal.®  Nor  is  it  competent  for  them 
to  aver  that  the  property  attached  was  not  the  defendant's,  but 
belonged  to  a  third  person,  who  took  it  into  his  possession, 
whereby  they  were  prevented  from  having  it  forthcoming  to  an- 
swer the  judgment  of  the  court.  They  undertake  to  have  it 
forthcoming,  and  it  is  their  duty  to  comply  with  their  obligation, 
and  leave  it  to  the  plaintifF  in  the  attachment  and  the  claimant 
of  the  property  to  litigate  their  rights ;  not  to  take  it  out  of  the 
possession  of  the  plaintiff,  and  put  it  into  that  of  an  adverse 
claimant,  and  thus  excuse  themselves  for  a  breach  of  their  cove- 
nant*   Equally  are  the  parties  to  such  a  bond  estopped  from 

^  Hansford  v,  Perriii,  6  B.  Monroe,  596.  thorize  the  iasne  of  the  attachment ;  and 

'  P^  V,  Long,  4  B.  Monroe,  121.  that  after  a  like  motion  by  the  defendant 

I  Goodman  v,  Allen,  6  LonisiAna  An-  had  been  overruled.    The  grounds  of  this 

nnal,  S71.  raling  were  not  stated  by  the  court.    Neal 

*  Weed  9.  Dills,  84  Missouri,  4S8.  v.  Gordon,  60  Georgia,  112. 

*  Jones  V.  M.  &  A.  Bailroad  Co.,  5  *  Atkinson  v.  Foxworth,  58  Mississippi, 
Howird  (Ml),  407.  788;  Hammond  v.  Starr,  79  California, 

*  Scanlan  o.    O'Brien,  21  Minnesota,  556. 

«4.  •  Sartin  v.  Wier,  8  Stewart  &  Porter, 

'  Goebel  v.   Stevenson,   85  Michigan,  421  ;  Gray  v.  MacLean,  17  Illinois,  404  ; 

171    Bat  in  Georgia  the  surety  in  a  de-  Dorr  v.  Clark,  7  Michigan,  310  ;  Easton  v. 

liTsry  bond  was  allowed  to  move  in  arrest  Goodwin,    22  Minnesota,   426  ;    Sponen- 

of  judgment  against  him,  on  the  ground  baiger  v.  Lemert,  23  Kansas,  55  ;  Haztun 

tlat  the  affidavit  was  insufficient  to  au-  «.  Sicer,  Ibid.  310 ;    Wolf  v,  Hahn,  28 
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denying  the  admissions  made  in  the  condition  of  the  bond. 
Therefore,  where  a  bond  recited  the  issuing  of  an  attachment 
and  its  levy  on  the  property,  it  was  decided  that  the  obligors 
could  not,  in  an  action  on  the  instrument,  deny  that  an  attach- 
ment had  issued  and  been  levied.^  And  where  a  party  gave 
bond  to  hold  attached  property  or  its  proceeds  subject  to  the 
judgment  of  the  court,  he  was  not  allowed  to  set  up  as  a  defence 
against  the  bond,  that  the  sherifF  to  whom  it  was  given  had  no 
legal  or  equitable  interest  in  the  property.^  And  where  the  con- 
dition of  the  bond  was  the  delivery  of  the  attached  property  to 
the  sheriff,  in  the  event  of  a  judgment  being  rendered  against 
the  defendant,  it  was  held,  that  it  was  no  defence  to  a  surety 
that  the  judgment  against  the  defendant  did  not  order  the  prop- 
erty to  be  sold.^  Nor  in  such  cases  is  it  any  defence  against  a 
recovery  on  the  bond,  that,  after  its  execution,  the  property  was 
seized  under  process  of  court,  or  otherwise,  and  taken  from  the 
possession  of  the  obligor;  for  he  could  protect  his  right  of 
possession  by  replevying  it* 

§  340.  Where  statutory  provision  is  made  allowing  a  party 
other  than  the  defendant  to  retain  attached  property,  on  execut- 
ing a  forthcoming  bond  therefor,  if  such  party  claim  to  be  the 
owner  of  the  property,  he  must  nevertheless  return  it  to  the 
officer,  and  then  assert  his  claim.  He  cannot  set  up  his  owner- 
ship as  a  defence  to  an  action  on  the  bond.^    But  where,  in  an 

Ibid.  588  ;   Case  r.   Steele,  34  Ibid.  90.  he  fails  to  assert  his  claim  to  the  property 

In  Iowa,  where  such  a  defence  is  allowed  until,   by  judgment,  it    is  subjected   to 

by  statute,  it  was  held  not  sufficient  to  the  attachment,  he  shall  then  neither  be 

aver  that  the  property  was  not  the  defend-  heard  in  a  defence  to  the  bond,  nor  on  s 

ant's  ;  but  the  plea  must  show  whose  it  suit  for  the  recovery  of  the  money  or  the 

was.      Blatchley  v,  Adair,  5   Iowa,  545.  property.     Miller  t*.  Desha,  3  Burii,  212. 
In  Kentucky,  in  an  action  on  a  bond,  the         ^  Crisroan  v.  Matthews,   2  Illinois  (1 

undertaking  of  which  was,  "that  the  de-  Scammon),  148;    Price  u.  Kennedy,   16 

fendant  S.  shall  perform  the  judgment  of  Louisiana  Annaal,   78  ;   Pierce  v.  Whit- 

the  court  in  this  action,  or  that  the  under-  ing,  63  California,  538.    Bat  in  Tennessee, 

signed  H.  will  have  the  seventy-^ ve  hogs  in  a  proceeding  in  chancery,  a  delivery 

attached  in   this  action,  or  their  value,  bond  was  set  aside,  upon  its  being  shown 

$412,  forthcoming  and  subject  to  the  order  that  it  had  been  given  on  the  representa- 

of  the  court  for  the  satisfaction  of  such  tion  of  the  officer  that  he  had  attached 

judgment ; "  it  was  held,  that  the  owner  property,  when,  in  fact,  he  had  not  done 

of  property,  attached  in  an  action  against  bo.     Connell  v.  Scott,  5  Baxter,  595. 
a  third  person,  who  gives  such  a  bond  in         *  Moi^n  v.  Furst,  4  Martin,  N.  8. 116* 
order    to    retain    his   possession,   is    not         '  Guay  v.  Andrews,  8  Louisiana  An- 

thereby   precluded    from    asserting    his  nual,  141. 

claim  to  the  property,  or  disputing  the         *  Roberts  v.  Dunn,  71  Illinois,  46. 
validity  of  the  attachment.     Schwein  v,         ^  Braley  v.  Clark,   22  Alabama,  361 ; 

Sims,  2  Metcalfe  (Ky.),  209.     See  Hal-  Cooper  v.  Peck,  Ibid.  406;    Moigan  9. 

bert  i>.  McCulloch,  8  Ibid.  456.    But  if  Furst,  4  Martin,  N.  a.  116. 
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action  against  A.,  goods  were  found  in  the  possession  of  B. ; 
who  claimed  ownership  of  them  under  a  chattel  mortgage  from 
A.,  and,  while  asserting  his  ownership,  gave  a  delivery  bond  for 
the  goods,  and  by  leave  of  court  filed  an  interplea  claiming  the 
goods,  and  the  attaching  plaintiff  sued  B.  on  the  bond,  claiming 
that  the  latter,  by  giving  the  bond,  was  estopped  from  denying 
that  the  goods  were,  when  attached,  the  property  of  A. ;  the 
court  decided  against  the  estoppel,  and  said :  '^  In  the  absence 
of  evidence  to  show  that  plaintiff  has  been  deceived,  or  induced, 
in  some  way  injurious  or  prejudicial  to  him,  to  alter  his  posi- 
tion with  reference  to  the  property  of  his  debtor  in  the  writ,  in 
consequence  of  the  execution  of  the  delivery  bond,  we  see  no 
good  reason  why  the  mere  giving  of  the  bond,  which  is  done 
simply  to  retain  possession,  should,  as  against  such  a  plaintiff, 
be  held  an  admission  of  ownership  in  the  defendant  in  the  at- 
tachment writ,  or  should  of  itself  preclude  the  interpleader, 
npon  a  trial  between  him  and  the  attaching  creditor,  from  as- 
serting his  title  and  ownership  of  the  goods  covered  by  the 
bond."! 

Where  the  property  is  attached  in  the  hands  of  a  third  person, 
who  gives  a  delivery  bond  therefor,  if  he  claims  that  the  prop- 
erty is  his,  he  must,  in  order  to  be  in  a  position  to  demand  the 
judgment  of  the  court  on  his  right  thereto,  file  his  interplea  in 
the  case  while  it  is  pending  and  imdetermined ;  he  cannot,  after 
final  judgment  and  a  return  of  rnUla  bona  on  the  execution,  in- 
terplead and  claim  the  property  as  his  own.^ 

§  840  a.  When  the  defendant  releases  property  on  bond,  he 
undertakes  to  make  successful  defence  to  the  action,  and  if  he 
fail,  his  liability  upon  the  bond  becomes  irrevocably  fixed  by  the 
final  judgment  So,  too,  with  a  third  party  who  gives  such  a 
bond;  he  undertakes  to  justify  the  delivery  of  the  property  to 
himself,  and  to  make  that  justification  in  the  suit  to  which  he 
has  voluntarily  made  himself  a  party ;  he  assumes  that  he  has 
the  right  to  intervene  on  account  of  the  property ;  and  if  he  fail, 
he  becomes  responsible  on  his  bond,  and  cannot  be  permitted  to 
litigate  the  action  again  upon  other  grounds.^ 

§  840  b.  A  delivery  bond  is  a  substitute  for  the  property  at- 
tached, only  with  regard  to  the  plaintiff.     A  third  party  claim- 

>  Petring  V,  Chrisler,  90  MiBsoari,  649.         *  McElfatrick   v,  Macauley,   15    Mis- 
See  Applewhite  v.  Harrell  MiU  Co.,  49    souri  Appeal,  102. 
Aikanns,  279.  >  Wright  v.  Oakey,  16  Louisiana  An* 

naal,  125. 
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ing  the  property  cannot,  in  reference  thereto^  maintain  an  action 
on  the  bond  * 

§  841.  if  the  obligors  in  the  bond  are  prevented  by  the  act  of 
God  from  delivering  the  property,  their  liability  is  discharged. 
Therefore,  where  the  bond  was  for  the  forthcoming  of  a  slave, 
who  died  before  the  parties  were  bound  to  deliver  him,  it  was 
decided  that  they  were  not  responsible.*  This  rule,  however,  is 
not  of  universal  application,  but  the  obligor  may,  by  his  own 
conduct,  lose  the  benefit  of  it.  There  is  a  distinction  between  a 
bond  rightly  given,  to  retain  possession  until  the  litigation  be 
ended,  and  one  given  wrongfully  to  get  a  possession  to  which 
the  party  is  not  legally  entitled.  A  bond  of  the  former  descrip* 
tion  is  usually  given  by  or  on  behalf  of  the  defendant,  and  does 
the  plaintiff  no  legal  injury.  One  of  the  latter  description  is, 
where  a  third  party  comes  into  the  case  as  claimant,  and  seeks 
possession  of  the  property  until  his  claim  is  adjudicated.  In 
such  case,  if  his  claim  is  rejected,  he  is  to  be  regarded  as  a 
bailee  in  his  own  wrong,  liable  for  all  accidents,  and  taking 
all  the  hazards;  this  being  considered  very  different  from 
a  case  wherein  one  of  two  equally  innocent  parties  must 
suffer  by  an  inevitable  casualty.  Therefore,  where  such  a 
claimant  gave  such  a  bond  for  a  horse  that  was  attached,  and 
presented  his  claim  therefor,  and  the  court  found  against  his 
claim,  and  ordered  him  to  produce  the  horse ;  and  he  responded 
that,  before  judgment,  and  without  his  fault,  but  by  the  act 
of  God,  the  horse  had  died;  he  was  nevertheless  held  liable 
upon  the  bond.' 

§  341  a.  If  through  the  instrumentality  of  the  attachment 
plaintiff  the  obligors  are  prevented  from  delivering  the  property, 
no  action  will  lie  on  the  bond.  Thus,  where  attached  property 
was  released  from  the  custody  of  the  officer,  upon  a  bond  being 
executed  to  him  for  that  purpose,  and  afterwards  an  execution  in 
favor  of  a  stranger  to  the  attachment  proceedings,  issued  after 
levy  of  the  attachment,  was  levied  upon  the  attached  property  by 
the  consent  and  direction  of  the  attachment  plaintiff,  and  the 
property  was  sold  under  the  execution;  it  was  held,  that  there 
could  be  no  recovery  on  the  bond.* 

^  Wright  V.  White,  14  Louisiana  An-         *  Dear  v.  Brannon,  4  Bosh,  471.     Sed 

nual,  583  ;  White  v.  Hawkins,  16  Ibid.  25.  contra,  Atkinson  v.  Foxwoith,  58  Missis- 

*  Post,  §  385;  Falls  v.  Weissinger,  11  sippi,  741. 
Alabama,  801.  «  Jeger  v.  Stoelting,  80  Indiana^  84L 
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§  341  ft.  The  dissolution  of  the  attachment  discharges  the 
obligation  of  the  sureties  in  a  delivery  bond.^  Thus  the  dis- 
charge of  the  principal  in  bankruptcy,  before  judgment  rendered 
against  him,  ha^  that  effect'  And  so,  if  within  four  months 
after  the  levy  of  the  attachment  a  petition  in  bankruptcy  be  filed 
against  the  attachment  defendant,  and  he  be  adjudged  bankrupt.^ 
And  so,  where  the  death  of  the  defendant  has  the  effect  of  dis- 
solying  the  attachment^ 

§  341  e.  If  the  fulfilment  of  the  obligation  of  a  delivery  bond 
be  made  by  law  impossible,  the  bond  cannot  be  enforced.  Thus 
where  a  bond  was  given  for  the  forthcoming  of  slaves  which  had 
be^i  attached,  it  was  held,  that  it  could  not  be  enforced  after  the 
slaves  had  been  emancipated  by  the  thirteenth  amendment  to  the 
Constitution  of  the  United  States.^ 

§  341  d.  Though,  as  we  have  seen,^  attached  property,  for 
which  a  delivery  bond  has  been  given,  cannot  lawfully  be  again 
taken  under  a  junior  attachment,  yet  if  it  be  so  taken  from  the 
possession  of  the  sureties  in  the  bond,  and  delivered  to  the  plain- 
tiff in  the  junior  attachment,  by  whom  it  is  removed  and  sold, 
the  sureties  are  thereby  discharged  from  the  obligation  of  the 
bond ;  and  the  plaintiff  in  the  first  attachment  may  hold  the  officer 
who  levied  the  junior  attachment  for  the  value  of  the  property, 
and  perhaps  may  maintain  an  action  for  money  had  and  received 
against  the  plaintiff  in  the  jimior  attachment^ 

§  342.  The  measure  of  recovery  on  a  delivery  bond  is  the 
value  of  the  property  secured  by  it,  not  exceeding  the  amount  of 
the  plaintiff's  recovery  in  the  attachment  suit®  And  the  value 
is  that  which  the  property  had  at  the  time  it  was  attached,  not 
at  the  time  of  judgment  recovered  in  the  attachment  suit®  If 
the  value  be  stated  in  the  bond,  it  will  be  conclusive  on  the  obli- 
gors; if  not  stated,  it  must  be  established  by  proof.  Where, 
therefore,  the  bond  was  in  double  the  amount  of  the  demand  in 
the  attachment  suit,  it  was  held  to  be  error,  in  the  absence  of 

^  Bildenee  v.  Aden,  10  Abbott  Pract  See  Green  v.  Lanier,  6  Heiflkell,  662,  and 

K.  s.  163 ;  Oass  «.  WilliamB,  46  Indiana,  the  oommentB  on  it  ix^  Barry  v,  Frayser,  10 

S$3.  Ibid.  206. 

*  Payne  «.  Able,  7  Boah,  844.  «  AnU,  |  881. 

'  Kaiser  v.  BichardBon,  5  Daly,  801.  ^  Cordaman  v.  Malone,  68  Alabama, 

*  Upham  «.  Dodge,  11  Rhode  laland,    556. 

621.  •  Hammond  v,  Starr,  79  California,  566. 

*  Toimgv.  PickenB,  45Mini8Bippi,558.         *  Feny  v.  Poet^  45  Conn.  854. 
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proof  of  value,  for  the  court  to  instruct  the  jury,  that  they  should  'i 
assume  the  half  of  the  penalty  of  the  bond  to  be  the  true  value  of 
the  property.  *  And  if  the  property  be  sold  at  sheriff's  sale,  by 
order  of  the  court,  the  price  for  which  it  sold  is  not  the  meas- 
ure of  the  damages  recoverable  on  the  bond.^  Where  the  law 
provided  that  judgment  should  not  be  entered  against  the  surety 
for  a  sum  greater  than  the  assessed  value  of  the  property,  it  was 
decided,  that  if  there  was  no  assessment  of  its  value,  there  could 
be  no  judgment  against  the  surety.^  If  the  property  was  subject 
to  a  prior  valid  lien,  and  the  surety  in  the  bond  allow  it  to  be 
taken  from  him  under  such  prior  lien,  his  obligation  will  not 
thereby  be  discharged;  but  only  nominal  damages  can  be  recov- 
ered against  him,  unless  the  property  was  greater  than  the 
amount  of  the  lien;  in  which  case  the  excess  would  be  the  meas- 
ure of  damages.^ 

§  348.  If  one  joint  obligor  in  a  delivery  bond  be  compelled  to 
pay  the  whole  amount  of  a  judgment  recovered  on  the  bond,  he 
may  maintain  an  action  against  his  co-obligor  for  contribution.^ 

^  Collins  V,   MitcheU,   3  Florida,   4 ;         *  Richard  v,  Mooney,  89  MisdaBippif 
Moon  V,  Story,  2  B.  Monroe,  854 ;  Weed    857  ;  Phillips  v.  Harvey,  50  Ibid.  489. 
V.  Dills,  84  Missouri,  488;  Turner  V.  Arm-         «  Dehler  v.   Held,   50   Illinois,  491; 
strong,  9  BradweU,  24.  Hayman  v.  Hallam,  79  Kentucky,  889. 

^  Trentman  v,  Wiley,  85  Indiana,  88.  ^  Labeaume  v.  Sweeney,  17  Miasoorit 

158. 
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CHAPTER  XrV. 

BAILMENT  OF  ATTACHED  PBOPEBTT. 

§  344.  In  the  New  England  States  and  New  York,  a  practice 
exists,  which  allows  an  officer  who  has  attached  personal  prop- 
erty on  meme  process,  to  dispense  with  his  own  actual  custody 
thereof,  by  delivering  it  to  some  other  person,  —  usually  a  friend 
of  the  defendant,  though  the  plaintiff  may  lawfully  become  the 
bailee,^  —  sjid  taking  from  him  a  writing,  acknowledging  the  re- 
ceipt, and  promising  to  redeliver  the  property  to  the  officer  on 
demand.  This  practice  has  not  its  authority  in  any  statutory 
provision ;  but  is  nevertheless  in  constant  use  in  those  States ; 
and  though  not  regarded  as  one  to  which  the  officer  is  officially 
bound  to  conform,^  has  yet  become  so  well  settled,  and  is  so  far 
held  in  regard,  that  the  Superior  Court  of  New  Hampshire  re- 
marked, that  ^^  there  are  cases  in  which  a  sheriff,  if  he  should 
refuse  to  deliver  goods  to  a  friend  of  the  debtor,  upon  an  offer  of 
good  security,  would  deserve  severe  censure. "  ^  The  same  court 
Baid :  ^  It  is  true  that  when  goods  are  attached  the  sheriff  may 
retain  them  in  his  own  custody  in  all  cases,  if  he  so  choose. 
Bat  it  would  often  subject  him  to  great  inconvenience  and  trouble 
so  to  retain  them.  In  many  cases,  the  interest  both  of  the 
debtor  and  the  creditor  requires  that  they  should  be  delivered 

^  Tomlinson  v.  Collins,  20  Ck>nn.  864.  tion  to  this  practice,  said :  '*  The  taking 

'  Dayis  v.  Miller,  1  Vermont,  0;  Monl-  of  a  receipt  for  property  attached  is  a 

ton  V,  Chadbome,   81   Maine,   152.    In  common  mode  of  perfecting  an  attach- 

Batchelder  v,  Frank,  49  Vermont,  90,  the  ment.    It  sayes  expense  to  all  the  parties, 

couit  said :   "The  law  does  not  require  relieves  the  officer  of  the  care  and  custody 

the  officer  to  take  a  receipt  for  property  of  the  property,  and  gives  the  creditor  all 

attached.  .  .  .  Whether  the  official  will  or  he  seeks  for  by  his  attachment,  viz.,  se- 

vill  not  take  a  receipt,  is  not  the  exercise  cnrity  for  his  debt.    It  is  at  once  so  con- 

of  official  fdnction,  bat  is  determined  by  venient  and  so  safe  a  mode  of  secoring 

him  on  personal  reasons,  in  view  of  all  all  the  purposes  of  an  attachment  that 

that  appertains  to  the  subject ;  and  thoee  it  has  been  adopted  universally  in  prac- 

Ruona  are  not  amenable  to  judicial  in-  tice  ;  and  though  not  authorized  by  stat- 

qniiy  aa  between  him  and  the  party  whose  ute,  is  recognized  in  law  as  an  official  act 

Roeipt  he  declines  to  take."  having  definite  and  well-settled    rights, 

'  Runlett  V.  BaII,  5  New  Hamp.  488.  duties,  and  obligations."    Austin  v.  Bur? 

The  Supreme  Oourt  of  Vermont,  in  rek-  lington,  84  Vermont,  506. 
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to  some  person,  who  will  agree  to  be  responsible  for  them.  And 
it  is  a  common  practice  so  to  deliver  them ;  a  practice  which  is  not 
only  lawful,  but  in  a  high  degree  useful  and  convenient. "  ^  hi 
Maine,  the  consent  of  the  plaintiff  to  this  bailment  is  necessary 
to  discharge  the  officer  from  responsibility  to  him  for  the  prop- 
erty. K  the  goods  be  delivered  to  a  receiptor  without  the  plain- 
tiff's consent,  the  officer  will  be  liable  to  him  at  all  Qvents  for 
them,  if  they  are  needed  to  satisfy  an  execution  obtained  by  the 
plaintiff.^  In  that  State  it  is  held,  that  if  the  creditor  direct  the 
officer  to  take  the  receipt,  he  elects  to  rely  upon  it,  rather  than 
upon  any  obligation  of  the  officer  to  keep  the  property  safely;^ 
but  a  mere  approval  by  the  creditor  of  the  ability  of  a  receiptor 
for  attached  property,  does  not  exonerate  the  officer  from  making 
effort  to  find  the  property  to  respond  to  execution,  or  from  the 
duty  of  bringing  a  suit  upon  the  receipt^ 

§  845.  This  contract  of  bailment  does  not  seem  to  be  unifonn 
in  its  terms,  either  throughout  the  States  in  which  it  is  resorted 
to,  or  in  any  one  of  them,  bat  varies  according  to  the  circum- 
stances of  the  case,  or  the  intent  of  the  parties.  Sometimes, 
and  most  frequently,  the  bailee  simply  acknowledges  to  have 
received  from  the  officer  certain  goods,  attached  by  the  latter  in 
a  case  named,  which  he  agrees  to  return  to  the  officer  on  de- 
mand. Sometimes  the  value  of  the  goods  is  stated;  and  not  un- 
usually the  contract  is  in  the  alternative,  either  to  return  the 

^  Bnnlett  v,  Bell»  5  New  Hamp.  4S8.  moot  nataral  form    of   such  a  writing. 

In    PMpB  V.   Gilchrist,   8   Foster,  266,  Various  circumstances,  which  might  be- 

Bell,  J.,  used  the  following  language  in  come  material  to  the  parties,  would  as 

reference  to  this  practice :  **  The  praetioe  natarallj  be  introduced,  as  their  utilkf 

of  deUTering  property  attached  to  a  bailee  came  to  be  seen,   until  everything  sup- 

for  safe  keeping,  must  haye  been  coeval  poaed  to  be  otherwise  likely  to  be  an 

with  the  practice  of  making  suoh  attach-  occasion  of  dispute,  would  be  mentioned, 

ments.      It  ia,  in  its  nature,  a   simple  .  .  .  There  is  ordinarily,  however,  noth- 

deposit,  a  delivery  of  the  property  to  be  ing  in  snch  a  receipt  which  changes  the 

kept   by  the   depositary,  without   com-  duties  or  obligations  of  the  parties,  from 

pensation,  until  called  for  by  the  attach-  what  they  would  be,  on  a  simple  deposit, 

ing  officer.    No  particular  agreement  was  without  any  writing  whatever.    Usually 

necessary,  and  no  writing  was  required,  the  sole  advantage  of  the  writing  is,  that 

The  conyenience  and  safety,  perhaps  of  it  contains  evidence  of  facts  which,  in 

both  parties,  would  render  some  writing  the  event  of  any  controversy,  may  be 

showing   the    facts    necessary,  in   cases  disputed,  and  may  sometimes  be  difficult 

where  the  number  of  the  articles  attached  of  proof.*' 

waa  considerable.     In  general,  a  simple         '  Moulton  v,  Chadbome,  81   Maine, 

xaceipt,  admitting  that  the  articles  enu-  152 ;  Franklin  Bank  v.  Small,  24  Ibid, 

msrated  had  been  delivered  by  the  officer  62  ;  Torrey  v.  Otis,  67  Ibid.  578. 
to  the  receiptor  for  safe  keeping,  and  to         *  Davis  v.  Maloney,  79  Maine,  110. 
be  returned,   on  request,  would  be  the         *  Allen  v.  Doyle,  83  Maine^  420. 
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goods,  or  pay  the  debt  and  costs  in  the  case.     In  such  case  the 
receipt  is  none  the  less  a  positive  contract  to  redeliver  the  goods ; 
the  alternative  embraced  in  it  does  not  authorize  the  bailee  to 
refuse  to  surrender  the  goods,  nor  can  it  in  any  sense  be  con- 
strued as  vesting  in  him  a  power  of  sale.^    In  such  case  the 
bailee  cannot  require  the  officer  to  take  an  equal  quantity  of 
goods  of  the  same  kind  and  quality,   or  discharge  himself  by 
paying  the  officer  the  value  of  the  goods ;  but  he  must  return  the 
identical  articles  delivered  to  him,  or  pay  the  debt.^    Occasion- 
ally, too,  the  receipt  gives  the  bailee  the  alternative  of  returning 
the  goods,    or  indemnifying  the  officer  against  all  damages  he 
may  sustain  in  consequence  of  his  having  attached  the  property. 
In  such  a  case,  where  an  action  was  brought  on  the  receipt,   it 
was  urged  at  bar  that  the  receipt,  being  in  the  alternative,  gave 
the  receiptor,  at  his  election,  the  right  to  return  the  property  or 
indemnify  the  officer;  and  that  if  he  did  not  return  the  property 
on  demand,  the  alternative  became  absolute,  and  no  action  would 
accrue  on  the  contract  till  the  officer  had  been  damnified.     But 
the  court  said :   "  This  is  not  a  sound  construction  of  the  con- 
tract, and  cannot  be  conformable  to  the  intent  of  the  parties. 
The  officer  had  no  power  to  make  any  disposition  of  the  property 
otherwise  than  for  safe  keeping ;  and  to  construe  this  contract, 
in  effect,  as  a  conditional  sale,  would  pervert  the  very  object  of 
the  parties.     The  only  effect  which  the  latter  clause  in  the  re- 
ceipt can  have  is  to  measure  the  extent  of  the  receiptor's  liability, 
and  is  no  more  than  a  legal  result  of  a  non-delivery  of  the  prop- 
erty."*   But  where  the  contract  of  the  receiptor  is  to  pay  the 
officer  a  specified  sum,  or  redeliver  the  property  on  demand,  it  is 
held,  in  Maine,  that  the  receiptor  has  the  election  to  pay  the 
money  or  deliver  the  property;  that  the  officer  must  be  consid- 
ered as  having  abandoned  his  possession ;  and  that  the  attach- 
ment is  thereby  dissolved.* 

§  346.  Usually  the  receipt  makes  specific  mention  of  the  goods 
attached ;  and  this  is  always  desirable,  but  not  necessary  to  the 
legality  of  the  contract.  Whatever  can,  by  just  implication,  be 
construed  as  acknowledging  the  receipt  of  property,  to  be  rede- 
livered to  meet  the  exigency  of  the  attachment,  will  be  sufficient. 
As,  for  instance,  a  paper  in  the  following  form,  "  Value  received, 
I  promise  to  pay  B.,  deputy  sheriff,  $400  on  demand  and  interest, 

>  Sibley  v.  Story,  8  Vermont,  16.  •  Page  v.  Thndl,  11  Vermont,  280. 

'  Anthony  o.  Comstock,  1  Rhode  Is-  *  Waterhonse  v.  Bird,  87  Maine,  826; 
iMid,  464.  Waterman  r.  Treat,  40  Ibid.  809. 
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—  said  note  being  security  to  said  B.  for  a  writ  C.  vs.  D.  which 
is  this  day  sued, "  was  held  to  be  in  effect  an  acknowledgment  of 
property  to  that  amount  received  as  attached  on  the  writ,  and  a 
valid  receipt^ 

§  847.  Over  this  contract  the  plaintiff  in  the  action  has  no 
control ;  but  it  is  taken  by  the  officer  for  his  own  security,  that 
he  may  be  enabled  to  discharge  the  responsibility  he  has  assumed 
in  his  official  capacity.  But,  if,  after  the  plaintiff  has  obtained 
judgment  in  his  action,  the  officer  deliver  a  receipt  taken  therein 
for  goods,  to  the  plaintiff's  attorney,  to  be  prosecuted  for  the 
plaintiff's  benefit,  this  is  an  equitable  assignment  of  it,  which 
will  preclude  the  officer  from  interfering  with  the  avails  of  the 
receipt  when  judgment  has  been  obtained  on  it,  though  obtained 
in  his  name.^ 

§  348.  An  officer  having  attached  chattels  becomes  liable  for 
them,  at  the  termination  of  the  suit,  either  to  the  plaintiff  or  the 
defendant ;  to  the  former,  if  he  obtain  judgment,  and  issue  exe- 
cution, and  take  the  necessary  steps  to  have  it  levied  pursuant  to 
the  attachment ;  to  the  latter,  if  tihe  attachment  be  dissolved,  by 
judgment  in  his  favor  or  otherwise.^  Under  such  circumstances 
it  is  manifest  that  a  bailment  of  the  property,  if  it  were  not 
recognized  as  a  legal  act  of  the  officer,  would  not  in  any  way 
affect  his  relations  to  the  plaintiff  and  defendant ;  and  conse- 
quently he  would  be  under  the  necessity,  either  of  retaining  the 
property  in  his  own  actual  custody,  or  of  assuming  upon  himself 
the  entire  responsibility  of  suffering  it  to  go  into  the  hands  of 
a  third  person.  But  we  have  seen  that  the  bailment,  wherever 
this  practice  prevails,  is  regarded  as  a  legal  act ;  and  it  must 
needs  be,  therefore,  that  questions  will  arise  as  to  the  rights, 
duties,  and  liabilities  of  all  the  parties.  These  we  will  now 
proceed  to  consider. 

§  349.  That  which  seems  to  lie  nearest  the  foundation  of  this 
subject  is  the  relation  established  by  the  contract  of  bailment 
between  the  officer  and  the  bailee.  This  has  been  the  subject  of 
frequent  discussion,  and  the  conclusion  seems  to  have  been 
generally  arrived  at,  that  the  bailee  is  to  be  viewed  in  the  light 

1  Brace  v.  PettengiU,  12  New  Harap.  v.  Dockraj,  84  Ibid.  45;  Phillips  p.  Bridge, 
3(1.  11  Man.  242. 

^  Clark  V.  Clough,  8  Maine,  857;  Jewett         *  Lawrence  v.  Rice,  12  Metcalf,  527 ; 

Torrey  v.  Otis,  67  Maine,  573. 
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of  a  servant  or  agent  of  the  officer.  ^  In  New  York  he  was  for- 
merly regarded  as  a  mere  naked  bailee,  having  no  interest  or 
property  in  the  goods ;  and  in  Massachusetts  such  is  the  doctrine 
now;  but  however  true  this  may  be  as  between  him  and  the 
officer,  it  will  be  seen,  in  another  place,^  that  the  weight  of 
reason  and  authority  is  greatly  in  favor  of  his  being  considered 
as  having  rights  in  the  property,  as  against  third  persons,  which 
will  enable  him  to  maintain  his  possession  of  it.  All  questions, 
however,  arising  between  him  and  the  officer  will  be  found  to 
be  materially  affected  by  their  mutual  relation  being  regarded  as 
that  of  master  and  servant,  or  principal  and  agent. 

§  360.  An  officer,  by  the  levy  of  an  attachment,  acquires  a 
special  property  in  the  goods  seized.^  As  long  as  the  attach- 
ment continues  in  force,  and  its  lien  upon  the  property  remains 
undisturbed,  that  special  property  exists,  and  enables  the  officer 
to  maintain  his  rights  acquired  by  the  levy.  An  indispensable 
element  of  the  continued  existence  of  the  lien  is,  the  officer's 
continued  possession  of  the  property,  actual  or  constructive,  that 
is,  personally  or  by  another.*  As  the  bailment  of  it  is,  for  the 
time,  a  surrender  of  bis  personal  or  actual  possession,  what  is 
the  effect  of  the  bailment  on  the  lien  of  the  attachment  ? 

§  361.  In  Massachusetts,  it  was  once  held  to  be  very  clear, 
that  after  an  officer  had  delivered  attached  property  to  a  re- 
ceiptor, and  taken  his  receipt  therefor,  and  his  promise  to  rede- 
liver it  on  demand,  it  could  no  longer  be  considered  as  in  the 
constructive  possession  of  the  officer.*^  But  this  view  is  wholly 
inconsistent  with  other  decisions  in  the  same  Btate,^  and  not 
less  with  the  doctrine  maintained  there  in  numerous  cases,  that 
the  special  property  of  the  officer  in  the  goods  continues  after 
the  bailment,  and  that  the  receiptor  is  the  mere  servant  of  the 
officer,  having  himself  no  rights  in  the  goods,  and  therefore 
unable  even  to  maintain  legal  remedies  for  the  disturbance  of 
his  possession.     Equally  ia  it  opposed  to  the  current  of  authority 

^  Udden  v.   Leavitt,   9    Mass.    104 ;  v.  Hinman,  8  Wendell,  667 ;  Gilbert  v. 

Wtrrm  v.  Leland,  Ibid.  265  ;  Bond  v.  Crandall,  84  Vermont,  188. 
Ptddford,  13  Ibid.  894  ;  Commonwealth         ^  Post,  §  367. 
'.  Vone,  14  Ibid.  217  ;  Browneli  v.  Man.         «  Ante,  (  291. 
«bMter,  1  Pick.  882  ;  Small  v.  Hntchina,         «  AnU,  §  290. 
19  Maine,  256  ;   Eastman  v,  Avery,  28         ^  Knap  v,  Spragae,  9  Mass.  258. 
IMd.  248 ;  Barker  v,  MiUer.  6  Johnson,         «  Bond  v.  Padelford,  IS  Mass.  394  ; 

195 ;  Brown  V.  Cook,  9  lUd.  861 ;  Dillen-  Baker  v.  Fuller,  21  Pick.  818  ;  Lndden  v. 

Wk  9.  Jerome,  7  Cowen,  294 ;  Mitchell  Leavitt,  9  Mass.  104. 
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elsewhere.  In  Vermont,  New  Hampshire,  and  Connecticut^  it 
has  always  been  considered  that  the  delivery  of  attached  property 
to  a  receiptor  and  taking  his  receipt  therefor,  does  not  discharge 
the  lien  of  the  attachment,  nor  devest  the  officer  of  his  custody 
of,  or  of  his  special  property  in,  the  goods.  ^ 

§  352.  In  Maine,  under  a  statute  which  declares  ^  that  when 
hay  in  a  barn,  sheep,  horses,  or  neat  cattle  are  attached  on  meme 
process,  at  the  suit  of  a  bona  fide  creditor,  and  are  suffered  by 
the  officer  making  such  attachment  to  remain  in  the  possession 
of  the  debtor,  on  security  given  for  the  safe  keeping  or  delivery 
thereof  to  such  officer,  the  same  shall  not,  by  reason  of  such  pos- 
session of  the  debtor  be  subject  to  a  second  attachment,  to  the 
prejudice  of  the  first  attachment ; "  it  was  held,  that  this  was 
designed  to  preserve  and  continue  the  lien  on  the  property  at- 
tached, in  the  same  manner  as  though  it  had  remained  in  the 
exclusive  possession  of  the  officer ;  that  in  such  case  the  debtor 
cannot  sell  the  property ;  and  that  even  a  bona  fide  purchaser  of 
it  without  notice  acquires  no  rights  in  it^ 

§  353.  Since,  then,  the  officer's  special  property  is  not  lost  by 
the  bailment,  and  the  bailee  stands  in  the  position  of  his  ser- 
vant, it  follows  that  the  officer  —  where  no  time  is  stated  in  the 
receipt  for  the  return  of  the  goods  —  may,  at  any  time  while  his 
special  property  in  them  continues,  or  while  he  is  responsible 
for  them  to  any  party  in  the  suit,  or  to  the  owner  of  them,  retake 
them  into  his  actual  possession,  from  the  bailee,  or  from  the, 
defendant,  if  the  bailee  shall  have  suffered  them  to  go  back  into 
his  possession ;  ^  and  this,  as  well  where  the  bailment  is  the  act 
of  his  deputy,  and  the  receipt  is  taken  by  the  deputy  in  his  own 


1  Pierson  v.  Hoyey,  1  D.  Chipman,  51;  Kelly  9.  Dexter,  16  Ibid.  810;  Briggs  v. 

Enos  V.  Brown,  Ibid.  280;  Beach  v,  Ab-  Mason,  81  Ibid.  488;  Odiome  o.  OoUey, 

bott,  4  Vermont,  605;  Rood  o.  Scott,  5  2  New  Hamp.  W\  Whitney  v.  FarweU, 

Ibid.   263;    Sibley  v.  Story,  8  Ibid.  15 ;  10  Ibid.  0 ;  Bond  v,  Padelford,  18  Maas. 

Kelly  V,  Dexter,  15  Ibid.  810;  Whitney  394.    But  in  Massachusetts  it  was  held, 

V.  FarweU,   10    New  Hamp.  9;  Rowe  r.  that  a  delivery  of  the  attached  goods  by 

Page,  54  Ibid.  190 ;  BuzzeU  v.  Hardy,  58  the  receiptor  to  the   defendant,    legally 

Ibid.  330 ;  Tomlinson  v.  Collins,  20  Conn,  operates   as  a  dischaige  of   the  attach- 

.864.  ment,  and  a  termination  of  the  attach- 

3  Woodman  v.  Trafton,  7  Maine,  178;  ing   officer's   special   property  in    them. 

Carr  V.  Farley,  12  Ibid.  828.  Baker  v.  Warren,  6  Giay,  527;  Colwell 

'  Pierson  i^.  Hovey,  1  D.  Chipman,  51;  v.  Richards,  9  Ibid.  874.  And  the  same 
Enos  V,  Brown,  Ibid.  280;  Beach  v.  Ab-  view  is  held  in  Maine.  Waterhouae  v. 
bott,  4  Vermont,  605;  Rood  v,  Scott,  5  Bird,  87  Maine,  826;  Stanley  o.  Drink- 
Ibid.  263;  Sibley  v.  Story,  8  Ibid.   15;  water,  43  Ibid.  468. 
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name,  as  where  the  contract  is  in  the  name  of  the  principal.^ 
The  Supreme  Court  of  Maine  once  expressed  serious  doubts 
whether  the  officer  could  retake  the  property  without  the  consent 
of  the  debtor  or  receiptor ;  ^  but  afterwards  expressed  itself  thus : 
^The  defendant  (the  receiptor)  is  the  mere  bailee  of  the  plaintiff 
(the  sheriff)!  He  is  bound  to  surrender  the  property  on  season- 
able demand,  whenever  the  plaintiff  may  require  it,  whether 
there  has  been  a  judgment  in  the  action  in  which  the  attachment 
was  made  or  not.  He  has  no  interest  in  the  property  bailed  by 
which  he  can  retain  it  as  against  the  bailor.  His  contract  is 
with  the  officer  attaching  and  no  one  else.  The  officer  has  a 
right  at  any  moment  to  the  possession  of  the  property,  that  he 
may  be  ready  to  restore  it  to  the  defendant,  if  the  attachment  is 
dissolved,  or  that  it  may  be  sold  on  the  execution  if  the  plain- 
tiff recover  judgment."  * 

§  354.  This  right,  where  there  is  but  one  attachment,  usually 
depends  on  the  officer's  responsibility  to  the  plaintiff;  that  is, 
upon  the  necessity  for  his  having  the  property  in  hand  to  satisfy 
the  plaintiff's  demand.  If,  by  the  dissolution  of  the  attachment 
that  necessity  has  ceased  to  exist,  and  at  the  same  time  the 
bailee  has  suffered  the  property  to  go  back  into  the  defendant's 
hands,  the  officer,  not  being  any  longer  responsible  for  it  to 
either  plaintiff  or  defendant,'  cannot  demand  it  of  his  bailee. 
But  if,  upon  the  dissolution  of  the  attachment,  the  property  be 
still  in  the  bailee's  possession,  the  officer,  being  bound  to  re- 
store it  to  the  defendant,  or  to  the  owner,  may  demand  it  from 
the  bailee  for  that  purpose.^ 

§  355.  If,  while  the  property  is  still  in  the  bailee's  posses- 
sion, the  same  officer  lay  a  second  attachment  on  it,  his  control 
over  it  is  not  terminated  by  the  dissolution  of  that  under  which 
the  bailment  was  created,  if  the  second  attachment  remains  in 
force ;  for  by  the  second  attachment  he  becomes  responsible  for 
the  property  to  the  plaintiff  therein ;  and  the  bailee  is  respon- 
sible to  hiuL  That  this  should  be  so,  depends,  of  course,  on  the 
legality  of  a  second  attachment,  of  which  there  can  be  no  doubt  ^ 

§  356.  While  attached  property  remains  in  the  possession  of 
the  attaching  officer,  or  of  his  bailee,  no  other  officer  can  levy 

»  Baker  r.  Fuller,  21  Pick.  818;  Davis         *  Whittier  v.  Smith,   11   Mam.   211; 

r.  Miller,  1  Vermont,  9.  Welwter  v.   Harper,  7  New  Harop.  694; 

*  Weston  v.  Dorr,  25  Maine,  176.  Bell  9.  Shafer,  68  Wisconain,  228. 

*  Bangs  V,  BeachJun,  68  Maine,  425.  *  AfUe,  {  269. 
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another  attachment  on  it.^  But  he  who  has  seized  property  un- 
der an  attachment,  so  long  as  he  has  either  actual  or  constructive 
possession  of  it,  may  attach  it  again,  at  the  suit  of  the  same  or 
another  plaintiff.  This  right  extends  over  property  in  the  hands 
of  a  receiptor,  as  well  as  that  in  the  officer's  inmiediate  custody. 
While  it  is  in  the  receiptor's  possession,  the  second  attachment 
may  be  made  by  the  same  officer,  without  an  actual  seizure,  bj 
the  officer's  returning  that  he  has  attached  the  property,  and 
giving  the  receiptor  notice,  with  directions  to  hold  it  to  answer 
the  second  writ  But  if  the  receiptor  has  permitted  the  property 
to  go  back  into  the  defendant's  hands,  a  second  attachment  can* 
not  be  made  without  a  new  seizure.^  When  an  officer  lays  a 
second  attachment  on  goods  in  the  hands  of  a  bailee,  the  latter 
may  decline  to  hold  them  for  the  security  of  that  attachment,  and 
may  return  them  to  the  officer;  ^  but  if  he  make  no  objection  to 
holding  them,  his  liability  will  be  the  same  under  the  second  as 
under  the  first  attachment. 

§  357.  As  has  been  intimated,  it  is  very  usual  for  the  receipt- 
or to  permit  the  property  to  remain  in  the  defendant's  hands. 
Hence  have  arisen  what  are  termed  nominal  attachments ;  that 
is,  where  the  property  is  not  actually  seized,  or,  if  seized,  is  left, 
at  the  time,  in  the  defendant's  possession,  upon  some  friend  of 
the  defendant  giving,  in  either  case,  a  receipt  therefor.  Such  an 
attachment  is  so  far  valid  as  to  bind  the  officer  for  the  value  of 
the  property  and  to  give  force  to  the  contract  betweeen  him  and 
the  bailee ;  but,  with  respect  to  strangers,  other  creditors,  or  pur- 
chasers without  notice,  it  is  wholly  inoperative.*  The  Supreme 
Court  of  Massachusetts  on  this  point  said :  ^  Such  transactions 
are  always  confidential ;  the  sheriff  takes  his  security  from  the 
friend  of  the  debtor;  and  this  friend  is  secured  by,  or  relies 
upon,  the  debtor.  They  all  act  at  their  peril,  and  have  it  not 
in  their  power  to  affect  the  security  of  the  attaching  creditor,  or 
by  such  means  to  withhold  the  property  from  other  creditors."* 
Therefore,  in  all  such  cases,  where  the  property  remains  in  the 
debtor's  hands,  whether  because  never  removed,  or  because  re- 

1  Watson  V.  Todd,  5  Mass.  271;  Vin-  Farwell,  10  Ibid.  9;  Tonilinson  v.  Collins, 

ton  t).  Bradford,  13  Ibid.  114;  tbottpsoti  20  Conn.  864. 

V.  Marsh,  14  Ibid.  269;  Odiome  w.  CoUey,         •  Whitney  ».  Farwell,  10  NewHainp.9. 
2  New  Hamp.  66;  Sinclair   v.    Tarbox,         *  Bridge  p.  Wyman,  14  Mass.  190;  Btll 

Ibid.  5.  c».  Shafer,  68  Wisconsin,  82S. 

>  Knap    V.    Spragne,    9    Mass.    258;         «  Bridge   v.  Wyznaa,  14  Mass.  190  ; 

Whittier  v.  Smith,  11  Ibid.  211;  Odiome  Phillips  v.  Bridge*  11  Ibid.  242. 
V,  CoUey,  2  New  Hamp.  66;  Whitney  v. 
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tamed  after  a  removal,  though,  aa  we  have  seen,  the  officer  may, 
at  any  time  during  the  existence  of  the  attachment,  retake  it 
from  the  defendant,  if  the  matter  be  between  him,  the  bailee, 
and  the  defendant  only,  yet  the  defendant  may  sell  the  prop- 
erty,^ or  it  may  be  attached  by  other  creditors.^  And  it  is  held 
in  Massachusetts,  that  a  delivery  of  the  attached  goods  by  the 
receiptor  to  the  defendant  legally  operates  as  a  discharge  of  the 
attachment,  and  a  termination  of  the  attaching  officer's  special 
property  in  them.* 

§  358.  It  is  not,  however,  every  possession  by  a  defendant  of 
his  property,  after  an  attachment  and  bailment  of  it,  that  will 
authorize  a  second  attachment  If  an  officer  or  his  bailee,  still 
retaining  his  possession,  bona  fide^  and  from  motives  of  humanity 
suffer  the  defendant  to  use  attached  articles,  which  will  not  be 
injured  by  such  use,  the  attachment  is  not  thereby  dissolved.^ 

§  359.  But  if  the  bailee  permits  the  defendant  to  hold  and  use 
the  property  as  owner,  the  attachment  is  regarded  as  dissolvisd, 
80  far  as  that  the  property  may  be  attached  by  another  officer  who 
has  no  knowledge  that  a  prior  attachment  is  still  subsisting.^ 
What  knowledge  of  such  fact  will  suffice  to  prevent  a  second  at- 
taching officer  from  acquiring  a  lien  on  the  property  thus  found 
in  the  defendant's  hands,  may  be  a  question.  Merely  knowing 
the  fact  that  the  property  had  been  once  under  attachment  will 
not  be  sufficient ;  for  the  officer  might  well  presume  that  that  at- 
tachment had  been  settled  or  dissolved.  But  if  he  know  that 
liie  attachment  and  bailment  still  subsist,  and  that  the  property 
ift  in  the  hands  of  the  defendant  merely  for  his  temporary  conve- 
nience, he  cannot  acquire  a  lien  by  attaching  it.^ 

§  360.  If  the  bailee  go  off  and  abandon  all  possession  and 
custody  of  the  property,  and  it  is  attached  by  another  officer,  ^  or 
come  into  the  possession  of  an  adverse  claimant,^  the  lien  of  the 
first  attachment  is  lost. 

1  Denny  v.  WUlard,    11    Pick.    619;         »  Whitney  v.  ParweU,  10  New  Hamp. 

BoUnson  v.  Mansfield,  18  Ibid.  189.  9;  BickneUv.  Hill,  88  Maine,  297. 

'  Bridge  r.   Wyman,   14  Mass.   190 ;         ^  Yoong  v.  Walker,  12  New  Hamp. 

Donklee  v.  Fales,   5  New  Hamp.    627;  602. 

Bobinton   o.   Mansfield,    18    Pick.   189 ;         ^  Sanderson  v,  Edwards,  16  Pick.  144. 
Pond  0.  Baker,  68  Vermont,  298.  "  Carrington  t.  Smith,  8  Pick.   419  ; 

*  Baker  v.  Warren,  6  Gray,  627.  Boynton  v.  Warren,  99  Mass.  172  ;  Rus- 

*  Train  v.  Wellington,  12  Mass.  496  ;  sell  v.  Major,  29  Missouri  Appeal,  167. 
Baldwin  V.  Jackson,  Ibid.  181;  Tonng  v. 

Walker,  12  New  Hamp.  602. 
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§  861.  An  important  question  arises  out  of  this  practice  of 
bailment,  as  to  the  liability  of  the  officer  for  the  fidelity  and 
pecuniary  ability  of  the  bailee.  It  seems  to  be  conceded,  that, 
if  the  bailee  is  nominated  or  approved  by  the  plaintiff,  and  he 
afterwards  fail  to  deliver  the  property  when  required  to  meet  the 
attachment,  the  officer  cannot  be  held  responsible  for  it.^  All, 
however,  that  the  creditor,  by  his  consent  to  the  bailment,  is 
supposed  to  agree  to,  is  to  exonerate  the  officer  from  liability 
for  losses  occasioned  by  the  insolvency  or  want  of  fidelity  of 
the  bailee ;  but  not  for  losses  occasioned  by  the  neglect  of  the 
officer  to  enforce  his  own  rights  and  remedies  against  his  bailee,* 
But  if  the  bailee  be  selected  by  the  officer,  and  afterwards  fail 
to  deliver  the  property,  and  the  value  of  it  cannot  be  made  out 
of  him,  can  the  officer  protect  himself  from  liability  for  the  value 
of  the  property  ? 

§  862.  In  Massachusetts,  Morton,  J.,  said:  "The  officer  who 
attaches  personal  property  is  bound  to  keep  it  in  safety,  so  that 
it  may  be  had  to  satisfy  the  execution  which  may  follow  the  at- 
tachment. This  duty  he  may  perform  himself,  or  by  the  agency 
of  others.  If  he  appoint  an  unfaithful,  or  intrust  it  with  an 
irresponsible,  bailee,  so  that  it  is  lost  through  the  negligence  or 
infidelity  of  the  keeper,  or  the  insufficiency  of  the  receiptor,  he 
will  be  responsible  for  the  value  of  the  property."'  This  doc- 
trine was  affirmed  by  Justice  Stort,  who  said  that  if  goods  in- 
trusted to  a  bailee  "were  lost,  or  wasted,  or  the  bailee  should 
become  insolvent,  the  officer  would  be  responsible  therefor  to  the 
creditor. "  *  So,  in  Vermont,  where  a  bailee  sold  the  property, 
and  converted  the  proceeds  to  his  own  use,  it  was  held,  that  this 
was  the  same  as  a  conversion  by  the  officer,  and  made  the  latter 
liable  for  the  property,  without  a  previous  demand  of  it  from 
him  being  necessary.*  And  in  the  same  State  the  officer  is  held 
responsible  for  the  fidelity  and  solvency  of  his  bailee,  the  fatter 
being  regarded  as  his  mere  servant.^ 

§  363.  On  this  point,  we  find  the  Superior  Court  of  New 
Hampshire  taking  a  different  groimd  from  that  taken  in  Massa- 


1  Donham  o.  WQd,  19  Pick.  520;  Jen-  lips  v.  Bridge,  11  Maas.  242  ;  Cooper  v. 

ney  o.  Delesdernier,  20MalDe,   188;  Rice  Mowry,  16  Ibid.  5. 
V.  Wilkins,  21  Ibid.  658;  Famham  v,  6U-         «  Pierce  v.  Strickland,  2  Story,  292. 
man,  24  Ibid.  250.  *  Johnson  v.  Edson,  2  Aikena,  299. 

^  Pierce  o.  Strickland,  2  Story,  292.  *  Gilbert  v.  Crandall,  84  Veimont,  188. 

•  Donham  v.  WUd,  19  Pick.  620;  Phil- 
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choBetts  and  Vermont  The  question  there  came  up,  in  refer- 
ence to  the  insolvency  of  the  bailee.  The  court  said :  "  To  what 
extent  is  an  officer  responsible  for  goods  by  him  attached  upon 
an  original  writ,  has  not  been  settled  in  any  adjudged  case 
which  has  occurred  to  us.  He  is,  without  doubt,  to  be  consid- 
ered as  a  bailee,  and  answerable  for  the  goods,  either  to  the 
debtor  or  the  creditor,  if  they  be  lost  by  his  neglect  or  fault. 

**Ifl  he  answerable  beyond  this?  We  are,  on  the  whole,  of 
opinion  that  he  is  not  As  no  cases  directly  in  point  are  to  be 
found,  we  must  resort  to  the  rules  which  have  been  applied  in 
analogous  cases. 

"It  seems  always  to  have  been  understood  as  settled  law,  that, 
when  a  sheriff  takes  bail  in  any  suit,  if  the  bail  so  taken  be 
safficient,  in  all  appearance,  when  accepted  as  bail,  the  sheriff 
will  not  be  liable  for  their  insufficiency  in  the  end  to  satisfy  the 
judgment  which  the  plaintiff  may  recover.  And  if,  in  replevin, 
the  sheriff  take  persons  as  sureties  in  the  replevin  bond,  who  are 
apparently  sufficient,  he  will  not  be  responsible  for  their  suffi- 
ciency, unless  he  was  guilty  of  negligence  in  making  inquiries 
as  to  their  circumstances. 

"There  seems  to  us  to  be  a  very  close  analogy  between  the 
cases  of  taking  bail  and  replevin  bonds,  and  the  case  of  deliver- 
ing goods  which  have  been  attached  to  some  person  for  safe 
keeping.  It  is  true  that  when  goods  are  attached,  the  sheriff 
may  retain  them  in  his  own  custody,  in  all  cases,  if  he  so  choose. 
But  it  would  often  subject  him  to  great  inconvenience  and  trouble 
80  to  retain  them.  In  many  cases,  the  interest  of  both  the 
debtor  and  the  creditor  requires  that  they  should  be  delivered  to 
some  person,  who  will  agree  to  be  responsible  for  them.  And  it 
is  a  conunon  practice  so  to  deliver  them ;  a  practice  which  is  not 
only  lawful,  but  in  a  high  degree  useful  and  convenient  In- 
deed, there  are  cases  in  which  a  sheriff,  if  he  should  refuse  to 
deliver  goods  to  a  friend  of  the  debtor,  upon  an  offer  of  good 
security,  would  deserve  severe  censure. 

"We  are,  therefore,  induced  to  hold,  that  if  a  sheriff  deliver 
goods  which  he  has  attached  to  persons  who  are  apparently  in 
good  circumstances,  and  such  as  prudent  men  would  have  thought 
it  safe  to  trust,  for  safe  keeping,  he  is  not  liable,  if  the  goods 
be  lost  through  the  eventual  insolvency  of  the  persons  to  whom 
they  may  have  been  so  delivered. "  *  In  a  subsequent  case  the 
aame  court  held,  that  the   officer  is  not  responsible  for  the 

1  Rnnlett  v.  Bell,  6  New  Hamp.  488  ;  Howard  v,  Whittemore,  9  Ibid.  184 ;  Brace 
».  Pettengill,  12  Ibid.  841. 
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tortious  acts  of  his  bailee,  committed  without  his  knowledge  or 
consent.^ 

§  364.  Here,  then,  is  a  conflict  of  judicial  decisions,  between 
which  we  will  not  attempt  to  decide.  The  weight  of  authority 
appears  to  be  against  the  New  Hampshire  doctrine;  but  the 
reasoning  upon  which  it  is  based  is  certainly  calculated  to  shake 
the  confidence  which  might  otherwise  be  felt  in  the  opposite 
opinion. 

§  365.  What  has  been  said  with  regard  to  the  liability  of  the 
officer  refers  to  his  relation  to  the  plaintiff.  He  is  also  liable  to 
the  defendant  for  a  return  of  the  property  to  him  in  the  event  of 
the  attachment  being  dissolved,  or  the  demand  upon  which  it 
was  issued  being  satisfied.  Where,  however,  the  bailment  takes 
place  with  the  consent  of  the  defendant,  the  officer  is  not  an- 
swerable to  him  for  the  property,  until  a  reasonable  time  for 
recovering  it  from  the  bailee  shall  have  elapsed,  after  the  defend- 
ant has  become  entitled  to  have  it  returned  to  him.^ 

§  866.  Having  thus  stated,  first,  the  general  propositions 
bearing  upon  this  contract,  and  then  the  rights  and  liabilities  of 
the  officer  in  relation  to  bailed  property,  we  will  now,  before 
proceeding  to  the  examination  of  his  remedies,  refer  to  tlie 
rights  and  duties  of  the  bailee. 

§  867.  What  rights  does  the  bailee  acquire,  by  the  bailment, 
in  and  over  the  attached  property  ?  In  Massachusetts,  he  has 
always  been  considered  a  mere  naked  bailee,  having  no  property 
in  the  goods,  and  unable  to  maintain  an  action  for  them,  if 
taken  out  of  his  custody  by  a  wrong-doer.  In  a  case  of  similar 
character,  the  court  there  once  held  differently ;  considering  that 
a  naked  bailee,  though  he  might  not  maintain  replevin,  — since, 
to  sustain  that  action,  property  in  the  plaintiff,  either  general  or 
special,  is  necessary,  — yet  might  bring  trover  or  trespass;*  but 
in  every  case  where  the  point  has  arisen  in  the  case  of  a  receipt- 
or of  attached  property,  the  same  court  has  held  that  the  receipt- 
or  could  maintain  no  action  at  alL^    The  same  doctrine  was 

1  Barron  v,  Cobleigh,  11  New  Hamp.  ley  «.  Foster,  Ibid.  112;  Warren  t.  U- 

657.  land.  Ibid.  £65  ;  Whittier  v.  Smith,  11 

*  Bissell «.  Hantlngton,  2  New  Hamp.  Ibid.  211  ;  Bond  o.  Padelfoid,  13  Ibid; 
142.  894 ;   Commonwealth  v.  Morse,  14  Ibid. 

*  Waterman  v.  Robinson,  6  Maas.  808.  217  ;    Brownell  v,  Manchester,   1  Pick. 

*  Ludden  v.  Leavitt^  9  Mass.  104  ;  Per-  282. 
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long  held  in  New  York ;  ^  bnt  has  finally,  after  an  extended  dis- 
cussion before  the  Court  of  Errors  in  that  State,  been  discarded ; 
and  it  is  now  held  there,  that  the  receiptor  may  maintain  reple- 
vin.* The  Superior  Court  of  New  Hampshire,  at  an  early  day, 
held,  that  for  the  purpose  of  vindicating  his  possession  against 
wrong-doers,  the  receiptor  has  a  special  property  in  the  goods, 
and  may  maintain  trover  against  one  wh^  takes  them  from  him.^ 
In  Vermont,  it  was  decided  that  the  bailee  has  a  possessory  in- 
terest in  the  property,  which  will  enable  him  to  maintain  trover 
for  it  against  a  wrong-doer ;  that  in  order  to  maintain  the  action 
it  is  not  necessary  to  hold  that  he  has  property  in  the  goods ; 
and  that  his  possession  and  responsibility  over  to  the  officer  fur- 
nish sufficient  title  and  just  right  for  him  to  recover.^  In  Con- 
necticut the  receiptor  may  maintain  trespass  for  a  violation  of 
his  possession.^  Justice  Stort,  in  noticing  the  Massachusetts 
doctrine,  says :  '^  It  deserves  consideration,  whether  his  posses-* 
sion  would  not  be  a  sufficient  title  against  a  mere  wrong-doer ; 
and  whether  his  responsibility  over  to  the  officer  does  not  furnish 
a  just  right  for  him  to  maintain  an  action  for  injuries,  to  which 
such  responsibility  attaches."^  And  Chancellor  Kent  says: 
^  Though  the  bailee  has  no  property  whatever  in  the  goods,  and 
but  a  mere  naked  custody,  yet  the  better  opinion  would  seem  to 
be,  that  his  possession  is  a  sufficient  ground  for  a  suit  against  a 
wrong-doer. "  ^  It  may,  therefore,  be  considered  that  the  weight 
of  authority  is  largely  against  the  doctrine  advanced  in  Massa- 
chusetts ;  which  seems  alike  repuguant  to  well-established  princi* 
plea,  and  to  the  justice  due  to  bailees  in  such  cases. 

§  868.  A  receiptor's  position  resembles  in  one  respect  that  of 
bail ;  in  that  he  may  at  any  time,  while  liable  on  his  receipt  to 
the  officer,  retake  the  property  from  the  defendant's  possession, 
and  deliver  it  to  the  officer,  in  discharge  of  his  receipt® 

§  869.  Though  the  mere  fact  of  the  bailment  gives  the  receipt- 
or no  power  of  sale  of  the  goods,  ^  yet  if  he  make  such  a  sale 
with  the  assent  of  the  debtor,  and  acting  as  his  agent,  it  will 

^  DUlenboek  v,  Jerome,  7  Cowen^  294 ;  *  Burrows  v.  Stoddard,  8  Ckmn.  160. 

Norton  p.  People,  8  Had.  187  ;  Mitchell  v,  ^  Story  on  Bailments,  §  188. 

Hinman,  8  Wendell,  667.  ^  2  Kent* s  Com.  668,  note  «. 

*  MUler  9.  Adsit,  16  Wendell,  885.  >  Bond  v.   Padelford,   18  Mass.  804 ; 

*  Poole  t7.   Symonds,  1    New  Hamp.  Merrill  v.  Curtis,  18  Maine,  272. 
289  ;  Whitney  v,  Farwell«  10  Ibid.  9.  ^  Sibley  v.  Story,  8  Vermont,  15. 

*  Thayer  v.  Hutchinson,  18  Vermont, 
504. 
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have  the  same  effect  as  if  the  property  had  been  restored  to  the 
defendant,  and  the  sale  had  been  made  by  him;^  in  which  case 
we  have  seen  that  the  sale  would  be  valid**  A  sale  by  a  re- 
ceiptor, with  the  assent  of  the  attaching  plaintiff,  has  the  effect 
of  dissolving  the  attachment^ 

§  870.  The  duties  of  Hhe  bailee  are  sufficiently  apparent  from 
what  has  been  stated.  He  is  bound  to  keep  the  property,  and  to 
return  it  on  demand  to  the  officer,  and  to  take  reasonable  care  of 
it  while  it  is  in  his  custody.  He  cannot  be  required  to  exercise 
more  than  ordinary  care.*  For  any  omission  of  duty  in  any  of 
these  particulars,  he  will  be  responsible  to  the  officer.  But  this 
obligation  to  return  the  property  to  the  officer  is  not  in  all  cases 
absolute.^  As  has  been  before  stated,^  it  depends  upon  ihe 
officer's  liability  for  the  property,  either  to  the  plaintiff,  the 
defendant,  the  owner  of  it,  or  a  subsequent  attaching  creditor, 
who,  by  placing  a  second  writ  in  the  hands  of  the  same  officer 
who  seized  the  goods  in  the  first  place,  has  succeeded  in  obtain- 
ing a  valid  lien  on  the  property.  If  the  officer  is  not  accountable 
for  the  goods  to  any  one,  he  cannot  make  the  bailee  accountable 
to  him. 7  When  we  come  to  consider  the  bailee's  defences 
against  an  action  by  the  officer  on  the  receipt,  we  shall  see  more 
particularly  what  facts  discharge  his  liability. 

§  371.  The  remedies  of  an  officer  for  a  disturbance  of  his  pos- 
session of  attached  property  are  not  confined  to  his  retaking  the 
property;  for  that  would  frequently  be  impracticabla  As  his 
special  property  continues  as  long  as  the  attachment  exists,  he 
may  maintain  trover,®  trespass,®  and  replevin, ^^  for  any  violation 
of  his  possession  during  that  period.  And  this,  as  well  where 
the  property  has  been  bailed,  as  where  it  remains  in  his  own 
hands ;  for,  though  he  have  not  the  actual  keeping  of  the  goods, 

1  Clark  V.  Morse,  10  New  Hamp.  286.  nity  to  the  officer ;  for  the  officer^s  special 

'  Ante,  §  867 ;  Denny  v,  Willard,  11  property  depends  npou  his  liability  over.'* 

Pick.  619  ;  Robinson  o.  Mansfield,  13  Ibid.         »  Sudden   v.    Leavitt,   9    Mass.  104; 

139.  Badkm  v.  Tucker,  1  Pick.  889 ;  Lowry 

•  Eldridge  r.  Lancy,  17  Pick.  862.  v.  Walker,  6  Vermont,  181 ;  Lathrop  v. 
«  Cross  V.  Brown,  41  New  Hamp.  288.  Blake,  8  Foster,  46. 

^  Story  on  Bailments,  {  182.  ^  Brownell  r.  Manchester,  1  Pick.  282 ; 

•  Ante,  |§  364,  866.  Badlam  v.  Tncker,  Ibid.  889  ;  Walker  v. 
7  In  Holt  V,  Burbank,  47  New  Hamp.    Fozcroft,  2  Maine,  270  ;  Strout  v.  Brad- 

164,   the  Supreme  Court  of  New  Hamp-  bury,  6  Ibid.  818;  Whitney  ».  Ladd,  10 

shire  said:  "No  special  contract  not  nn-  Vermont,  166. 

der  seal  can  be  made  which  will  extend  ^^  Perley  v,  Foster,  9  Mass.  112 ;  Gor- 

the  receiptor's  liability  beyond  an  indem-  don  v.  Jenney,  16  Ibid.  466. 
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yet  the  custody  of  the  bailee  being  that  of  his  servant  or  agent, 
and  his  special  property  being  still  in  existence,  he  is  regarded 
as  having  the  lawful  possession,  so  as  to  enable  him  to  maintain 
an  action  for  it^  Indeed,  in  Massachusetts,  the  officer,  and  not 
the  bailee,  must  sue  for  bailed  property ;  ^  but,  as  we  have  just 
seen,  the  weight  of  authority  elsewhere  is  decidedly  against 
that  view. 

§  372.  Where  a  bailee  fails  to  redeliver  property  according  to 
the  terms  of  his  contract,  the  officer  may  retake  it,  if  accessible; 
but  no  case  has  met  my  observation  holding  that  he  is  under 
obligation  to  do  so ;  except  one  in  Maine,  where  it  was  held, 
that  the  plaintiff's  approval  of  the  receiptor's  ability  did  not 
exonerate  the  officer  from  making  effort  to  find  the  property  to 
respond  to  execution,  or  from  the  duty  of  bringing  a  suit  on  the 
receipt.^  His  right  of  action  on  the  receipt  accrues  upon  his 
demanding  the  property  from  the  bailee,  and  the  failure  of  the 
latter  to  deliver  it^  In  cases  where  the  bailment  is  created  by  a 
deputy,  his  principal  may  claim  to  have  made  the  bailment  him- 
self and  may  sustain  an  action  in  his  own  name  upon  the  re- 
ceipt;^ or  the  deputy  may  sue  thereon;^  but  it  is  not  in  virtue  of 
his  office,  but  of  the  personal  contract  between  him  and  the 
bailee,  that  the  deputy  is  enabled  to  maintain  the  action.^  If 
the  attachment  was  made  by  a  person  specially  authorized  to 
serve  the  writ,  and  a  receipt  given  to  him,  an  action  on  the 
receipt  may  be  maintained  in  his  name,  after  demand  made 
upon  the  receiptor,  by  an  officer  holding  the  execution  in  the 
case.^  It  is  not  necessary,  in  order  to  the  officer's  maintaining 
an  action  on  the  receipt,  tliat  he  should  be  still  in  office ;  but  if, 
after  his  going  out  of  office,  the  property  be  legally  demanded 
of  him  by  another  officer,  so  as  to  make  him  liable  for  it,  he 
may  demand  it  of  the  bailee,  and  maintain  an  action  on  the 
receipt* 

§  873.  As  in  other  cases  of  mere  deposit,  no  right  of  actiqn 
accrues  to  the  bailor,  imtil  after  a  demand  made  upon  the  bailee, 

^  Brownell  v.  Manchester,  1  Pick.  282.         *  Spencer  v,   WilliomB,    2   Yermont, 

*  Ladden  v.  LeaTitt,  9  Mam.  104.  209. 

*  Allen  9.  Doyle,  88  Maine,  420.  "^  HntchinBon  v.  Parkhnrst,  1  Aikensi 

*  Page  V.  ThraU,   11  Yennont,  280 ;  258. 

Scott  9.  Whittemoie,  7  Foster,  809.  *  Maxfield  v.  Scott,  17  Yennont,  A84. 

*  Davis  V.  Miller,  1  Yermont,  9  ;  Baker        *  Bradbury  v.  Taylor,  8  Maine,  180. 
t.  FoUer,  21  Pick.  818 ;  Smith  v.  Wad- 

leigh,  18  Maine,  96. 
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and  a  failure  bj  him  to  return  the  goods ;  unless  there  has  been 
a  wrongful  conversion,  or  some  loss  by  gross  negligence  on  his 
part ;  ^  and  if  the  receiptor  shall  have  died,  there  must  be  a  de- 
mand upon  his  personal  representative  before  the  cause  of  action 
will  be  considered  complete  against  his  estate.^    The  necessity 
for  a  demand  is  not  dispensed  with  by  proving  the  receiptor's 
inability  to   redeliver  ;3   but  in  such  case  the  necessity  for  a 
demand  at  any  particular  place  is  dispensed  vnth;   it  may  be 
made  wherever  the  officer  finds  the  receiptor.*      The  bailee's 
liability  is  not  fixed  instantly  on  demand,  but  he  is  entitled  to 
a  reasonable  time  after  demand  to  deliver  the  goods,  and  an  ac- 
tion will  not  lie  on  the  receipt,  until  there  has  been  a  neglect, 
after  reasonable  time,  to  comply.^      If  the  bailee  has  suffered 
the  property  to  go  back   into   the  defendant's  possession,  no 
demand  is  necessary.^    And  it  was  held,  that  a  demand  was  not 
necessary,  where  the  tenor  of  the  receiptor's  obligation  was,  that 
he  should  pay  a  sum  of  money,  or  keep  the  property  safely,  and 
redeliver  it  on  demand;   and,  if  no  demand  be  made,  that  he 
should  redeliver  it  within  thirty  days  after  rendition  of  judg- 
ment in  the  suit,  at  a  place  named,  and  notify  the  officer  of  the 
delivery.*^     It  is  not  requisite  that  the  demand  be  made  by  the 
officer  who  delivered  the  property  to  the  bailee.     The  terms  rf 
the  receipt  are  to  be  taken  with  reference  to  the  subject-matter, 
and  only  import  that  the  bailee  holds  the  property  in  subjection 
to  the  attachment.     Any  officer,  therefore,  holding  the  execu- 
tion in  the  case,  sufficiently  represents  the  bailor  to  make  the 
demand,   and   a  delivery  to  such  officer  would  be  in  effect  a 
delivery  to  the  bailor.®     But  if  another  than  the  attaching  officer 
make  the  demand,  he  must  make  known  his  authority  to  do  so, 
or  the  demand  and  refusal  will  not  be  considered  as  evidence  of 
a  conversion.^    A  return  on  the  execution  that  the  officer  had 

1  Story  OD  Bailments,  §  107  ;  Bacon  v.  art  v,  Platts,  20  New  Hamp.  476  ;  Cross 

Thorp,  27  Conn.  261.  v.  Brown,  41  Ibid.  283. 

*  Carpenter  v.  Snell,  87  Vermont,  265.  •  Walbridge  v.  Smith,  Brayton,  173. 
»  Bicknell  v.  Kill,  88  Maine,  297.  In   Phelps   v.   Gilchrist,   8   Foster,  266, 

'  *  Gilmore  v.  McNeil,  46  Maine,  682.  Bell,  J.,  said  :    "  The  receiptor  is  not 

B  Jameson  v.  Ware,  6  Vermont,  610 ;  bound,  by  law,  or  by  his  contract,  to  de- 

Gilmore  v.  McNeil,  46  Maine,  682.  liver  the  property  to  any  depaty  sheriff 

*  Webster  ir.  Coffin,  14  Mass.  199,  or  other  officer  who  may  demand  it.    He 
7  Shaw  V,  lAughton,  20  Maine,  266  ;  is  not  boand  to  take  notice  of  the  aothor- 

Humphreys  v.  Cobb,  22  Ibid.  880 ;  Low  ity  of  other  officers  to  haye  possession  of 

V.  Dnnham,   61   Ibid.   666  ;    Hnnter  v.  it,  nntil  it  is  distinctly  made  known  to 

Peaks,  74  Ibid.  868  ;  Wentworth  v»  Leon-  him.    He  has  a  right  to  be  satisfied  that 

ard,  4  Cashing,  414  ;  Hedskin  v.  Cos,  7  the  stranger,  who  comes  to  him  to  de- 

Ibid.  471.  mand  the  goods,  has  a  legal  right  to  make 

*  Davis  V.  Miller,  1  Vermont,  9 ;  Stew-  the  demand,  so  that  a  delivery  to  him  will 
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demanded  of  the  receiptor  a  delivery  of  the  property  is  no 
evidence  of  a  demand.^ 

§  873  a.  When  an  officer  makes  a  demand  on  a  bailee  for  the 
property  entrusted  to  the  latter,  he  must  have  with  him  the 
receipt  taken  by  him  for  it;  for  it  is  the  right  of  the  bailee  to 
have  his  contract  returned  to  him,  or  to  see  it  cancelled,  when 
he  discharges  its  obligation.^  An  officer  not  holding  the  receipt 
can  make  no  legal  demand  for  the  property.^ 

§  874.  In  the  New  England  States,  an  attachment  continues 
in  force  from  the  time  of  the  levy  until  a  certain  period  —  in 
most,  fliirtydays,  in  Connecticut,  sixty  days  -  after  judgment 
in  favor  of  the  plaintiff.  If,  within  the  specified  period  after 
the  judgment,  the  plaintiff  do  not  cause  execution  to  be  issued, 
and  levied  on  the  attached  property,  if  accessible,  or,  if  not  ac- 
cessible, have  it  demanded  within  that  time  of  the  officer  who 
attached  it,  by  the  officer  having  the  execution,  the  lien  of  the 
attachment  is  lost^  The  necessity  for  the  issue  of  the  execu- 
tion within  tiie  prescribed  period  of  time  is  not  dispensed  with 
by  the  fact  that  the  attached  property  was  stolen  from  the 
<^cer,  and  that  he  so  returned  on  the  writ  The  plaintiff  must 
at  least  show  that  he  had  entitled  himself  to  levy  on  the  prop- 
erty, if  it  had  been  faithfully  kept^  If  the  execution  be,  within 
that  time,  placed  in  the  hands  of  the  officer  who  made  the  at- 
tachment, he  being  still  in  office,  that  will  be  sufficient  notice  to 
him  that  the  plaintiff  claims  to  have  the  attached  goods  applied 
to  satisfy  the  execution.^  And  so  far  as  the  plaintiff's  rights 
are  concerned,  the  effect  is  the  same  if  the  execution  be  placed 
in  the  hands  of  the  officer  whose  deputy  made  the  attachment; 
for  the  law  regards  the  officer  and  his  deputy  as  the  same.' 
When  the  execution  is  placed  in  the  hands  of  another  officer,  it 

duduoge  his  obligationB  apon  bis  reoeipft.  Hinckley    v.  Bridgham,    46   Ibid.  450 ; 

Any  nich   stranger  who   comes  to   him  Davis  v.  Maloney,  79  Ibid.  110. 

and  ealls  for  a  delivery  of  the  property  «  DaviB  v.  Maloney,  79  Maine,  110, 

without  making  known  the  authority  he  *  Howard  v.  Smith,  12  Pick.  202  ;  Col- 

bas  to  receive  it,  may  be  treated  as  a  lins  r.  Smith,  16  Vermont,  9  ;  Pearsons 

poson  without  authority.    The  doty  of  v.  Tincker,  86  Maine,  884 ;  Wetheroll  v. 

msking  known  his  authority  is  on  him  Hughes,  45  Ibid.  61 ;  Stackpoleo.  Hilton, 

who  sflspmes  to  make  a  daim  under  it.  ISl  Mass.  449. 

The  psity  who  is  called  upon  is  ondsr  no  *  Blake  v.  Kimball,  106  Msss.  115. 

duty  to  inquire  whether  he  has  authority  ^  Humphreys  v.  Cobb,  22  Msine,  880. 

«  not"  7  Humphreys  ».  Cobb,  22  Maine,  880  ; 

1  Bicknell  v.  HQl,  88  Maine,  297.  Ayer  v.  Jameson,  9  Vermont,  868. 

<  Oilmoie  v.  McNeil,  45  Maine^  599 ; 
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is  necessary  that  within  that  time  demand  should  be  made  upon 
the  attaching  officer  for  the  goods  in  order  .to  hold  him  liable  for 
them ;  ^  unless  the  goods  are  in  the  hands  of  a  receiptor,  and  the 
attaching  officer  turns  over  the  receipt  to  the  plaintiff,  who 
places  it,  with  the  execution,  in  the  hands  of  a  different  officer; 
in  that  case  no  demand  upon  the  officer  who  made  the  attach- 
ment is  necessary.^    If  the  officer   holding  a  bailee's  receipt 
go  out  of  office  while  the  action  is  pending,  and  judgment  be 
rendered  for  the  plaintiff,  and  execution  be  issued  thereon  and 
placed  in  the  hands  of  his  successor  in  office,  it  is  the  duty  of  the 
latter,  within  the  time  that  the  lien  of  the  attachment  continues, 
to  demand  of  the  former  the  attached  goods,  in  order  to  hold 
him  liable  therefor ;  a  demand  by  the  latter  on  the  receiptor  is 
not  sufficient ;  and  if  the  receiptor  had  returned  the  goods  to  the 
defendant,  the  officer  holding  the  receipt  can  maintain  no  action 
on  it»  for  his  liability  for  the  goods  has  been  discharged  by  the 
failure  of  his  successor  ta  demand  the  goods  from  him  within . 
the  proper  time.^    It  was  attempted  to  hold  the  receiptor  dis- 
charged, unless  a  demand  for  the  goods  was  made  upon  him 
within  the   designated  period  after  the  judgment;   but  it  was 
held,  that  if  the  officer's  responsibility  for  the  goods  was  fixed, 
so  as  to  give  him  a  right  to  demand  them  of  the  receiptor,  the 
demand  upon  the  latter  might  be  made  at  any  time  before  suit 
brought  upon  his  receipt*    In  Vermont,  however,  it  is  required 
that  the  demand  shall  be  made  within  the  life  of  tlie  execution.* 

§  375.  Care  should  be  taken  that  the  execution  un&er  which 
the  demand  is  made  of  the  bailee  be  regular;  for  it  seems  he  is 
at  liberty  to  inquire  into  that  fact,  and,  where  the  action  is 
against  him  for  failing  to  deliver  the  property  to  be  levied  on  to 
satisfy  an  irregular  execution,  he  may  take  advantage  of  the  ir- 
regularity to  defeat  the  action.  Thus,  where  an  execution  was 
placed  in  an  officer's  hands,  returnable  within  sixty  days,  when 
by  law  it  should  have  been  returnable  within  one  hundred  and 
twenty  days,  and  the  officer,  having  demanded  the  goods  of  the 
bailee,  brought  suit  on  the  receipt,  alleging  a  demand  that  the 

1  Hnmphreys  v.  Cobb,  22  Maine,  880 ;         *  Bliss  v.   Stevenfi,    4   Yeimont,  88 ; 

Ayer  v.  Jameson,  9  Vermont,  868 ;  Col-  Allen  v.  Ckaty,  19  Ibid.  85 ;  Carpenter 

lins  V.  Smith,  16  Ibid.  9 ;  Shepherd  v.  o.  Snell,  87    Ibid.    265.    The    Supreme 

Hall,  77  Maine,  569.  Coort  of  this  State  once  held  that  the 

*  Moore  v.  Fargo,  112  Mass.  254.  demand  mnst  be  made  within  thirty  days 

'  Shepherd  v.  Hall,  77  Maine,  569.  after  Judgment.    Strong  t;.  Hoyt»  2  Tyler, 

«  Webster  v.  Coffin,  14  Mass.  196  ;  Col-  208. 
well  V.  Bichards,  9  Gray,  874. 
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ea^eution  might  be  levied  on  the  goodSj  the  declaration  was,  on 
demarrer,  adjudged  insufficient,  because  the  execution  was  ir- 
regular, and  the  plaintiff  had  lost  his  claim  on  the  goods  by 
failing  to  take  out  a  regular  execution.^ 

§  376.  It  does  not  appear  that  a  personal  demand  upon  the 
receiptor  is  necessary.  If  it  were,  it  would  be  in  his  power  to 
elude  it^  and  thus  avoid  his  responsibility.  One  who  makes  a 
contract  to  deliver  specific  articles  on  demand,  should  be  al* 
ways  ready  at  his  dwelling-house  or  place  of  business.  A  de- 
mand upon  him  personally,  for  goods  which  he  could  not  carry 
about  him,  would  be  liable  to  more  reasonable  objection  than  a 
demand  at  his  abode,  during  his  absence ;  and,  therefore,  where 
a  receiptor  was  absent  from  the  State,  it  was  determined  that  a 
demand  made  at  his  dwelling-house,  of  his  wife,  was  sufficient. » 
If  the  receiptor  promise  to  deliver  the  attached  property  "at 
such  time  and  place  as  the  officer  shall  appoint,"  a  demand  for 
its  present  delivery,  made  at  the  receiptor's  dwelling-house,  is  a 
sufficient  appointment  of  the  time  and  place.  ^ 

§  377.  In  New  Hampshire,  merely  proving  a  demajid  upon  the 
bailee  for  the  goods,  without  bringing  to  his  knowledge  that  they 

'  Jameson   v.  Paddocki  li  Vermont,  -  where,  after  a  demand  left  at  liis  honse,  he 

491.  may  happen  to  be  able  to  find  the  attach- 

*  Uason  «.  Briggs,  16  Mass.  458.    Sed  ing  officer^  or  his  agent.    It  forms  no  part 

amtra,  Phelpe  o.  Gilchrist,  8  Foster,  266  ;  of  the  contract  of  a  depositary,  a  baUee  to 

where  the  Superior  Conrt  of  New  Hamp-  keep  property  without  compensation,  to 

ahire  take  the  opposite  ground,  and  say  :  carry  the  property  to  the  depositor,  in  or- 

"A  demand  for  these  purposes  is  in  its  der  to  return  it.     It  is  entirely  sufficient, 

natnre  personal.    It  is  a  call  by  a  person  that,  having  kept  the  property  according 

anthorized   to   receive    property,   for   its  to  his  contract  in  some  reasonable  and  suit- 

deliveiy,  made  upon  the  person  who  is  able  {dace,  he  is  there  ready  to  deliver  it. 

boond  to  make  such  delivery.    It  must  If  a  demand  is  made  at  any  other  place,  the 

he  such  that  the  person  required  to  de-  bailee  is  entitled  to  have  reasonable  time 

lirer  the  property  may  at  once  dischai^  and  opportunity  to  make  the  delivery  at 

himself  by  yielding  to  the  claim  and  giv-  that  place,  and  to  require  the  party  who 

ing  up  the  property.     Leaving  a  notice  calls  for  the  property  to  be  there  to  receive 

at  a  party's  house  is  not  of  such  a  charac-  it.    Any  mode  of   making  the   demand 

ter.    It  gives  no  opportunity  for  the  party  which  precludes  the  party  from  avaUing 

to  do  what  is  demanded,  and  it  would  be  a  himself  of  these  rights,  is  clearly  insuffi- 

niffident  answer  for  the  defendant  to  make  cient,  and  therefore,  the  leaving  a  written 

u  such  a  case,  that  though  he  was  notified  demand  at  a  receiptor's  house  is  not  evi- 

to  give  up  the  property,  no  opportunity  was  deuce  either  of  a  breach  of  the  receiptor's 

afforded  him  to  comply  with  the  notice,  contract,  or  of  a  conversion  of  the  prop. 

No  maonable  construction  can  hold  a  re-  erty."    See  Gilroore  v.  McNeil,  46  Maine, 

ceiptor  bound  to  deliver  the  property  at  632 ;  Sanborn  v,  Buswell,  51  New.Hamp. 

any  time  and  at  any  place  where  he  may  673. 

happen  to  be,  and  still  less  at  any  place  *  Moore  v.  Faigo,  112  Mass.  254. 
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are  demanded  for  the  purpose  of  being  subjected  to  execution  in 
the  case  in  which  they  were  attached,  does  not  establish  a  con- 
version by  the  bailee.  The  court  say :  "  The  receiptor  is  in  no 
default,  unless  it  appears  that  the  object  of  the  demand  is 
brought  at  the  time  to  his  notice ;  which  by  no  means  necessar- 
ily results  from  the  delivery  of  a  written  notice.  A  great  variety 
of  circumstances  may  exisl^  which  would  prevent  such  a  commu- 
nication from  being  at  once  attended  to.  No  inference  is  to  be 
drawn  against  a  man  from  his  silence  or  inaction,  unless  it  ap- 
pears that  he  was  aware  of  what  was  said  or  done  to  affect  his 
interest.  The  burden  is  upon  the  party  who  relies  upon  such 
evidence  to  establish  the  fact  that  the  party  against  whom  he 
desires  an  inference  to  be  drawn,  knew  and  understood  at  the 
time  the  facts  necessary  to  justify  such  inference."  ^ 

§  877  0.  Where  one  becomes  a  receiptor  for  property  attached 
in  several  cases,  a  demand  upon  him  for  the  property  in  one  of 
those  cases  is  sufficient  to  fix  his  liability  in  all  of  them,  if 
judgment  and  execution  shall  have  been  obtained  in  them,  so  as 
to  make  the  officer  liable  for  the  forthcoming  of  the  property  on 
execution.^  In  such  case,  if  the  receiptor  deliver  all  the  prop- 
erty in  one  suit,  it  will  discharge  his  receipts  in  the  others ;  or 
if,  out  of  the  avails  of  the  property,  he  pay  the  judgment  in  one 
case,  he  cannot  be  held  to  pay  the  judgment  in  another  case  to 
any  greater  extent  than  the  balance  in  his  hands  of  the  value  of 
the  goods  attached.^ 

§  878.  Where  several  persons  jointly  become  receiptors,  a  de- 
mand of  the  goods  from  any  one  of  them  is  sufficient.^  In  such 
a  case,  where  it  was  agreed  ^'  that  a  demand  on  any  one  of  them 
should  be  binding  on  the  whole,"  and  one  of  them  indorsed  on 
the  receipt  an  acknowledgment  that  "  a  due  and  legal  demand  " 
had  been  made  on  him  by  the  officer,  it  was  considered  doubtful 
whether  such  an  admission  was  conclusive  upon  the  other 
receiptors.* 

§  879.  Trover  or  replevin  will  lie  against  a  receiptor,  upon 
his  refusal  or  neglect  to  comply  with  a  demand  for  the  delivery 
of  the  property ;  ^  but  assumpsit  seems  to  be  quite  as  much  re- 

1  Phelpe  V.  Gilchriflt,  8  Foster,  266.  *  Griswold  v.  Plumb,  18  Mass.  298. 

See  Moore  v,  Fargo,  112  Mass.  254.  ^  Fowles  v.  Pindar,  19  Maine,  420. 

*  Hinckley  v.  Bridgham,  46  Maine,  450.  *  Bissell  v.  Hantington,  2  New  Hamp. 

•  Haynes  v.  Tenney,  45  New  Hamp.  142;  CargiU  v.  Webb,  10  Ibid.  199; 
188.  Webb  v.  Steele,  13  Ibid.  230 ;   Holt  v. 
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sorted  to  in  Buch  cases.  Trespass  will  not  lie.^  Where  the 
officer  who  created  the  bailment  lays  a  second  attachment  on  the 
property,  while  in  the  bailee's  hands,  as  we  have  seen  he  may 
do,'  he  may  sustain  the  action,  in  virtue  of  such  second  attach- 
ment, though  that  under  which  the  property  was  bailed  may  have 
been  dissolved.^ 

§  380.  An  acknowledgment  by  the  bailee  of  a  demand  upon 
him  by  the  officer,  is  sufficient  evidence  of  a  refusal  to  deliver 
the  goods,  without  an  accompanying  admission  of  such  refusal.^ 
The  delivery  of  goods  by  the  bailee  to  another  person  under  an 
adverse  claim  of  title,  or  a  conveyance  thereof  by  mortgage  to 
pay  his  own  debts,  is  equivalent  to  a  conversion.^  But  if  the 
conversion  be  with  the  knowledge  and  assent  of  the  officer,  he 
cannot  afterwards  hold  the  receiptor  liable  on  his  contract.  ^ 

§  381.  Of  what  defences  may  the  bailee  avail  himself  in  an 
action  on  his  receipt  ?  It  may  be  stated  as  a  general  rule,  that 
he  is  entitled  to  prove,  as  an  excuse  for  not  delivering  the  prop- 
erty, and  as  a  defence  to  an  action  on  the  receipt,  any  state  of 
facts  which  shows  that  the  officer  is  not  under  any  liability 
either  to  apply  the  property  to  the  debt  of  the  attaching  creditor, 
or  to  return  it  to  the  debtor  or  other  owner.  ^  It  is  not  compe- 
tent for  him  to  show  that  the  officer  who  levied  the  attachment 
was  not  legally  qualified  to  act  as  such,  if  he  was  fully  in  the 
exercise  of  the  office  de  facto  ;^  nor  can  he  set  up  that  the  goods 
were  not  attached,  as  stated  in  the  receipt,  though  the  fact  be 
that  the  attachment  was  a  nominal  one,  and  that  the  officer 
never  did  actually  seize  them ;  ^  nor  can  he  deny  that  the  goods 
were  delivered  to  him  by  the  officer ;  ^^  nor  can  he  impeach  the 
judgment  in  tiie  attachment  suit,^^  or  show  informality  or  ir- 

Barbtnk,  47  Ibi<L  164 ;  SlUey  r.  Story,         *  Jewett  v.  Torrey,  11  Mass.  219  ;  Ly- 

8  V«niMmt|  15  ;  Pettes  v.  Marah,  16  Ibidk  man  v,  Lyman,  Ibid.  817 ;  MoniBon  v. 

454 ;  Dezell  v.  Odell,  8  HUl  (N.  Y.),215  ;  Blodgett,  8  New  Hamp.  288  ;  Spencer  v, 

Sterens  v.  Eames,  S  Foster,  568.  Williams,   2   Vermont,    209 ;    Lowry   v. 

>  Sinclair  9.  Tarbox,  2  New  Hamp.  185.  Cady,   4  Ibid.   504;   Allen  o.  Butler,  9 

'  AnU,  JS  269,  856.  Ibid.   122  ;  Stimson  v.   Waid,  47  Ibid. 

*Whittier  v.  Smith,   11  Mass.  211;  624;    Bowley  o.   Angire,    49  Ibid.    41; 

Whitney  r.  Farwell,  10  New  Hamp.  9.  Phillips  v.  Hall,  8  Wendell,  610  ;  Webb 

*  CaigiU  «.  Webb,  10  New  Hamp.  199.  o,  Steele,  18  New  Hamp.  230 ;  Howes  v. 

*  Baker  v.  Fuller,  21  Pick.  818  ;  Ste-  Spicer,  28  Vermont,  508. 

▼m  V.  Eames,  2  Foster,  568.  ^  Spencer    v.    Williams,    2  Vermont, 

*  Sterens  «.  Eames,  2  Foster,  568.  209  ;  Allen  v,  Bntler,  9  Ibid.  122  ;  BeU  v. 
^  Wright  V.  Dawson,  147  Mass.  884.  Shafer,  58  Wisconsin,  228. 

*  Taylor  v.  Nichols,  19  Vermont,  104.  i^  Brown  v.  Atwell,  81Maine,  851 ;  Bark 
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regularity  in  the  attachment ;  ^  nor  will  his  liability  be  affected 
by  a  mistake  in  the  receipt,  in  the  name  of  the  defendant,  by  the 
omission  of  his  given  name,  when  the  whole  name  was  stated  in 
the  writ.^  An  amendment  made  by  the  plaintiff  in  the  action  in 
which  the  property  was  attached,  but  which  did  not  tend  to  in- 
crease the  liability  of  the  defendant,  will  not  discharge  tiie 
receiptor  from  his  accountability ;  ^  but  where,  after  an  attach- 
ment, an  additional  plaintiff  was  introduced  into  the  suit,  it  was 
held,  that,  as  the  officer  could  not  be  made  liable  for  the  prop- 
erty to  the  plaintiff  so  brought  in,  he  could  not  maintain  an 
action  on  the  receipt.^  A  discharge  of  the  defendant  in  bank- 
ruptcy, after  judgment  against  him  in  the  attachment  suit,  will 
not  discharge  the  bailee ;  ^  even  if  the  petition  in  bankruptcy  was 
filed  before  judgment  was  rendered ;  ^  nor  will  the  commitment 
of  the  debtor  on  execution,  after  demand  made  on  the  receiptor 
for  the  goods,  and  his  failure  to  deliver  them,  though  the  plain- 
tiff bring  suit  and  recover  judgment  against  the  debtor  and  his 
surety,  for  an  escape,  on  a  bond  given  by  them  for  the  prison 
limits ;  ^  nor  will  the  fact  that  the  defendant  has  an  execution 
against  the  plaintiff  for  a  larger  amount  than  that  under  which 
the  goods  are  demanded;^  nor  will  an  agreement  between  the 
plaintiff  and  the  defendant  in  the  attachment  suit,  that  the  for- 
mer shall  not  enforce  the  receipt,  and  a  forbearance  ax^cordingly 
to  enforce  it;^  nor  will  the  fact  that  after  failing  to  comply 
with  the  demand  of  the  officer  within  a  proper  time,  the  bailee 
at  a  subsequent  time  showed  the  officer  the  property,  and  told 
him  to  take  it ;  ^^  nor  will  the  fact  that  the  plaintiff,  after  he  ob- 
tained judgment  and  execution,  received  from  the  receiptor  the 
proceeds  of  a  sale  of  the  attached  property,  made  by  the  latter 
without  the  knowledge  of  the  defendant  or  the  officer.  ^^ 

The  question  has  arisen,  whether  a  bailee  can  set  up  as  a  de- 
fence to  an  action  on  his  receipt,  that  the  property  was  not  by 
law  subject  to  attachment ;  and  it  has  been  held  to  depend  upon 
the  officer's  liability  to  the  defendant  for  a  return  of  the  property 

V.  Webb,    82  Michigan,  173  ;    Hoi  comb  ^  Moulton  r.  Chapin,  28  Maine,  50S. 

V.  C.  N.  Nelson  Lumber  Co.,  39  Minne-  *  Smith  v.  Brown,  14  New  EUunp.  67. 

Bota,  342.  *  Towle  o.  Robinson,  15  New  Hamp. 

1  Drew  V.  liyermore,  40  Maine,  266.  408 ;  Lamprey  v.  Leavitt,  20  Ibid.  544. 

See  Stevens  v.  Bailey,   58  New  Hamp.  ^  Twining  o.  Foot,  5  Cashing,  518. 

564.  '  Jenney  o.  Rodman,  16  Maaa.  464. 

s  Hunter  v.  Peaks,  74  Maine,  863.  *  Ivea  v,  Hamlin,  5  Cushing,  534. 

*  Smith  V.  Brown,  14  New  Hamp.  67  ;  ^^  Scott  v.  Whittemore,  7  Foster,  809 ; 

Miller  v.  Clark,  8  Pick.  412  ;  Laighton  v.  Hill  v.  Wiggin,  11  Ibid.  292. 

Lord,  9  Foster,  237  ;  Hunter  v.  Peaks,  74  ^^  Torrey  v.  OUs,  67  Maine,  578. 
Maine,  363. 
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to  him.     If  he  is  so  liable,  the  bailee  cannot  make  such  a  de- 
fence ;  *  but  if  the  bailee  gave  the  property  back  into  the  posses- 
sion of  the  defendant,  the  officer  is  no  longer  liable  to  the  latter 
for  it,   and  the  bailee  may  discharge  his  liability  to  him  by 
showing  that  the  property  was  exempt  by  law  from  attachment.^ 
In  the  cases  in  which  these  positions  were  taken,  the  receipts 
were  merely  an  engagement  to  deliver  to  the  officer  certain  prop- 
erty attached  by  him,  —  a  simple  bailment.     But  in  a  case  where 
the  receiptors  agreed  in  the  receipt  that  the  property  attached 
was  the  defendant's,  and  was  of  a  specified  value,  and  that  they 
would  on  demand  deliver  the  property  to  the  officer,  or,  in  case 
of  their  neglecting  or  refusing  to  deliver  it,  would  pay  to  him  on 
demand  the  amount  of  debt  and  costs  which  should  be  recovered 
in  the  suit ;  it  was  held,  that  the  receiptors  could  not  set  up  as  a 
defence  to  an  action  by  the  officer  on  the  receipt,  either  that  the 
property  was  not  the  defendant's,  or  that  it  was  not  subject  to 
attachment.^    And  where  a  mail  wagon  and  horses,  which  were 
in  use  upon  a  mail  route  in  carrying  the  mail,  were  attached 
and  delivered  to  a  receiptor,  who  was  afterwards  sued  on  his 
receipt ;  it  was  held,  that  the  attachment  was  illegal ;   that  the 
oflicer  waa  not  liable  to  the  creditor  for  the  property ;   and  that 
the  bailee  might  set  up  the  illegality  of  the  attachment  as  a 
defence  against  his  receipt^ 

§  882.  If  an  officer,  after  having  delivered  property  to  a  re- 
ceiptor, seize  it  under  another  attachment,  and  take  it  out  of  the 
custody  of  the  receiptor,  this  puts  an  end  to  the  contract  of  bail- 
ment, and  the  officer  cannot  recover  on  the  receipt;*  but  this 
result  does  not  follow  the  seizure  of  the  property  by  another 
officer.*  But  if  the  bailee  himself,  after  the  bailment,  levy  an 
attachment  on  the  goods  and  sell  them,  this  is  no  defence  to  the 
action  on  his  receipt,  nor  can  It  be  set  up  in  mitigation  of 
damages.^  Where,  however,  before  the  bailment,  the  property 
had  been  attached  in  another  suit  against  the  same  defendant, 
and  upon  the  execution  in  that  case  had  been  seized  and  sold, 
the  bailee  delivering  it  to  the  officer  for  that  purpose,  it  was 
held,  that,  as  the  first  attaching  officer  had  a  better  title  to  It 

^  Smith  V.  Cnd worth,  24  Pick.  196.         States  in  regard  to  defences  against  hail 

*  Thayer  v.  Hunt,  2  Allen,  449  ;  Stone    honds.     See  anU,  §  828. 

V.  Sleeper,  59  New  Hamp.  205.  *  Harmon  v.  Moore,  59  Maine,  428. 

*  Bacon  v.   Daniels,   116  Mass.  474;         *  Beach  v.    Ahbott,  4  Vermont,  605; 
Stevens  r.  Stevens,  89  Conn.  474.    This    Rood  r.  Scott,  5  Ihid.  268. 

i«  the  same  ground  as  that  taken  in  other         *  Rider  v,  Sheldon,  56  Vermont,  459. 

V  Whittier  v.  Smith,  11  Mass.  211. 
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than  the  second,  the  latter  could  not  maintain  an  action  on  the 
receipt  taken  by  him.  And  it  was  considered  to  be  immaterial 
whether  the  first  attachment  was  fraudulent  or  not,  if  the  bailee 
was  not  a  party  to  the  fraud ;  or  whether  the  bailee  had  notice 
or  not  that  the  plaintiff  in  the  suit  in  which  he  became  bailee, 
intended  to  contest  the  first  attachment  on  the  ground  of  fraud.  ^ 

§  888.  Where  a  receipt  for  attached  property  bound  die 
makers  to  return  the  property,  or,  at  their  choice,  to  pay  the 
officer  certain  sums,  when  called  for,  after  judgment  should  be 
recovered  on  the  demands  on  which  the  property  was  attached; 
and  it  was  shown  that  soon  after  the  execution  of  the  receipt  the 
property  was  sold  by  the  officer,  with  the  consent  of  the  plaintiff, 
defendant,  and  receiptor,  and  the  money  paid  into  the  hands  of 
the  receiptor ;  it  was  held,  that  the  sale  was  an  implied  rescind- 
ing of  the  contract,  and  that  the  officer  could  neither  maintain 
trover  for  the  property,  nor  assumpsit  upon  the  receipt  for  the 
money.  * 

§  884.  A  dissolution  of  the  attachment,  and  a  subsequent 
delivery  of  bailed  property  by  the  bailee  to  the  person  entitled  to 
it,  discharge  the  bailee  from  liability  to  the  officer.  Therefore, 
where,  under  the  insolvent  law  of  Massachusetts,  an  assigmnent 
by  an  insolvent  is  declared  to  vest  all  his  property  in  the  as- 
signees, '^  although  the  same  may  be  attached  on  mesne  process 
as  the  property  of  said  debtor;  and  such  assignment  shall  be 
effectual  to  pass  all  the  said  estate,  and  dissolve  any  such  attach- 
ment ; "  and  a  defendant,  after  an  attachment  and  bailment  of 
his  property,  made  an  assignment  in  insolvency,  and  after  the 
assignment  the  bailee  delivered  the  property  over  to  the  as- 
signees; it  was  held,  that  he  was  not  liable  on  his  receipt^  So, 
where,  by  the  operation  of  §  14  of  the  general  bankrupt  act  of 
1867,  an  attachment  taken  out  within  four  months  previous  to 
the  act  of  bankruptcy  of  the  defendant,  was  dissolved,  it  was 
held,  that  the  officer  could  not  enforce  a  receiptor's  obligation 
for  the  return  of  the  property.* 

§  885.  Where  a  horse  was  attached  and  delivered  to  a  bailee, 
and  before  the  expiration  of  the  time  limited  for  its  delivery  it 

1  Webster  v.  Harper,  7  New  Hatnp.  il6  ;  Batterfield  v.  Converser  10  Cuslung, 

594.  817 ;  Shumwsy  v.  Carpenter,   13  Allen, 

9  Kelly  V.  Dexter,  15  Vermont,  310.  6B. 
*  Spragne  o.   Wheatland,   8    Metcalf,         *  Mitchell  v.  Gooch,  60  Maine,  110. 
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died,  without  any  fault  of  the  bailee,  he  was  held  not  to  be  an- 
swerable for  its  value.  ^  In  such  case  no  fault  on  his  part  is  to 
be  presumed.  The  presumption  is  the  other  way ;  and  if  it  is 
sought  to  charge  him  for  fault,  such  fault  must  be  proved.^  But 
where  the  bailee  permitted  the  horse  to  be  sold  by  the  defendant 
to  a  third  person,  who  took  the  same  into  his  possession,  and  the 
horse  then  died,  its  death  was  held  to  be  no  defence  to  an  action 
on  the  bailee's  receipt^ 

§  886.  An  officer  is  not  bound  to  accept  from  a  receiptor  a 
different  article  from  that  attached,  though  it  be  of  the  same 
description,  quality,  and  quantity.^  And  if  a  receiptor,  when 
the  attached  property  is  demanded  of  him  by  the  officer,  deliver 
to  him  other  like  property,  which  is  sold  by  the  officer,  and 
being  insufficient,  the  officer  sue  him  on  the  receipt,  it  is  no  de- 
fence for  the  receiptor  to  say  that  the  property  delivered  was  in 
lieu  of  that  attached,  unless  the  officer  expressly  agreed  it 
should  be  so  received.  In  such  case  it  is  the  duty  of  the  bailee 
to  redeliver  the  same  property  he  had  received,  or  pay  the  value 
of  it  If  he  substituted  other  property,  which  was  sold  on  the 
execution,  he  would  be  liable  still  for  the  property  attached ;  but 
the  proceeds  of  that  sold  would  extinguish  that  liability  pro 
tanto.^ 

§  887.  Where  a  partnership  gave  a  receipt  for  property  which 
had  been  attached  on  a  writ  against  a  former  partnership,  com- 
posed in  part  of  the  same  persons,  the  debts  of  which  the  receipt- 
ors, as  successors  of  the  former  firm,  had  agreed  to  pay,  the 
receiptors,  when  sued  on  the  receipt,  were  not  allowed  to  con- 
test its  validity  on  the  ground  that  the  property  of  the  new  part- 
nership was  not  liable  to  attachment  upon  a  demand  against  the 
old  firm.* 

§  888.  We  have  seen  ^  that  the  right  of  the  officer  to  retake 
bailed  property  from  the  possession  of  the  bailee  depends  on  his 
liability  therefor,  either  to  the  plaintifiF,  the  defendant,  or 
another  creditor  of  the  defendant,  who  has,  through  the  same 

1  Ante,  §  841.     Shavr  v,  Laughton,  20         *  Sewell  v.  Sowles,  18  YermoDt,  171 ; 

Vftine,  266.  Smith  v.  Mitchell,  81  Maine,  287. 

*  Crott  V.  Brown,  41  New  Hamp.  288.         *  MorriBon  v.  Blodgett,  8  New  Hamp. 

*  Thayer  v.  Hnnt,  2  Allen,  449.  288. 

*  SooU  V.  Whittemore,  7  Foster,  809 ;         '  AfUe^  }§  858»  864,  855. 
Anthony  v.   Comstock,   1  Rhode  Island, 

454 ;  Gilmore  v.  McNeil,  46  Maine,  582. 
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officer,  laid  a  second  attachment  on  the  property,  while  it  was 
still  in  the  bailee's  possession.  The  same  rule  applies  where  the 
officer  sues  on  the  receipt ;  whether  the  receipt  be  a  simple  con- 
tract or  a  sealed  instrument.^  The  law  recognizes  the  bailee's 
right  to  permit  the  property  to  go  back  into  the  defendant's  pos- 
session ;  and  where  he  does  so,  considers  his  receipt,  in  effect, 
as  a  contract  to  pay  the,  demand  upon  which  the  property  was 
attached ;  ^  and  it  is,  therefore,  well  settled  that,  in  such  case, 
the  bailee's  liability  to  the  officer,  where  there  is  only  one  at- 
tachment, depends  altogether  upon  the  officer's  liability  to  the 
plaintiff;  and  that,  if  the  officer  be  no  longer  liable  to  the  plain- 
tiff, he  cannot  maintain  an  action  on  the  receipt.*  And  where 
the  officer,  no  longer  liable  to  either  plaintiff  or  defendant  m  the 
action  in  which  the  bailment  was  created,  seeks  to  enforce  the 
receipt  for  the  benefit  of  a  second  attaching  creditor,  it  is  a  suffi- 
cient defence,  that,  before  the  second  attachment  was  made,  the 
property  had  gone  into  the  defendant's  possession,  and  that  the 
first  attachment  was  satisfied  before  the  officer  demanded 
the  property  of  the  bailee.* 

§  389.  If  an  officer  attach  property  as  the  defendant's  he  may 
notwithstanding  show,  in  an  action  by  the  plaintiff  against  him 
for  not  having  it  in  hand  to  satisfy  the  execution  in  the  case, 
that  it  did  not  in  fact  belong  to  the  defendant.^  This  proceeds 
from  the  obvious  principle,  that  the  officer  shall  not  be  respon- 
sible to  the  plaintiff  for  not  doing  that  which  he  was  under  no 
legal  obligation  to  do ;  and  as  he  is  under  no  obligation  to  keep 
the  property  of  one  man  to  answer  the  debt  of  another,  he  can- 
not be  made  liable  for  not  doing  so.  K,  then,  in  such  a  case  the 
property  has  been  bailed,  it  being,  as  we  have  seen,  a  well- 
settled  principle  that  the  bailee's  liability  to  the  officer  depends 
upon  the  officer's  accountability  for  the  property  to  some  one 
else,  it  follows,  that,  where  the  property  is  not  the  defendant's, 
the  officer  should  not  be  allowed  to  hold  the  receiptor  answerable 

*  Clark    V,  Gay  lord,   24    Conn.    484.;  Vermont,   118;  Jameson  v.  Paddock,  14 

Fowler  v.  Bishop,  31  Ibid.  560  ;  Drayton  Ibid.  491  ;  Frost  v.  KeUogg.  28  Ibid.  808. 

V.  Merritt,  83  Ibid.  184;  Sanford  v.  Pond,  *  Whitney  v.  Farwell,  10  New  Hamp. 

87  Ibid.  588.  9  ;  HiU  ».  Wiggin,  11  Foster,  292. 

8  Whitneyr.  Farwell,  10  New  Hamp.  9.  *  AnU,  §  294;    Fuller  r.    Holden,  4 

■  Fisher  v.  Bartlett,  8  Maine,  122  ;  Carr  Mass.   498  ;  Denny  v.  WiUard,  11  Pick. 

V.  Farley,  12  Ibid.  828  ;  Sawyer  t;.  Mason,  519  ;  Canada  v,  Sonthwick,  16  Ibid.  556  ; 

19  Ibid.  49 ;  Moulton  v.  Chapin,  28  Ibid.  Dewey  t;.  Field,  4  Metcalf,  881 ;  Sawyer 

505  ;  Plaisted  v.  Hoar,  45  Ibid.  880;  Har-  v.  Mason,  19  Maine,  49;  Burt  v.  Perkins, 

mon  V.  Moore,  59  Ibid.  428  ;  Shepherd  v,  9  Gray,  317. 

Hall,  77  Ibid.  569  ;  Lowry  v.  Stevens,  8 
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for  it,  if  it  has  gone  into  the  possession  of  the  rightful  owner. 
The  mere  fact,  that,  at  the  time  of  the  attachment,  the  property 
did  not  belong  to  the  defendant,  will  not,  of  itself,  be  a  sufficient 
defence  against  the  bailee's  liability  on  his  receipt;  for  the 
officer,  being  liable  to  the  true  owner,  must  obtain  possession  of 
the  property  in  order  to  restore  it^  But  where  it  appears  not 
only  that  the  property  belonged,  but  has  been  delivered,  to  a 
third  person,  it  is  unquestionable  that  the  officer  cannot  main- 
tain an  action  against  the  bailee  for  it.^  In  Louisiana,  it  would 
seem  not  to  be  necessary  to  show  that  the  property  had  gone  back 
into  the  hands  of  the  actual  owner,  if  it  was  in  the  hands  of 
those  who  were  entitled  to  the  possession  of  it ;  as  where  it  was 
consigned  by  the  owner  to  commission  merchants,  and  the  latter 
took  it  from  the  possession  of  the  officer,  upon  executing  a  bond 
to  return  it ;  there,  the  commission  merchants,  being  entitled  to 
retain  their  possession,  which  was  in  legal  contemplation  the 
possession  of  the  owner,  would  not  be  required  to  show  that  the 
owner  had  the  actual  custody  of  the  property.* 

§  390.  Where,  however,  in  a  receipt  which  admitted  the  prop- 
erty to  have  been  attached  as  the  defendant's,  the  following  clause 
was  embodied,  "  and  we  further  agree  that  this  receipt  shall  be 
conclusive  evidence  against  us  as  to  our  receipt  of  said  property, 
its  value  before  mentioned,  and  our  liability  under  all  circum- 
stances to  said  officer  for  the  full  sum  above  mentioned ;  "  —  it 
was  held,  that  the  receiptors  would  not  be  allowed  to  avoid  their 
liability,  by  proving  that  the  property  was  not  the  defendant's.* 

§  891.  Is  the  receiptor  estopped  by  his  receipt  from  asserting 
property  in  himself  in  the  goods  attached  ?  This  depends  upon 
the  circumstances  under  which  he  undertakes  to  assert  it.  If 
sued  by  the  defendant  for  a  return  of  the  goods,  after  dissolution 
of  the  attachment,  his  receipt  does  not  conclude  him  from  show- 
ing that  they  belonged  to  himself,  and  not  to  the  defendant.^  If 
the  receiptor,  after  having  delivered  up  the  property  according 

^  Fisher  v.   Bartlett,  8    Mame,   122 ;  Foster,  809 ;  Clark  v,  Gaylord,  24  Conn. 

Soott  V.  Whittemore,  7  Foster,  809 ;  Clark  484  ;  Burt  v.  Perkins,  9  Gray,  817 ;  Mason 

V.  Gaylord,  24  Conn.  484.  v.  Aldrich,  86  Minnesota,  283. 

'  Learned  v.   Bryant,  18  Mass.  224;         *  Qnine  v.  Mayes,  2  Robinson  (La.), 

ruber  V.  Bartlett,  8  Maine,  122  ;  Sawyer  510. 

V.  Mason,  19  Ibid.  49  ;  Stanley  v.  Drink-         «  Penobscot  Boom  Corporation  v.  Wil- 

witer,  48  Ibid.  468 ;  Quine  v,  Mayes,  2  kins,  27  Maine,  845. 
Robinson   (Ia.),  510  ;  Lathrop  v.  Cook,         *  Barron  v.  Cobleigh,  11  New.  Hampw 

14  Maine,  414 ;  Scott  v.   Whittemore,   7  657. 
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to  his  contract,  bring  replevin  against  the  officer  for  it,  he  is 
not  estopped  from  maintaining  the  action,  by  reason  of  having 
given  the  receipt,  and  therein  having  acknowledged  that  the  arti- 
cles attached  were  the  property  of  the  defendant;  for  the  engage- 
ment was  performed,  and  the  estoppel  could  not  be  permitted  to 
extend  beyond  the  terms  and  duration  of  ihe  contract^ 

§  392.  But  as  between  him  and  the  officer,  in  an  action  by  the 
latter  on  the  receipt,  where  the  receipt  admits  the  goods  to  be 
the  defendant's,  or  to  have  been  attached  as  his,  it  has  been  re- 
peatedly held,  that  the  bailee  is  estopped  by  the  receipt  from 
setting  up  property  in  himself.^  And  so  in  New  York,  where 
the  receipt  contained  no  such  admission,  but  simply  an  acknowl- 
edgment of  having  received  the  property,  and  a  promise  to  rede- 
liver it  at  a  certain  time  and  place.  ^  Later  cases,  however, 
qualify  this  general  rule.  While  it  is  conceded  on  all  hands 
tiiat  a  receiptor  who  conceals  from  the  officer  his  ownership  of 
the  property  and  suffers  it  to  be  attached  as  the  defendant's, 
thereby  preventing  the  officer,  perhaps,  from  attaching  other 
property,  is  precluded,  when  sued  on  the  receipt,  from  setting  up 
property  in  himself ;  yet  it  is  considered  to  be  materially  differ- 
ent where  he  makes  known  to  the  officer,  at  the  time  of  the  at- 
tacihment,  that  the  property  is  his,  and  not  the  defendant's.  In 
such  case  it  is  held  in  Massachusetts,  that  the  bailee  may  set  up 
property  in  himself,  not  as  a  bar  to  the  action  but  as  shovring 
the  officer  entitled  only  to  nominal  damages ;  ^  while  in  Vermont 
and  in  California  it  is  considered  to  constitute  a  full  defence.^ 
And  in  New  Hampshire,  the  giving  of  a  receipt  for  the  property 
by  the  owner  of  it,  is  no  bar  to  an  action  of  trespass  by  him 
against  the  attaching  officer.^ 

§  393.  The  only  remaining  topic  in  this  connection  is  the 
measure  of  the  officer's  recovery  in  the  action  against  the  bailee. 
Whether  he  shall  recover  only  nominal  damages,   or  the  full 


^  Johns  V,  Church,  12  Pick.  557  ;  La- 
throp  V,  Cook,  14  Maine,  414. 

s  Johns  V.  Church,  12  Pick.  557  ;  Rob- 
inson V.  Mansfield,  18  Ibid.  189  ;  Bursley 
V,  Hamilton,  16  Ibid.  40  ;  Detrey  v.  Field, 
4  Metcalf,  881  ;  Sawyer  v.  Maaon,  19 
Maine,  49  ;  Penobscot  Boom  Corporation 
17.  Wilkins,  27  Ibid.  845  ;  Barron  v.  Cob- 
leigh,  11  New  Hanip.  557 ;  Drew  v.  Liv- 
ermore,  40  Maine,  266  ;  Potter  v.  Sewall, 
54  Ibid.  142. 
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«  Dezell  V.  Odell,  8  Hill  (N.  Y.),  215 ; 
People  V.  Reeder,  25  New  York,  802; 
Cornell  «.  Dakin,  88  Ibid.  258. 

«  Buraley  o.  Hamilton,  15  Pick.  4a 

*  Adams  t;.  Fox,  17  Vermont,  861 ; 
Halbert  o.  Soule,  57  Ibid.  858  ;  Bkven  v. 
Freer,  10  CaUfomia,  172.  S«e  Jones  ft 
Gilbert,  18  Conn.  507. 

<  Morse  v,  Hurd,  17  New  Hamp.  246. 
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value  of  the  property,  or  the  amount  of  the  plaintiff's  demand, 
not  exceeding  the  value  of  the  property,  is  to  be  determined  by 
the  facts  of  each  case.  Where,  at  the  institution  of  his  suit,  he 
has  a  full  right  of  action  against  the  receiptor,  but  afterward, 
and  before  obtaining  judgment,  he  is,  by  the  plaintiff's  failure 
to  take  the  needful  steps,  released  from  responsibility  to  him, 
and  at  the  same  time  the  property  has  gone  back  into  the  defend- 
ant's possession ;  as  he  is  no  longer  liable  to  either  plaintiff  or 
defendant,  he  oaa  recover  only  nominal  damages  against  the 
receiptor.^ 

§  894.  Where  the  value  of  the  property  is  stated  in  the  re* 
ceipt,  it  is  not  to  be  considered  as  descriptive  of  the  property, 
but  as  a  part  of  the  contract,  and  as  constituting  a  stipulation 
for  a  rule  of  damages  against  the  receiptor  in  case  of  a  non- 
delivery of  the  property;  and  hence  an  officer  will  not  be  al- 
lowed, in  an  action  on  the  receipt,  whether  in  form  ex  contractu 
or  ez  delicto^  to  give  evidence  that  the  property  was  of  greater 
value  than  that  stated  in  the  receipt;^  and  of  course  the  receiptor 
camiot  give  evidence  that  it  was  of  less  value.  ^  In  such  case, 
where  all  the  articles  are  valued  at  a  gross  sum,  the  receiptor 
camiot  avoid  his  liability,  pro  tanto,  by  tendering  to  the  officer 
part  of  the  goods,  unless  he  has  a  reasonable  excuse  for  not  de- 
livering the  residue.^  But  if  the  value  of  each  article  is  sepa* 
rately  stated  in  the  receipt,  and  the  bailee  tenders  part  of  them 
to  the  officer,  the  latter  can  recover  only  for  the  articles  not  ten- 
dered, according  to  their  admitted  value.  ^ 

§  395.  Whether  the  officer  can  recover  the  full  value  of  the 
property,  depends  upon  his  being  liable  to  that  extent  for  it  to 
some  one  else.  If  the  amount  of  the  judgment  in  the  attach- 
ment suit  be  greater  than  the  value  of  the  property,  then  the 
measure  of  the  recovery  is  the  value  of  the  property.®  If  the 
property  has  gone  back  to  the  defendant's  possession,  and  its 
value  exceeded  the  amount  of  the  judgment  in  the  attachment 
suit,  the  rule  of  damages  is  the  amount  of  the  judgment  and 

1  KoniB  «.  Bridgham,  14  Maine,  429  ;  •  Smith  v.  Mitchell,  81  Maine,  287. 

Moalton  v.  Chapin,  28  Ibid.  505  ;  Fam-  *  Drown  v.  Smith,  3  New  Uamp.  299  ; 

hisi  V.  Cram,  15  Ibid.  79.  Bemick  v.  Atkinson,  11  Ibid.  256. 

*  Parsons  v.  Strong,  18  Vermont,  235  ;  ^  Remick  v.  Atkinson,  11  New  Hamp. 

Drown  «.  Smith,  8  New   Hamp.   299;  258. 

Bemiok  9.  Atkinson,  11  Ibid.  256  ;  Jones  *  Cross  v.  Brown,  41  New  Hamp.  288. 
V.  Gilbert,  18  Coon.  507  ;  Stevens  v.  Ste- 
vens, 89  Ibid.  474. 
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costs ;  ^  but  if  the  amount  of  the  attachments  upon  it  is  less  than 
the  value  stipulated,  the  recovery  cannot  be  for  a  greater  amoant 
than  that  necessary  to  satisfy  the  attachments.^  But  where  the 
bailee  has  converted  the  property  to  his  own  use,  or  still  holds 
it,  the  officer  is  not  only  authorized,  but  obliged,  to  take  judg- 
ment for  the  full  value ;  and  if  he  take  it  for  less,  he  will  be 
liable  to  the  defendant  for  the  deficiency.^ 

§  895  a.  It  was  attempted,  in  New  Hampshire,  but  without 
success,  to  modify  the  rule  stated  in  the  next  preceding  section, 
that  if  the  amount  of  the  judgment  in  the  attachment  suit  be 
greater  than  the  value  of  the  property,  then  the  measure  of  the 
recovery  is  the  value  of  the  property.  The  case  was  this :  An 
officer  levied  an  attachment  on  a  quantity  of  personal  property 
which  was  claimed  by  a  third  person,  who  obtained  a  receiptor 
for  it,  and  in  the  receipt  the  property  was  valued  in  gross  at 
$800.  The  claimant  afterwards  disposed  of  the  whole  property. 
Judgment  having  been  obtained  in  the  attachment  suit  for 
J898. 83,  the  officer  brought  trover  against  the  bailee  for  a  part  of 
the  articles ;  and  it  was  agreed  between  the  parties,  for  the  pur- 
poses of  the  case,  that  the  whole  property  embraced  in  the  receipt 
was  worth  much  more  than  $800,  and  that  the  articles  for  which 
the  officer  sued  the  bailee  were  also  worth  much  more  thau  that 
sum.  The  officer  claimed  that  he  was  entitled  to  recover,  either 
the  full  value  of  the  articles  for  which  he  sued,  not  exceeding 
the  amount  of  the  judgment  in  the  attachment  suit,  or  the 
amount  stated  in  the  receipt  as  the  value  of  all  the  property  at- 
tached, with  interest  after  demand.  On  the  other  hand,  the 
bailee  claimed  that  the  valuation  stated  in  the  receipt  was  con- 
clusive on  the  officer,  and  that  he  was  entitled  to  recover  only 
such  proportion  of  the  $800  and  interest  as  the  property  for 
which  he  brought  trover  bore  to  the  whole  property  receipted 
for.  The  court  held,  that  the  bailee's  position  was  not  tenable, 
and  that  the  officer  should  recover  the  amount  of  the  value  stated 
in  the  receipt* 

§  896.  The  judgment  which  an  officer  may  recover  against  a 
receiptor  is  merely  collateral  to  the  debt  due  from  the  defendant 
to  the  plaintiff  in  the  attachment,  and  for  the  benefit  and  secur- 

1  Cross  V.  Brown,  41  New  Hamp.  283.  142;  Whitney  t>.   Farwell,   10   Hid.  9; 

^  Famham   o.  Cram,    15  Maine,  79 ;  Sawyer  v.  Mason,  19  Maine,  49  ;  Catlin 

Hnnter  t;.  Peaks,  74  Ibid.  S63.  v,  Lowrey,  1  D.  Chipman,  896. 

*  Bissell  V.  Huntington,  2  New  Hamp.         *  Spear  v.  Hill,  52  New  Hamp.  323. 

[348] 


CHAP.  XIV. j  BAILMENT  OP  ATTACHED  PROPERTY.  §  39t5 

itj  of  the  officer;  and  when  the  defendant  has  no  claim  on  him, 
and  his  obligation  to  the  plaintifiF  is  removed,  by  the  payment  of 
the  debt  for  which  the  attachment  issued,  the  judgment  becomes 
a  mere  dead  letter,  and  cannot  be  enforced.^  But  if  the  debt  be 
satisfied  after  the  officer  has  sued  on  the  receipt,  that  will  not 
bar  his  action,  but  he  ii^ill  still  be  entitled  to  recover  nominal 
damages.^ 

1  Paddock    v.    Palmer,   19    Vermont^         >  Stewart  v.  Platts,  20  New  Hamp.  476. 
581 ;  Brown  v.  Crockett,  22  Maine,  587. 
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CHAPTER  XV. 

ATTACHMENTS  IMPEOVIDENTLY  ISSUED,    AND  THE  MEANS  OP 

DEFEATING  THEM. 

§  397.  Issuing  an  attachment  improvidently  is  to  be  distin- 
guished from  issuing  it  irregularly.  In  the  latter  case,  the  de- 
fect appears  on  the  face  of  the  proceedings,  and  may  be  taken 
advantage  of  by  a  motion  to  quash  or  dissolve.  In  the  former, 
all  the  preliminary  steps  may  be  regular,  and  yet  the  attachment 
have  been  improvidently  granted,  because  the  allegations  on 
which  it  issued  were  untrue.^ 

§  398.  Where,  as  in  the  New  England  States,  under  the  ordi- 
nary process  of  summons  an  attachment  may  be  made,  if  the 
plaintiff  so  directs,  it  is  of  no  importance  to  the  defendant  to  be 
allowed  to  impeach  the  attachment  for  improvidence ;  but  where, 
as  elsewhere  is  universally  the  case,  an  affidavit  alleging  certain 
facts  is  required  to  authorize  an  attachment  to  issue,  this  privi- 
lege is  of  great  value  to  defendants,  who  might  otherwise  be 
remedilessly  ruined  by  the  recklessness  or  bad  faith  of  creditors; 
and  it  is  in  many  States  secured  to  them  by  statute. 

§  399.  There  can  hardly  be  room  for  doubt  that,  without  the 
aid  of  express  statutory  provisions,  a  defendant  may,  in  one  form 
or  another,  contest  the  truth  of  the  grounds  alleged  by  the 
plaintiff  for  obtaining  the  attachment  In  Mississippi,^  Arkan- 
sas,* and  Texas,*  it  is  not  so;  but,  as  the  following  review  will 

1  Lovier  v,  Gilpin,  6  Dana,  821.  Stewart,   226.     This    opinion,  LoweTer, 

>  Smith  V,  Herring,  10  Smedes  k  Mar-  was    afterwards    in   effect   oyerroled    in 

shall,  518.  Middlebrook  o.  Ames,  6  Stewart  &  Porter, 

•  Taylor  v,  Ricards,  9  Arkansas,  878;  158.  Suheeqncntly,  by  statute,  the  defend- 
Mandel  v.  Feet,  18  Ibid.  286.  ant  was  precluded   from  contesting  the 

*  Cloud  V,  Smith,  1  Texas,  611 ;  Bate-  truth  of  the  affidavit ;  and  though  thestat- 
man  v,  Ramsey,  74  Ibid.  589.  In  Ala-  nte  referred  only  to  original  attachments, 
bama,  it  was  at  one  time  held  that  the  it  was  held,  in  Jones  v.  O'Donnell,  9  Ala- 
allegations  of  the  affidavit  were  travers-  bama,  695,  to  apply  as  well  to  an  ancil- 
able,  and  might  be  investigated  and  de-  lary attachment,  taken  out  inland  in  aid 
cided  by  a  jury.      Brown  v.  Massey,   3  of,  a  suit  already  instituted  by  summons. 
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exhibit,  this  doctrine  is  upheld  in  a  number  of  States.  The 
modes  by  which  the  contest  may  be  instituted  are  different,  as 
will  be  seen  in  the  succeeding  sections,  setting  forth  as  well 
those  used  without  as  those  used  with  statutory  authority. 

§  899  a.  The  right  of  the  defendant  to  the  dissolution  of  an 
attachment  is  not  affected  by  the  fact  that  later  attachments  have 
also  been  levied.  He  is  entitled  to  his  opportunity  to  impeach 
the  cases,  one  by  one,  as  they  were  instituted.^  Nor  is  his  right 
to  traverse  the  allegations  of  the  affidavit  lost  by  his  having 
made  an  assignment  of  all  his  property  for  the  benefit  of  his 
creditors :  he  still  has  an  interest  in  having  his  property  equally 
and  justly  distributed  among  his  creditors.^ 

§  400.  In  New  York,  prior  to  the  adoption  of  the  Code  of 
Procedure,  the  mode  of  defeating  an  attachment  improvidently 
issued,  was  by  9uper8edea9j  obtained  from  the  Supreme  Court,  on 
affidavits  filed  by  the  defendant,  showing  the  falsity  of  that  on 
which  the  writ  was  obtained.  That  court,  at  an  early  day,  as-^ 
serted  its  jurisdiction  in  such  cases,'  and  afterwards  constantly 
exercised  it  Therefore,  where  an  attachment  was  obtained  on 
w  allegation  that  the  defendant  had  departed  the  State  with  the 
intent  of  avoiding  arrest,  and  of  defrauding  his  creditors,  a 
tuperudeas  was  awarded,  upon  the  relation  of  the  defendant, 
showing  that  he  had  not  departed  the  State,  but  had  openly 
made  a  journey  within  it.*  So,  where  from  the  evidence  given 
by  the  defendants,  it  appeared  that  they  had  not  absconded,  and 
were  not  concealed,  at  the  time  the  petition  for  an  attachment 
wa«  presented.* 

In  this  State,  since  the  adoption  of  the  Code  of  Procedure, 
the  courts  have  asserted  their  inherent  right  to  control  their  own 
process,  and  to  inquire  into  the  grounds  upon  which  it  has  issued, 
and  to  receive  proofs  in  relation  thereto,  on  special  motion^ 
though  the  Code  gives  no  authority  for  such  a  proceeding.* 

On  such  a  motion  the  defendant  may  introduce  affidavits 
against,  and  the  plaintiff  supplemental  affidavits  in  support  of, 
the  ground  of  attachment  sworn  to  in  the  first  instance ;  and  if 
by  all  the  affidavits  sufficient  appears  to  warrant  the  issuing  of 

1  flduOl  V.  Bly,   48  Michigan,  iOl ;         *  JSx  parte  Chipman,  1  Wendell,  66, 
Sheldon  v.  Stewart,  Ibid.  674.  ^  Hatter  of  Warner,  8  Wendell,  424. 

*  Keith  v.ArmBtong,  66  WiBOonsiii,  225.         *  Morgan  v.  Avery,  7  Barbour,  6^6 1 

*  Lenox  v.  Howluid,  8  Cainea,  828.  Genin  v.  Tompkins,  12  Ibid.  266. 
See  Orton  v.  Koonan,  27  Wiaconain,  672. 
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the  attachment,  the  court  will  not  set  it  aside  for  anj  insuffi- 
ciency in  the  affidavit  on  which  it  issued.^ 

A  motion  to  vacate  an  attachment  because  the  ground  upon 
which  it  was  issued  was  not  true,  must,  in  that  State,  be  made 
at  the  first  opportunity,  or  an  excuse  be  shown  for  not  so  making 
it.  It  comes  too  late  after  judgment^  But  where  it  was  made 
before  judgment,  and  was  sent  by  the  court  to  a  referee  to  hear 
the  proofs,  and  report  his  opinion  thereon,  and  before  his  report 
was  made  judgment  was  entered,  it  was  held,  that  the  motion 
might  be  heard  and  passed  upon  after  the  entry  of  the  judgment' 

§  401.  In  Pennsylvania,  it  was  early  held,  that  the  court 
would  make  inquiry  in  attachment  cases  into  the  plaintiff's  cause 
of  action,  as  in  cases  of  capias,  and  where  a  sufficient  cause  did 
not  appear,  would  dissolve  the  attachment.*  This  right  of  in- 
quiry in  such  cases  is  now  firmly  established  in  that  State,  and 
the  practice  has  been  regulated  by  several  reported  decisions.* 
It  is  the  practice  there,  too,  to  allow  the  defendant  in  a  domestic 
attachment  to  show  by  affidavits  that  he  had  not  absconded,  as 
alleged,  and  upon  the  same  being  satisfactorily  shown,  to  dis- 
solve the  attachment.  In  a  case  of  this  description,  tiie  court 
said,  ^  The  affidavit  on  which  a  domestic  attachment  is  grounded, 
has  never  been  held  to  be  conclusive ;  such  a  doctrine  would  be 
attended  with  the  most  pernicious  consequences ; "  and  intimated 
that  the  plaintiff  might  sustain  his  affidavit  by  contrary  proofs 
to  those  presented  by  the  defendant^ 

§  402.  In  New  Jersey,  the  power  and  duty  of  the  court  to 
inquire  into  the  misuse  and  abuse  of  this  process,  was  declared 
to  rest  on  the  most  ancient  and  established  principles,  and  to  be 
as  applicable  to  writs  of  attachment  as  to  any  other  process. 
There  the  truth  of  the  allegations  on  which  the  writ  issues  is 
brought  up  on  motion  to  dissolve  the  attachment,  sustained  by 
affidavits.  ^ 


1  Cammann  v.  Tompkins,  1  Code  Be- 
ports,  12  ;  St.  Amant  v.  De  Beixcedon,  8 
Sandford  Snp.  Ct.  708. 

*  Lawrence  v,  Jones,  15  Abbott  Pract. 
110 ;  Swezey  v,  Bartlett,  8  Ibid.  N.  8. 
444.  See  Foster  v,  Diyfus,  16  Indiana, 
158. 

*  Thompson  v.  Cnlyer,  15  Abbott  Pract. 
97 ;  88  Barbour,  442 ;  24  Howard  Pract 
288. 

«  Yienne  v.  McCarty,  1  Dallas,  165. 
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»  Vienne  v.  McCarty,  1  Dallas,  165, 
note  a.  See  Ferris  r.  Carlton,  8  Phila- 
delphia,  549. 

•  Boyes  v,  Coppinger,  1  Yeates,  277. 

'  Branson  v,  Shinn,  1  Green,  250; 
City  Bank  v.  Merrit,  Ibid.  131 ;  Day  v. 
Bennett,  8  Harrison,  287  ;  Shaddnck  v. 
Marsh,  1  Zabriskie,  434;  Phillipsbaish 
Bank  v.  Lackawanna  R.  R.  Co.,  8  Dutcher, 
206. 
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§  403.  In  Maryland,  it  was  decided,  that  every  fact  is  cogni- 
zable by  the  court  which  would  show  that  the  attachment  issued 
improvidently ;  and  evidence  dehors  the  proceedings  might  be 
resorted  to,  and  proof  made  to  the  court,  ^.  either  under  a  motion 
to  quash  or  under  a  plea.^ 

§  404.  In  South  Carolina,  the  defendant  may  contest  the  alle- 
gations in  the  affidavit,  and  if  successful  in  disproving  them,  the 
attachment  will  be  dissolved.  As  to  the  mode  of  accomplishing 
this,  the  decisions  appear  not  to  be  quite  consistent.  In  a  case 
of  domestic  attachment,  it  was  held,  that  ^'  a  shorthand  method 
of  quashing  by  motion  "  was  inadmissible.^  Afterwards,  in  a 
case  of  foreign  attachment,  this  course  was  allowed ;  ^  though  in 
a  subsequent  case  it  was  considered  that,  whatever  may  have 
been  the  practice,  a  judge  ought,  in  a  doubtful  case,  to  refuse  a 
motion  to  quash  an  attachment  by  an  affidavit ;  and  the  propriety 
of  a  plea  in  abatement,  and  a  trial  of  the  issue  by  a  jury,  was 
recognized.^  But  a  motion  to  dissolve  an  attachment,  supported 
by  affidavits,  was  heard  before  the  judge,  and  the  propriety  of 
that  mode  of  proceeding  was  not  questioned.^ 

§  405.  In  Tennessee,^  Kentucky,®  Indiana,^  and  Illinois,^®  the 
defendant  may  plead  in  abatement,  traversing  the  allegations  of 
the  affidavit 

§  406.  The  preceding  sections  show  the  views  of  this  subject 
entertained  by  the  courts  of  the  several  States  in  which  it  has 
been  considered,  unconnected  with  statutory  provisions.  Before 
proceeding  to  refer  to  such  provisions  in  other  States,  and  the 
decisions  thereunder,  it  should  be  remarked,  that  in  whatever 
mode  a  contest  of  the  truth  of  the  affidavit  may  be  allowed,  it 
should  precede  the  defendant's  appearance  and  plea  to  the  ac- 

^  Campbell  v,  MoniB,  8  HantB  k  Mc-  ^  Harris  v.  Taylor,  8  Sneed,  586  ; 
Henry,  585.  Isaacks  v.  Edwards,  7  Humphreys,  465 ; 

*  Lsmbden  v.  Bowie,  2  Maryland,  884 ;    Dunn  v,  Myres,  8  Tei^ger,  414. 

Gorer  v.  Barnes,  15  Ibid.  576 ;  Hardesty         "  Meggs  v.  Shaffer,  Hardin,  65 ;  Moore 
V.  Campbell,  29  Ibid.  588.  o.  Hawkins,  6  Dana,  289 ;  Lovier  v.  Gil- 

*  Hayis  v.  Trapp,  2  Nott  it  McCord,    pin,  Ibid.  821. 

130.  s  Voorhaes  v.  Hoagland,  6  Blackford, 

*  Wheeler  v.  Degnan,  2  Kott  ft  Mc-  282 ;  Abbott  v.  Warriner,  7  Ibid.  573  ; 
Cord,  328.  Excelsior  Fork  Go.  v.  Lukens,  88  Indiana, 

*  Shrewsbury  «.  Pearson,  1  McGord,  488. 

331.  10  Bates  v.  Jenkins,  1  Illinois  (Breeee), 

*  Claussen   o.    Easterling,    19   South    Appendix,  25. 
Cvolina,  515. 
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tion.  If  he  have  already  pleaded  to  the  action,  or  do  so  at  flie 
same  time  that  he  pleads  to  the  affidayit,  or  afterwards,  he  can- 
not controvert  the  affidavit^  But  this  rule  is  not  applicable 
where  the  plea  merely  trayerses  the  allegations  of  the  affidavit, 
as  well  that  averring  indebtedness  as  that  alleging  ground  of 
attachment  This  is  not  pleading  to  the  action.^  In  no  case 
will  a  defendant  be  allowed  to  give  evidence  to  contradict  the 
affidavit,  unless  he  have  pleaded  to  it  in  abatement,  where  tiiat 
is  the  mode  of  contesting  it.'  And  in  Illinois,  applying  the 
common-law  rule  in  regard  to  pleas  in  abatement,  it  was  held, 
that  this  plea  could  not  be  filed  after  a  continuance.^ 

§  406  a.  Where  an  attachment  has  been  vacated  by  the  conrt^ 
after  an  inquiry  into  the  merits  of  the  ground  upon  which  it  was 
issued,  another  attachment  by  the  same  parfy,  on  ^^  same 
ground,  where  no  new  facts  are  presented,  cannot  be  sustained 
"The  defendant  is  not  to  be  continually  vexed  by  the  same  appli- 
cation; nor  are  the  same  or  different  tribunals  to  hear  and 
decide  upon  the  same  matters  more  than  once/'^ 

§  407.  A  plea  in  abatement,  where  allowed,  must  directly  and 
fully  negative  the  allegations  of  the  affidavit.  Thus,  where  the 
affidavit  stated  that  the  defendant  "was  removing  and  about  to 
remove  his  property  from  the  State,"  and  the  defendant  pleaded 
that  "  he  was  not  removing  from  the  State,  nor  was  he  remov- 
ing his  property  from  the  State,"  it  was,  on  demurrer,  consid- 
ered to  be  no  answer  to  the  affidavit.  •  But,  where  an  affidavit 
contained  several  grounds  of  attachment,  a  general  denial  of  the 
existence  of  any  of  the  facts  alleged  was  held  sufficient.'^ 

§  408.  In  Louisiana,  the  defendant  may  prove  in  a  summary 
way,  after  having  given  due  notice  in  writing  to  the  adverse 
party,  that  the  allegations  on  which  the  order  for  attachment 
had  been  obtained,  were  false;   in  which  case  the  attachment 

^  Megg8  9.  Shaffer,  Hardin,  65  ;  Linds-         "  Moore  v.  HawkioB,  6  Dana,  289. 
ley  t;.  Malone,  28  Penn.  State,  24  ;  Hatry         «  Archer  v.  Claflin,  81  IlUnoia,  806. 
v.  Shrnnan,   18  Missouri,   547  ;    Cannon         *  Schlemmer  v.  Myerstein,  19  Homrd 

V.   McAfanns,   17  Ibid.    845 ;    Green   v.  Pract  412. 

Craig,  47  Ibid.  90  ;  CoUina  ».  Nichols,  7         •  White  v.  Wilson,  10  Illinois  (5  GQ- 

Indiana,   447 ;  Sharkey  v.  WiUiams,   20  man),  21.    See  Wehle  v.  Kerbs,  6  Colo^ 

Missonii  Appeal,  681 ;  Haseltine  v.  Ans-  ado,   167 ;   McFarland  v.   CHaypool,  128 

herman,  29  Ibid.  451.    8«d  corUra,  Hawk-  Illinois,  897. 
ins  V.  Albright,  70  Illinois,  87.  '^  Armstrong  v.  Blodgett,  88  Wiscon- 

«  Sharkey  v.    Williams,  20   Missouri  dn,  284. 
Appeal,  681. 
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will  be  dissolved.  ^  And  it  is  not  necessary  that  such  a  defence 
should  be  set  up  by  plea  or  exception.^  It  is  considered  there, 
that  the  affidavit  has  a  greater  effect  than  merely  enabling  the 
party  to  obtain  process  against  the  defendant,  and  that  in  mak- 
ing proof  under  such  a  defence,  the  defendant  must  show  enough 
to  throw  the  burden  of  proof  on  the  plaintiff;^  and  in  a  case 
where  the  evidence  on  behalf  of  the  defendant  effected  no  more 
than  merely  making  the  matter  doubtful,  it  was  decided  that 
the  attachment  should  not  be  dissolved,^  In  Nebraska,  however, 
when  the  cause  of  attachment  is  denied  by  the  defendant,  the 
burden  of  proof  is  thrown  upon  the  plaintiff,  and  if  nothing  ap- 
pear to  authorize  greater  credit  to  be  given  to  his  statements 
than  to  those  of  the  defendant,  the  attachment  will  be  dis- 
charged.^ In  Ohio,  a  denial  by  the  defendant  of  the  ground  of 
attachment  throws  the  burden  of  proof  on  the  plaintiff.^  And 
so  in  Pennsylvania,  Virginia,  Michigan,  Illinois,  Missouri, 
Florida,  and  Kansas.^ 

§  409.  In  Missouri,  the  right  conferred  on  the  defendant  by 
statute,  to  contest  the  truth  of  the  plaintiff's  affidavit,  by  a  plea 
'*iu  the  nature  of  a  plea  in  abatement,"  has  given  rise  to  a  num- 
ber of  adjudications.  The  language  of  the  statute  is  as  follows : 
^In  all  cases  where  property  or  effects  shall  be  attached,  the 
defendant  may  file  a  plea,  in  the  nature  of  a  plea  in  abatement 
without  oath,  putting  in  issue  the  truth  of  the  facts  alleged  in 
the  affidavit,  on  which  the  attachment  was  sued  out  Upon  such 
issue,  the  plaintiff  shall  be  held  to  prove  the  existence  of  the 
facts  alleged  by  him,  as  the  ground  of  the  attachment ;  and  if  the 
issue  be  found  for  him,  the  cause  shall  proceed;  but  if  it  be 
found  for  the  defendant,  the  suit  shall  be  dismissed  at  the  costs 
of  the  plaintiff. "  ^  In  order  to  see  the  force  of  some  of  the  cases 
to  be  cited  from  this  State,  it  is  necessary  to  mention  here,  that 

1  Lousiana  Code  of  Practioe,  Art  258.  121 ;  Wright  v.  Rarolw,  21  Giattan,  158 

*  Read  v.  Ware,  2  Lonisiana  Annual,  Snblett    v.     Wood,    76    Virginia,    318 
498.  Brown  r.  Blanchard,  89  Michigan,  790 

*  Bnimgard  v.  Anderson,  16  Lonisiana,  Macumberv.  Beam,  22  Ibid.  895  ;  Genesee 
841 ;  Offiit  V.  Edwards,  9  Bobinson  (La.),  Say.  B'k  v.  Michigan  B.  Co.,  52  Ibid. 
90 ;  Simons  v.  Jacobs,  15  Louisiana  An-  164 ;  Towle  o.  Lamphere,  8  Bradwell, 
snal,  425.  899  ;  Canova  v,  Colby,  16  Florida,  167  ; 

*  Moore  v.  Angiolette,  12  Martin,  582.     McPike  o.  Atwell,  84  Kansas,  142  ;  Beck- 
'  Ellison  V.  Tallon,  2  Nebraska,  14;    er  o.  Langford,  89  Ibid.  86;   Stranss  v. 

Otis  W.  Co.  V.  Benedict,  25  Ibid.  872.  Abraham,  82  Federal  Reporter,  810. 

*  Coston  p.  Paige,  9  Ohio  Stat«,  897.  ^  Revised  Statutes  of  Missouri  of  1845, 

*  Botcher  v.  Feman,  1  Luzerne  Legal    pp.  189,  140. 
B^gister,  401 ;  Easterline  v.  Jones,  2  Ibid. 
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the  affidavit  for  an  attachment  must  state  that  the  affiant  ^has 
good  reason  to  believe,  and  does  believe  "  the  facts  alleged  as  a 
ground  for  obtaining  the  attachment.  The  plea  authorized  by 
the  statute,  being  therein  designated  as  '*'  in  the  nature  "  of  a 
plea  in  abatement,  was  at  one  time  held  to  be  in  fact  such  a  plea, 
and  to  be  governed  by  the  same  principles,  subject  to  the  same 
rules  and  liable  to  the  same  consequences  as  a  plea  in  abate- 
ment ;  ^  and  therefore  not  amendable  after  demurrer ;  *  but  after- 
wards this  position  was  abandoned,  and  the  plea  held  to  be  not 
strictly  within  the  rules  of  pleading  at  common  law  applicable 
to  pleas  in  abatement,  and  that  it  might  be  amended.  There- 
fore, where  the  affidavit  alleged  that  ^^  the  defendant  has  absented 
himself  from  his  usual  place  of  abode  in  the  State  of  Missouri, 
so  that  the  ordinary  process  of  law  cannot  be  served  upon  him," 
and  the  defendant  filed  a  plea  saying  that  ^  at  the  time  stated  in 
the  affidavit,  he  had  not  absented  himself  from  his  usual  place 
of  abode  in  this  State,  so  that  the  ordinary  process  of  law  could 
be  served  upon  him;"  and  the  plaintiff  demurred  to  the  plea; 
and  the  defendant  asked  leave  to  amend  by  inserting  the  word 
"  not "  after  the  word  "  could ; "  he  was  allowed  to  make  the 
amendment.^  If  after  filing  such  a  plea,  the  defendant  plead  to 
the  merits  of  the  action,  it  is  a  waiver  of  the  plea  in  abatement* 
Where  time  has  elapsed  between  the  date  of  the  affidavit  and  the 
issue  of  the  writ,  this  plea  puts  in  issue  the  truth  of  the  facts 
alleged  at  the  time  the  writ  was  obtained.^  This  mode  of  con- 
testing the  truth  of  the  facts  sworn  to,  being  provided  by  the 
statute,  their  truth  cannot  be  investigated  on  a  motion.^  And 
after  the  filing  of  a  plea  in  abatement,  it  is  not  competent  for 
the  plaintiff  to  dissolve  his  attachment,  and  carry  on  his  action 
as  if  it  had  been  commenced  by  summons ;  for  the  statute  gives 
the  defendant  the  right  to  try  the  truth  of  the  affidavit,  and  If  the 
issue  be  found  for  him,  to  have  the  suit  dismissed.^  This  plea 
does  not  put  in  issue  the  belief  of  the  person  making  the  affida- 
vit, nor  the  goodness  of  the  reasons  for  his  belief,  but  the  truth 
of  the  facts  charged.^  Nor  can  the  intentions  of  the  defendant 
be  inquired  into  under  it,  except  in  those  cases  in  which  the 
statute  contemplates  such  an  investigation.    Therefore,  where  the 

^  Livengood  r.  Shaw,  10  Misflonri,  273  ;         ^  Graliain  v.  Biudbury,  7  Missouri,  281 ; 

Hatry  v.  Shaman,  18  Ibid.  547.  Searcy  v.  Platte  Connty,  10  Ibid.  269. 
'  Livengood  v,  Shaw,  10  Missonri,  278.  ^  Mense  v,  Osbem,  5  Missouri,  544. 
<  Cayce  v.  Ragsdale,  17  Missouri,  82.  >  Chenaolt  v.  Cbapron,  5  Missonri,  488 ; 

*  Hatry  v.  Shaman,  18  Missonri,  547 ;  Dider  v,  Comtney,  7  Ibid.  500 ;  Bhein- 
Cannon  v.  McManns,  17  Ibid.  845.  hart  v.  Grant,  24  Missonri  Appeal,  154 

*  Graham  v.  Bradbniy,  7  Missouri*  281.  See  Osbom  v,  Schiffor,  87  Teza%  484. 
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affidavit  averred  that  the  defendant  had  absconded  or  absented 
herself  from  her  usual  place  of  abode,  so  that  the  ordinary 
process  of  law  could  not  be  served  upon  her ;  and  it  was  shown 
on  the  trial  that  her  conduct  had  been  of  a  character  which  might 
well  induce  the  belief  that  she  had  absconded  at  the  time  the 
writ  issued ;  it  was  held,  that  the  court  did  right  in  refusing  so 
to  instruct  the  jury  as  to  place  before  them  the  question  as  to  the 
intentions  of  llie  defendant,  and  in  instructing  them  that  the 
only  matter  for  their  determination  was,  whether,  at  the  time  of 
the  making  of  the  affidavit,  the  defendant  actually  had  absconded 
or  absented  herself,  as  charged.^  Under  this  plea  the  defendant 
cannot  take  advantage  of  a  misnomer.  Elisha  Swan  and  Nelson 
Deming  were  sued,  and  traversed  the  allegation  that  they  were 
non-residents,  and  attempted  to  give  in  evidence  that  Deming's 
name  was  not  "Nelson,"  but  "Anson  L. ; "  but  it  was  held  to  be 
inadmissible.^  Upon  a  trial  of  an  issue  under  such  a  plea,  evi- 
dence that  the  defendant  was  largely  indebted  to  others  besides 
the  plaintiff  was  held  immaterial.^  Where  three  grounds  of  at- 
tachment were  alleged,  and  the  defendant  pleaded  in  abatement 
to  two  of  them  only,  it  was  held,  that  the  omission  to  plead  to 
the  third  ground  was  not  an  admission  of  its  truth.  ^ 

§  409  a.  In  whatever  form  the  truth  of  the  affidavit  is  allowed 
to  be  contested,  Jt  is  quite  certain  that,  on  the  hearing,  the 
plaintiff  cannot  be  allowed  to  give  in  evidence  new  facts  which 
occnrred  after  the  affidavit  was  made,  and  are  stated  for  the  first 
time  at  the  hearing,  to  prove  an  intent  existing  at  the  time  the 
attachment  was  obtained.^ 

§  410.  Where  two  or  more  several  grounds  are  stated  in  the 
affidavit  for  the  attachment,  and  a  plea  in  abatement  is  filed  to 
the  affidavit,  it  is  not  necessary  that  all  the  grounds  should  be 
proved,  but  the  proving  of  either  will  be  sufficient  to  sustain  the 
attachment^  And  where  several  different  grounds  of  attach- 
ment are  contained  in  the  affidavit,  it  is  not  error  for  the  court 
to  instruct  the  jury,  to  make  a  separate  finding  as  to  each 
ground.^ 

'  Temple  v,  Cochran,  18  Missonri,  116.         ^  Tucker  o.  Frederick,  28  Missouri,  574 ; 

*  Swan  V.  O'FaUon,  7  Missouri,  281.  fiisenhardt  v.  Cabanne,  16  Missouri  Ap- 
'  Switzer  v,  Carson,  9  Missouri,  7iOt  peal,  581. 

*  Kritzer  v.  Smith,  21  Missonri,  296.  7  Eisenhardt  v.  Cabanne,  16  Missoiiri 

*  Myers  v,  Whiteheart,  24  South  Caro-  Appeal,  581. 


Una,  196. 
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§  410  a.  A  verdict  in  favor  of  the  defendant  on  a  plea  in 
abatement  releases  the  property  attached^  if  no  bill  of  excep- 
tions is  tendered  at  the  term,  though  there  had  been  no  trial 
upon  the  issue  of  indebtedness.  And  the  court  had  no  power,  at 
a  subsequent  term,  to  set  aside  the  verdict  and  grant  a  new 
trial.  1 

§  410  b.  By  taking  issue  upon  the  all^ations  of  fact  in  an 
affidavit  the  defendant  admits  that  if  those  allegations  be  found 
to  be  true,  the  affidavit  is  sufficient ;  and  after  a  trial  and  a  find- 
ing in  favor  of  the  allegations  he  cannot  question  the  sufficiency 
of  the  affidavit^ 


1  Banscher  v.  Mc£lhiimey,  11  Minouri         >  Bice  v.  Momar,  64  WiMMOBUi,  599. 
Appeal,  484. 
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DISSOLUTION  OP  AN   ATTACHMENT. 


§  411.  The  dissolution  of  an  attachment  discharges  from  its 
lien  the  property  attached,  whether  levied  on,  or  subjected  in  the 
hands  of  garnishees ;  and  it  has  been  held,  that  a  legislative  act 
which  should  undertake  to  restore  an  attachment  already  dis- 
solved would  be  unconstitutional  and  void  as  against  a  purchaser 
of  the  property  after  the  dissolution.^  A  dissolution  may  be 
produced  by  various  causes,  which  will  now  be  considered. 

§  412.  The  existence  and  operation  of  an  attachment  can  con- 
tinue no  longer  than  the  statute  authorizing  it  If,  during  the 
progress  of  a  suit  by  attachment,  the  law  be  repealed,  without 
authorizing  the  continued  prosecution  of  pending  suits,  there 
can  be  no  further  proceeding,  and  the  attachment  is  thereby 
dissolved.* 

§  413.  Obviously,  a  final  judgment  for  the  defendant  dissolves 
an  attachment.^ 

§  414.  Defects  in  the  plaintiff's  proceedings  may  be  equally 
fatal,  unless  remediable  by  amendment.  They  are  usually  found 
in  the  affidavit  or  the  bond ;  and  the  ordinary  way  to  take  advan- 
tage of  them  is  by  a  motion  to  dissolve,  set  aside,  or  quash  the 
attachment.^  Every  attempt  to  overturn  an  attachment  in  this 
way  must  precede  plea  to  the  merits ;  for  by  such  plea  the  de- 
fendant is  considered  to  waive  all  exceptions  to  such  defects ;  ® 

^  BidloQ  V.  Cressey,  65  Maine,  128.  Battle,  602  ;  Stoney  o.  McNeill,  Harper, 

*  Stephenaon  v.  Doe,  8  Blackford,  508.  156  ;  Young  t;.  Grey,  Ibid.  88  ;  Watson 

*  AnU,  §  228  ;  Clapp  v.  Bell,  4  Mass.  v,  McAllister,  7  Martin,  868 ;  Enden  v, 
M;  Johnaon  o.  Edson,  2  Aikens,  209;  Steamer  Henry  Clay,  8  Robinson  (La.), 
Saydam  r.  Huggeford,  23  Piok.  465  ;  80 ;  Symons  v.  Northern,  4  Jones,  241  ; 
Brown  V.  Harris,  2  6.  Greene,  505  ;  Ear-  Jadah  v,  Duncan,  2  Bailey,  454  ;  GiU  v. 
row  V.  Lyon,  8  Ibid.  157.  Downs,  26  Alabama,  670  ;    Drakford  v. 

*  Jordan  r.  Hazard,  10  Alabama,  221 ;  Turk,  75  Ibid.  839  ;  Smith  v.  Cromer,  66 
Brown  0.  Coats,  56  Ibid.  489.  Mississippi,  161 ;  Memphis  R.  R  Co.  v. 

*  Garmon  v.  Barringer,  2  Deyereaz  &  Wilcox,  48  Penn.  State,  161. 
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and  the  court  can  make  no  order  quashing  the  attachment,  which 
can  interfere  with  the  trial  of  the  issues  made  by  the  pleadings.^ 
When  the  defendant  appears  and  moves  to  dissolve  the  attach- 
ment, it  is  held,  in  Missouri,  to  be  such  an  appearance  to  the 
action  as  will  authorize  a  judgment  by  default  against  him,  if 
he  fails  to  plead  to  the  merits,  whether  he  was  served  with 
process  or  not ;  ^  but  not  so  in  Louisiana  or  Illinois,  if  he  was 
not  so  served.^  In  the  last-named  State,  an  appearance  by  a 
defendant  not  served  with  process,  to  move  to  set  aside  a  judg- 
ment by  default  against  him,  is  held  not  to  be  a  general  appear- 
ance, authorizing  a  personal  judgment  against  him;^  and  in 
New  Mexico,  that  a  motion  by  a  defendant  to  quash  an  attach- 
ment for  irregularity  is  not  a  general  appearance.'^ 

§  414  a.  The  right  of  the  defendant  to  move  the  dissolution  of 
an  attachment  on  account  of  defects  in  obtaining  it,  may  be  lost 
by  any  act  of  his  amounting  to  a  waiver  of  exceptions,  besides 
that  of  pleading  to  the  merits.  Thus,  where  both  the  plaintiff 
and  the  defendant,  and  also  third  parties  claiming  the  attached 
property,  agreed  that  the  property  should  be  summarily  sold  by 
the  sheriff  and  the  proceeds  retained  by  him  until  final  judg- 
ment, the  defendant  was  held  to  have  acquiesced  in  the  process 
against  him,  and  abandoned  all  right  to  contest  its  propriety.^ 

§  415.  Every  motion  to  dissolve,  set  aside,  or  quash  an  at- 
tachment is  based  on  defects  apparent  on  the  face  of  the  pro- 
ceedings, and  nothing  will  be  considered  on  the  hearing  of  such 
a  motion,  but  what  is  thus  apparent^  The  motion  must  specify 
the  grounds  upon  which  it  is  made.  It  is  not  sufficient  to  say 
that  it  is  made  "  because  the  writ  was  improperly  issued ; "  there 
must  be  a  statement  of  the  points  of  objection  upon  which  the 
moving  party  will  rely.^  If  there  is  any  intrinsic  defect  in  the 
proceedings,  not  discernible  on  their  face,  it  cannot  be  brought 
before  the  court  on  a  motion  of  this  description,  but  must  be 
reached  in  some  other  mode.     For  example,  an  attachment  bond 

^  Carr  v.  Coopwood,  24  Mississippii  256.         ^  Wickman  v.  Nalty,  41  LouiaiaiiA  An- 

*  Whiting  V.  Budd,  5  Misaoori,  448  ;    naal,  284. 

Eyans  v.  King,  7  Ibid.  411.  7  Baldwin  v.  Conger,  9  Smedes  &  Mar- 

*  Bonner  v.  Brown,  10  I^ouisiana,  384  ;  shall,  516 ;  Hill  v.  Bond,  22  Howard  Pnct 
Johnson  v,  BueU,  26  Illinois,  66.  272  ;  Cooper  v,  Ueevw,  18  Indiana,  58  ; 

«  Klemm  r.  Dewes,  28  Illinois,  817  ;  Wright  u.  Smith,  19  Texas,  297  ;  HiU  v. 

Jones  V,  Byid,  74  Ibid.  115.  Cnnningham,  25  Ibid.  25. 

*  Holzman  v.  Martinez,  2  New  Mexico^  *  Froebom  v.  Glazer,  10  California,  887. 
271. 
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is  executed  in  the  name  of  the  plaintiff,  by  an  attorney  in  fact. 
The  attorney  may  have  had  sufficient  authority,  or  he  may  not ; 
but  whether  or  not,  the  court  will  not  inquire  into  that  fact  on  a 
motion  to  dissolve.  The  scrutiny  will  not  extend  beyond  the 
record;  and  if  there  is  a  bond  there,  though  it  may  in  fact  have 
been  executed  without  any  valid  authority,  it  is  sufficient,  pro 
hae  tricej  to  sustain  the  attachment.^  So  where  an  attachment  is 
taken  out  by  a  corporation,  the  court  will  not,  on  such  a  motion, 
allow  the  defendant  to  show  that  the  corporation  had  no  power 
under  its  charter  to  execute  the  bond.^ 

In  Pennsylvania,  however,  on  a  rule  to  show  cause  why  an 
attachment  should  not  be  set  aside,  the  defendant  was  allowed 
to  show  that  the  plaintiff  had  obtained  judgment  in  another 
State  on  the  same  demand,  and  levied  execution  there ;  and  the 
attachment  was  quashed.^  But  it  was  not  regarded  as  any  ob- 
jection to  an  attachment,  that  the  plaintiff  had  sued  out  an  at- 
tachment in  another  State  for  the  same  cause  of  action,  unless, 
perhaps,  the  defendant  had  there  given  bail.^  But  the  pendency 
of  another  suit  by  attachment  in  the  same  State,  for  the  same 
cause  of  action,  was,  in  Mississippi,  held  to  be  good  m 
abatement  ^ 

§  416.  A  misrecital,  in  the  writ,  of  the  eourt  to  which  it  is 
returnable,  is  no  ground  for  dissolving  an  attachment,  where  the 
nature  and  character  of  the  writ  show  that  it  could  be  returnable 
only  in  a  particular  court ;  ®  much  less,  where  the  writ  is  actually 
returned  into  the  proper  court  ^  And  where  the  practice  was  to 
recite  in  the  writ  the  grounds  of  attachment  set  forth  in  the  af- 
fidavit; and  an  affidavit  alleged  that  the  defendant  ''so  absconds 
or  conceals  himself  that  the  ordinary  process  of  law  cannot  be 
served  on  him ;  "  and  the  writ  recited  that  oath  had  been  made 
that  the  defendant  "  hath  removed,  or  is  about  to  remove  himself 
out  of  the  county,  or  so  absconds  or  conceals  himself  that  the 
ordinary  process  of  law  cannot  be  served  upon  him ; "  it  was  held, 


^  Lindner  9.  Aaron,  5  Howard  (ML), 
581 ;  Spear  9.  Einf^,  6  Smedes  it  Mar- 
•haU,  276;  Jackson  v,  Stanley,  2  Ala- 
^"UM,  826;  Lowry  v,  Stowe,  7  Porter, 
^;  Calhoun  0.  Cozzens,  8  Alabama, 
21 ;  Goddard  v.  Cunningham,  6  Iowa, 
400 ;  City  Nat  Bank  v.  Cnpp,  59  Texas, 
268. 

'  Bank  of  Augusta  v,  Conrey,  28  Mis- 
nasippi,  667. 


*  Downing  v,  Phillips,  4  Teates,  274. 

*  Fisher  v.  Consequa,  2  Washington, 
C.  C.  882 ;  Clark  v.  Wilson,  8  Ibid.  560. 

*  James  v,  DoweU,  7  Smedes  St  Mar- 
shall, 388. 

^  Byrd  v.  Hopkins,  8  Smedes  &  Mar- 
shall, 441  ;  Wharton  v.  Conger,  9  Ibid. 
510. 

7  Blake  v.  Camp,  45  Geoi^gia,  298. 
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that  the  writ  did  not  follow  the  terms  of  the  affidavit,  and  left  it 
uncertain   as  to   the  ground  of    the  proceeding,    and    it  was 
quashed.^    A  contrary  doctrine,  however,   was   maintained  in        j 
Mississippi,  where  it  was  held,  that  such  a  misrecital  would         - 
not  vitiate  the  attachment,  if  the  record  showed  that  the  proper 
averment  was  made  in  the  affidavit^ 


§  417.  The  issue  of  an  attachment  on  Sunday  is  at  common 
law  an  irregularity,  which,  if  appearing  on  the  face  of  the  writ, 
will  justify  the  quashing  of  it  But  if  it  do  not  so  appear,  the 
court,  where  the  act  of  the  clerk  i%  judicial,  and  not  merely  minii- 
teri(dj  cannot  order  the  clerk  to  alter  the  date  of  the  writ,  so  aa 
to  make  it  show  that  it  was  issued  on  Sunday,  and  then 
quash  it.^ 

§  418.  It  is  not  admissible  for  the  defendant,  in  order  to  dis- 
solve an  attachment  on  motion,  to  show  that  the  debt  was  not 
due ;  ^  or  that  the  amount  claimed  by  the  plaintiff  is  unconscion- 
able or  unreasonable ;  ^  nor  upon  such  a  motion  can  the  natnre, 
validity,  or  justice  of  the  cause  of  action  sued  on  be  inquired 
into.®  This  would  be  to  try  in  a  summary  and  collateral  way 
the  main  issue  in  the  cause.  Nor  can  he  move  to  discharge  the 
attachment  on  the  ground  that  the  property  attached  did  not  be- 
long to  him ;  ^  nor  because  one  of  several  counts  in  the  declara- 
tion sets  up  an  illegal  and  void  cause  of  action  while  the  other 
counts  are  legal ;  ^  nor  because  the  cause  of  action  is  improperly 
or  defectively  stated  in  the  complaint.®  Nor  is  it  admissible  for 
the  court,  upon  the  trial,  to  dissolve  the  attachment  because  the 
plaintiff  is  found  to  be  not  entitled  to  recover  an  amount  equal 
to  that  sworn  to  in  the  affidavit  on  which  the  attachment  issued.  ^^ 
But  if,  under  a  system  of  pleading  where  a  complaint  takes  the 
place  of  a  declaration,  the  complaint  does  not  state  a  cause  of 
action,  and  is  incurable  by  amendment,  the  attachment  may  be 
dissolved  on  motion.     If,  however,  the  complaint  can  be  made 

1  Woodley  v.  Shirley,  Minor,  14.  *  Alexander  v.  Brown,  2  Diaaey,  895 ; 

^  Lovelady  v.   Harking,  6  Smedes  &  Miller  9.  Chandler,  29  Louisiana  Anniiil, 

Marshall,  412  ;  Clanton  v.  Laird,  12  Ibid.  88. 

668 ;  McClanahan  v.  Brack,  46  Missis-  ?  Lan^on  v.  Conklin,  10  Ohio  State* 

sippi,  246.  489  ;  Mitchell  v.  Skinner,  17  Kansas,  568. 

<  Matthews  «.  Ansley,  81  Alabama,  20.  *  Wilson  v.  Danforth,  47  Geor^,  676. 

*  Fisher  v.  Taylor,  2  Martin,  79,  118  ;  »  Cope  v.  U.  M  M.  it  P.  Co.,  1  Hon- 
Smith  V.  Elliott,  8  Ibid.  866  ;  Beiss  v.  tana,  68. 

Brady,  2  California,  132.  ^  Brown  v.  Ainsworth,  32  Ge(«gia»  487. 

*  Lord  V.  Gaddis,  6  Iowa,  57. 
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good  by  amendment,  the  plaintiff  should  be  allowed  to  amend 
before  the  decision  of  the  motion  to  dissolve.^ 

§  418  a.  In  Alabama,  the  practice  is  to  allow  an  amicus  eurice 
to  move  to  qnash  an  attachment  for  irregularities ;  ^  but  I  have 
not  noticed  the  existence  of  such  a  practice  in  any  other  State. 

§  419.  The  question  whether  one  not  a  party  to  the  record, 
but  who  has  an  interest  in  the  attached  property,  can  make  a 
motion  to  quash  the  attachment^  arose  in  Alabama,  where  it  was 
held,  that  a  mortgagee,  whose  lien  was  acquired  after  the  levy  of 
the  attachment,  could  not  make  such  motion  for  defects  apparent 
in  the  record;^  and  much  less  for  matters  dehor  %  the  record.^ 
But  in  Texas  it  was  decided  that  the  sureties  in  a  delivery  bond 
sustain  such  a  relation  to  the  action  as  to  authorize  them  to 
move  to  quash  the  attachment.^ 

§  420.  The  entertainment  of  a  motion  to  quash  or  dissolve  an 
attochment  for  irregularities  in  the  proceedings  is  within  the 
discretion  of  the  court,  and  a  refusal  by  the  court  to  entertain  it 
will  not  be  controlled  by  mandamus,®  or  r,evi8ed  on  error.'  Nor 
will  the  decision  of  the  court  overruling  such  a  motion  be  so  re^ 
vised.  ^  But  where  the  judgment  of  a  court  quashing  an  attach* 
ment  has  been  had  in  this  summary  mode,  its  correctness  may 
be  examined  on  error ;  ^  but  not  unless  the  reasons  for  its  action 
are  spread  upon  the  record,  or  preserved  in  a  bill  of  exceptions.  ^^ 
Where,  however,  the  objection  to  the  attachment  is  not  on  the 
ground  of  irregularity,  but  because  it  was  sued  out  upon  the 
cause  of  action  not  contemplated  by  the  statute,  the  court  in 
which  the  actiixi  is  pending  should  dismiss  the  suit  ;^^  and  if  it 

1  Hfttbaway  v.  Davia^  83  California,  670  ;  Watson  v.  Aaerbach,  57  Ibid.  353  ; 
161.  Busbin  v.  Ware,  69  Ibid.  279  ;  Rich  v. 

*  PlantetB'  and  Merchants'  Bank  v.  An-    Thornton,  Ibid.  478. 

drewi,  8  Porter,  404.  ^  Maasey  v.  Walker,  8  Alabama,  167  ; 

>  May  V.  Courtnay,  47  Alabama,  125.  EUiaon  v.  Mounts,  12  Ibid.  472  ;  Oill  «. 

*  CockreU  9.  McGraw,  88  Alabama,  Downs,  22  Ibid.  670 ;  Miller  v.  Spreeher, 
526.  See  Metts  v.  P.  As  A.  L.  Ins.  Co.,  2  Yetes,  162  ;  Brown  v.  Ridgway,  10 
17  South  CaroUna,  120 ;  Copeland  v.  Feun.  States  42 ;  lindaley  v,  Malone,  28 
P.  ft  A  L.  Ina.  Co.,  Ibid.  116.  Ibid.  24 ;  Baldwin  v.  Wright,  3  GUI,  241 ; 

*  Barch  v.  Watts,  87  Texas,  185.  Mitchell  v.  Chesnat,  81  Maryland,  521  ; 

*  EKpairU  Pntnam,  20  Alabama,  592.      First  Nat  Bank  v.  Weckler,  51  Ibid.  30. 
^  Reynolds  v.  Bell,  8  Alabama,   57  ;         *  Beynolds  v.  BeU,  8  Alabama,  57. 

Haasey  v.  Walker,  8  Ibid.  167  ;  Ellison  v.  Vi  Cobb  v.  O'Neal,  1  Howard  (Mi.),  581 ; 

MoQxit8, 12  Ibid.  472  ;  Hudson  v.  Daily,  Freeborn  v,  Glazer,  10  California,  837. 

IS  Ibid.  722  ;  Gee  v.  Alabama,  L.  I.  &  T.  u  Elliott  v.  Jackson,  8  Wisconsin,  649. 
Co.,  Ibid.  679  ;,GiU  v.  Downs,  26  Ibid. 
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do  not,  the  appellate  court  will  review  its  action,  and  itself  exer- 
cise the  remedy.^ 

§  421.  The  refusal  of  the  court  in  which  the  attachment  was 
brought,  to  dissolve  it  on  motion,  does  not  preclude  its  doing  so 
at  the  final  hearing.^ 

§  422.  In  this  connection  may  be  considered  the  effect  of  the 
death  of  the  defendant  upon  an  attachment  The  decisions  on 
this  subject  are  few,  and  mostly  so  connected  with  local  statutes 
as  to  have  little  general  applicability.  Of  this  description  are 
the  reported  cases  in  Maine  and  Massachusetts. 

In  Rhode  Island  it  is  held,  on  common-law  principles,  that  the 
attachment  is  dissolved  by  the  death  of  the  defendant;  not- 
withstanding the  statute  of  that  State  declaring  that  ^  the  execu- 
tor or  administrator  of  such  deceased  party,  in  case  the  cause 
of  action  survives,  shall  have  full  power  to  prosecute  or  de- 
fend such  action  or  suit  from  court  to  court  until  final  judg- 
ment; and  is  hereby  obliged  to  prosecute  or  defend  the  same 
accordingly. "  ^ 

In  Pennsylvania,  where  a  foreign  attachment,  as  under  the 
custom  of  London,  is  a  process  to  compel  the  appearance  of  a 
non-resident  debtor,  by  distress  and  sale  of  the  property  at- 
tached, it  is  held,  that  the  death  of  the  defendant  before  final 
judgment  dissolves  the  attachment,  if  he  shall  not  have  entered 
special  bail.  But  his  death  after  final  judgment  does  not  have 
that  effect.  In  the  case  in  which  these  points  were  decided,  the 
court  say:  "If  these  proceedings  were  in  all  respects  in  remy 
they  would  not  abate  by  the  death  of  the  defendant.  For  some 
purposes  they  are  to  be  so  considered ;  for  execution  can  only  be 
against  the  goods  attached,  but  not  against  the  person  of  the  de- 
fendant; but  to  every  purpose  they  are  not;  for  by  entering 
special  bail,  the  attachment  is  dissolved,  and  it  then  becomes  a 
mere  personal  action."*  The  United  States  Circuit  Court  for 
the  District  of  Columbia  held  the  same  position.^ 

In  Louisiana,  an  attaching  creditor  acquires  no  privilege  upon 
the  property  of  a  debtor  in  that  State,  who  dies  during  the  pen- 
dency of  the  suit,  and  whose  estate  is  administered  upon  there, 

1  Griswold  v.  Sharpe,  2  California,  17.  *  Fitch  v.  Ross,  4  Sergeant  t  Bawle, 

s  Talbot  V.  Pierce,  14  B.  Monroe,  195.  557  ;    Bieber  v,   Weiaer,   1  Woodward's 

*  Vaughn  v,  Sturtevant,  7  Rhode  Isl-  Dedsions,  478. 

and,   372  ;    Upham  r.   Dodge,    11   Ibid.         ^  Pancost  v,  Washington,  5  Crancli, 

621.  C.  C.  607. 
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80  as  to  entitle  the  creditor  to  priority  of  payment  out  of  the  as- 
sets of  the  estate.^ 

In  Tennessee,  if  the  defendant  die  pendente  lite^  no  judgment 
can  be  rendered  without  making  his  administrator  a  party ;  and 
after  judgment  against  the  administrator,  no  order  for  the  sale 
of  real  estate  attached  can  be  made,  without  making  the  heirs 
parties  to  the  proceeding ;  ^  but  where  these  steps  were  taken,  the 
court  ordered  a  sale  of  the  land ;  which  was,  in  effect,  to  hold 
that  the  attachment  was  not  dissolved  by  the  death  of  the 
defendant* 

In  Missouri,^  California,^  and  Alabama,^  the  death  of  the  de- 
fendant before  judgment  dissolves  the  attachment;  and  in  the 
former  State,  if  the  death  take  place  after  the  rendition  of  a 
judgment  without  personal  service,  and  therefore  binding  only 
tiie  property  attached,  the  same  result  will  follow.^ 

In  South  Carolina,  a  foreign  attachment  abates  by  the  death  of 
the  defendant  pending  the  suit;  but  when  the  garnishee  has  made 
default,  judgment  may  be  had  against  him  after  the  defendant's 
death.* 

In  New  York,  it  was  held,  that  the  plaintiff  acquired  by  the 
attachment  a  right  in  the  property  attached,  which  could  not  be 
defeated  by  the  death  of  the  defendant,  if  the  action  survived, 
and  the  court  had  power  to  continue  it  against  the  representa- 
tive.*   And  so  in  West  Virginia,  ^^  and  lowa.^^ 

In  Mississippi,  the  statute  provides  that  '4f  the  defendant 
shall  die,  after  the  service  of  the  writ  of  attachment,  the  action 
shall  not  thereby  be  abated  or  discontinued,  but  shall  be  car- 
ried on  to  judgment,  sale,  transfer,  and  final  determination,  as 
if  the  defendant  were  still  alive,  and  such  death  had  not  oc- 
curred." And  it  was  there  held,  that  the  death  of  the  defendant 
puts  an  end  to  the  power  of  the  court  to  render  a  personal  judg- 
ment against  him ;  but  that  a  judgment  may  be  rendered  against 
him  as  a  necessary  means  to  charge  a  garnishee;  that  it  can 
reach  only  what  was  attached  in  the  garnishee's  hands;   and 


^  CoUins  V,  DnSy,  7  Louisiana  Annual, 


151. 


'  Green  v.  Shaver,  8  Humphreys,  189. 
*  Perkins  v.   Norvell,  6  Hamphreys, 


*  Sweringen  v.  Eberins,  7  Misdoori,  421. 
See  Loabat  o.  Kipp,  9  Florida,  60. 

*  Myers  v.  Motl^  29  California,  859  ; 
Bensley  v.  Morgan,  47  Ibid.  622. 

*  PhilHps  V.  Ash,  68  Alabama,  414 ; 
Ijpsoomb  V.  McCleUan,  72  Ibid.  151. 


^  Harrison  v.  Benfro,  18  Misaonri,  446. 
^  Kennedy  v.    Bagnet,   1    Bay,   484  ; 
Crocker  v.    Badcliffe,    1    Constitational 
Conrt  (Treadway),  88. 

•  Moore  v.  Thayer,  10  Barbour,  258  ; 
6  Howard  Pract.  47  ;  8*  Code  Beporter, 
176 ;  Thacher  v.  Bancroft,  15  Abbott 
Pract.  248. 

M  White  V.  Heayner,  7  West  Vii^nia, 
824. 
n  Lord  v,  Allen,  84  Iowa.  281. 
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when  that  is  accomplished,  the  judgment  has  no  farther  virtue.^ 
And  where  no  service  of  summons  on  the  defendant  was  had 
before  his  death,  and  his  administrator,  nevertheless,  appeared 
to  the  action  and  pleaded  to  the  merits ;  and  trial  being  had  on 
the  pleas,  and  verdict  and  judgment  rendered  for  the  plaintiff, 
judgment  was  also  given  against  garnishees  who  had  been  Bum- 
moned  before  the  defendant's  death.' 

§  428.  Whatever  diversity  of  views  may  exist,. as  to  the  effect 
upon  a  pending  attachment  of  the  death  of  the  defendant,  there 
can  be  no  doubt  that  a  suit  by  attachment,  commenced  after  the 
death  of  the  defendant,  is  utterly  void,  and  therefore  that  no  at- 
tachment of  property,  or  proceeding  by  garnishment,  in  such 
suit,  can  have  any  validity  whatever.* 

§  424.  The  same  views  which  would  abate  or  dissolve  an  attach- 
ment upon  the  death  of  a  person,  would  produce  a  like  result  in 
the  case  of  the  civil  death  of  a  corporation.^ 

§  425.  In  this  connection,  too,  may  be  considered  the  effect 
upon  an  attachment  of  an  act  of  bankruptcy  committed  by  the 
defendant  after  the  levy  of  the  writ.  Does  that  act  dissolve  an 
attachment  previously  made  ?  This  question  has  excited  elabo- 
rate discussion  by  some  of  the  first  jurists  of  the  country.  It 
will  at  once  be  seen  to  turn  altogether  on  the  point  whether  an 
attachment  is  a  lieriy  in  such  sense  as  to  be  within  that  clause  of 
the  Bankrupt  Law  which  protects  existing  liens  against  the 
operation  of  the  law.  If  a  lien,  the  attachment  cannot  be  dis- 
solved by  an  act  of  bankruptcy  on  the  part  of  the  defendant 

The  late  Justice  Stort,  on  more  than  one  occasion,  during  the 
existence  of  the  General  Bankrupt  Act  of  1841,  decided  that  an 
attachment  under  mesne  process  was  not  a  lien,  either  in  the 
sense  of  the  common  law,  or  of  the  maritime  law,  or  of  equity; 
but  only  a  contingent  and  conditional  charge,  until  the  judgment 
and  levy;  and  therefore  was  dissolved  by  the  defendant's  bank- 
ruptcy.^   In  this  judgment,  that  learned  jurist  stood  opposed  by 

^  Holman  v.  Fisher,   49  Mississippi,  v.  Benton,  0  Missonri,  861,  it  wis  held, 

472.  that  the  civil  death  of  a  corpontioD,  aftvr 

*  Dyson  v.  Baker,  64  Mississippi,  24.  the  garnishment  of  its  dehtor,  did  not  pre- 

*  Loring  u.  Folger,  7  Gray,  505.  vent  the  snlijection  of  the  garnishee  to 
«  Bowker  v.   Hill,   60   Maine,    172  ;  liahility. 

Farmers  and  Mechanics'  Bank  v.  Little,         *  Foster's  Case,  2  Story,  131 ;  Bellows 
8  Watts  &  Sergeant,  207  ;    Faschall  v.    and  Peck's  Case,  8  Story,  428. 
Whitsett,  11  Alahama,  472.    In  Lindell 
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every  other  tribunal  in  the  United  States  before  which  the  ques- 
tion was  made,  except  the  Supreme  Court  of  Louisiana.  ^  The  great 
weight  attached  to  his  views  on  any  question  led,  after  the  pro- 
mulgation  of  those  decisions,  to  several  very  able  opinions  in 
favor  of  the  opposite  conclusion.  Indeed,  in  every  instance 
where  the  subject  was  passed  upon,  with  the  single  exception 
just  named,  the  lien  of  the  attachment  was  sustained.  The 
District  Court  of  the  United  States  for  Vermont,^  the  late  Jus- 
tice Thompson,  of  the  Supreme  Court  of  the  United  States,^  and 
the  Supreme  Courts  of  Maine,^  New  Hampshire,^  Massachusetts,^ 
New  Jersey,'^  Mississippi,^  and  Illinois^  all  concurred  in  that  re- 
sult The  Supreme  Court  of  Connecticut,  in  a  case  arising  imder 
the  Bankrupt  Act  of  1800,  also  held  views  opposed  to  those  of 
Justice  Story.  ^®  When  to  these  adverse  opinions  we  add  the 
numerous  decisions  of  diflferent  courts  previously  cited,  ^  affirm- 
ing the  lien  of  an  attachment,  we  are  justified  in  considering  it 
settled  by  the  weight  of  authority,  that  an  attachment  is  not  dis- 
solved by  the  defendant's  bankruptcy." 

§  426.  When  an  attachment  has  been  dissolved,  by  reason  of 
a  judgment  in  favor  of  the  defendant,  or  otherwise,  the  special 
property  of  the  officer  in  the  attached  effects  is  at  an  end,  and  he 
is  bound  to  restore  them  to  the  defendant,  if  he  is  still  the  owner 
of  them,  or  if  not,  to  the  owner;  and  this  without  being  reim- 
bursed any  money  he  may  have  paid,  in  extinguishment  of  a 
lien,  in  order  to  obtain  the  property  under  the  writ,  or  as  ex- 
penses connected  with  its  safe  keeping.  ^^  If  he  fail  to  make 
such  return,  he  is  liable  for  the  property.  His  informing  the 
def3ndant  that  he  has  relinquished  the  attachment,  while  he 
keeps  the  property  locked  up  in  the  house  in  which  it  was  at- 

1  Tiaher  v,  Voae,   8  Bobinflon  (La.),  *  Wells  v,  Brander,  10  Smedes  &  Mar- 

457.  shall  348. 

'  Downer  v,  Brackett,  5  Law  Reporter,  *  HiU  v.  Harding,  98  Illinois,  77. 

892 ;  21  Vermont,  599  ;  Rowell's  Case,  6  ^^  Ingraham  v.  Phillips,  1  Day,  117. 

Law  Reporter,  800  ;  21  Vermont,  620.  u  jinte,  |  224. 

•  Hanghton  v.  Eostis,  5  Law  Reporter,  ^  This  section  does  not  refer  to  the 
505.  General  Bankrupt  Act  of  March  2,  1867  ; 

*  Franklin  Bank  o.  Batchelder,  23  under  which  the  as^gnment  of  the  bank- 
Maine,  60.  rupt*s  effects  operates  as   a    dissolution 

*  Kittredge  v.  Warren,  14  New  Hamp.  of  any  attachment  of  his  property  made 
509;  Kittredge  V.  Emerson,  15  Ibid.  227;  within  four  months  next  preceding  the 
Bnffum  V.  Searer,  16  Ibid.  160.  See  Peck  commencement  of  the  proceedings  in 
V.  Jenness,  7  Howard  Sup.  Ct.  612.  bankruptcy. 

•  Darenport  v,  Tilton,  W  Metcalf,  820.        "  Felker  v.  Emerson,  17  Vermont,  101 ; 
^  Vreehmd  v.  Brown,  1  Zabriskie,  214.     McReady  o.  Rogers,  1  Nebraska,  124. 
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tached,  is  no  return  of  the  property.^  And  he  cannot  Bci'een 
himself  from  this  liability,  by  delivering  the  property  to  the  plain- 
tiff. It  is  not  his  duty  —  indeed  it  would  be  contrary  to  his  daty 
— to  make  such  a  delivery  to  the  creditor,  even  after  his  demand 
is  ascertained  and  sanctioned  by  a  judgment.  Goods  attached 
are  in  the  legal  custody  of  the  officer,  and  he  is  accountable  for 
them,  no  less  to  the  defendant  than  to  the  plaintiff  in  the  attach- 
ment; and  the  general  property  in  the  goods  is  not  changed,  until 
a  levy  and  sale  under  execution.'  But  in  order  to  entitle  the 
defendant  to  a  return  of  the  property,  the  attachment  must,  in 
fact,  have  been  dissolved.  It  Is  not  enough  that  the  defendant 
has  settled  with  the  plaintiff  the  matter  in  controversy,  and  is 
entitled,  as  against  the  plaintiff,  to  a  return  of  the  property. 
The  fact  of  such  settlement  must  be  brought  home  to  the  officer, 
by  actual  notice,  or  by  a  discontinuance  of  the  suit,  before  the 
defendant  can  maintain  an  action  against  him  for  the  property.' 
The  same  obligation  to  return  the  attached  property  to  die 
owner  rests  upon  the  officer,  where  the  plaintiff  has  insiructed 
him  to  release  the  levy  of  the  writ;*  and  likewise  where  the  at- 
tachment is  discharged  by  a  payment  of  the  debt;  but  in  the 
latter  case  the  officer  cannot  be  charged  as  a  wrong-doer  for  hold- 
ing the  property  until  satisfactory  evidence  be  given  him  that 
the  attachment  has  been  vacated.^  Prima  faciei  in  such  cases, 
the  officer  must  assume  the  defendant  to  be  the  owner ;  but  if  he 
have  notice  of  a  sale  of  the  property  by  the  defendant,  he  must 
not  deliver  it  to  the  defendant,  but  to  the  vendee.^  And  when- 
ever the  obligation  rests  upon  the  officer  to  return  the  property, 
either  to  the  defendant  or  to  a  vendee,  the  sureties  in  the  officer's 
official  bond  are  liable  for  his  failure  to  make  such  return.  ^ 

§  427.  The  liability  of  the  officer  to  the  defendant,  for  the  at- 
tached property,  does  not  necessarily  accrue  in  all  cases  immedi- 
ately upon  the  dissolution  of  the  attachment ;  but  must  depend, 
as  to  the  time  when  it  accrues,  upon  the  particular  circum- 
stances of  the  case.  Thus,  where  property  was  delivered  by  the 
officer  to  a  receiptor,  approved  by  the  defendant,  and  the  receipt- 
or failed  to  deliver  it  when  required,  it  was  decided,  that  tiie 
defendant  could  not  maintain  an  miction  against  the  officer  there- 

1  Becker  v.  Bailies,  44  Conn.  167.  *  Wheeler  v,  Nichols,  82  BCaine,  2Sa. 

*  Blake  v.  Shaw,  7  Mass.  505.  See  ^  States.  Fitzpatrick,  64  Missouri,  185. 
Snead  o.  Wegman,  27  Missoari,  176.  ^  Levy  v.  McDowell,  45  Texas,  220; 

•  Livingston  v.  Smith,  5  Peters,  90.         SUte  v.  Fitzpatrick,  64  Missouri,  185. 
«  Levy  V.  McDowell,  45  Texas,  220. 
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for,  until  the  lapse  of  a  reasonable  time  to  enable  the  latter  to 
recover  it  from  tiie  receiptor.  ^ 

§  428.  The  right  of  the  defendant  to  demand  a  return  of  at- 
tached property  upon  the  dissolution  of  an  attachment,  is  sus- 
pended by  an  appeal  or  writ  of  error,  with  notice  thereof  to  the 
oflScer.  But  if  before  writ  of  error  or  appeal  the  defendant 
demands  it,  and  the  officer  gives  it  up,  the  latter  cannot  after- 
wards, on  reversal  of  the  judgment,  be  held  responsible  for  it.^ 
This  was  ruled  in  a  case  where  the  judgment  dissolving  the  at- 
tachment was  rendered  **  at  the  spring  term  "  of  the  court,  and 
the  writ  of  error  was  not  sued  out  until  the  following  November, 
and  in  the  intervening  June  the  sheriff  returned  the  proceeds  of 
the  attached  property  to  the  defendant. 

Bat  where  the  attachment  plaintiff  acts  promptly  in  taking  the 
case  to  a  higher  court,  by  appeal  or  writ  of  error,  operating  as  a 
fupersedeas,  it  were  a  great  injustice  to  him  to  hold  that  the 
officer  who  attached  the  property  may  give  it  back  to  the  defend- 
ant, and  escape  all  liability  for  it  to  the  plaintiff,  when  the  judg- 
ment dissolving  the  attachment  is  reversed,  and  the  plaintiff's 
right  to  hold  the  property  has  been  established.  In  such  case,, 
there  would  hardly  seem  room  for  doubt  that  the  contrary  view 
taken  by  the  Supreme  Court  of  Iowa  is  correct  There  the  at- 
tachment plaintiff,  at  the  same  term  of  the  court  at  which  his 
attachment  was  dissolved,  and  within  four  days  after  the  disso- 
lution, appealed  from  the  judgment,  and  gave  a  supersedeas 
bond ;  but  in  the  interval  the  officer,  without  any  order  of  the 
courtj  gave  back  the  attached  property  to  the  defendant  On 
the  appeal  the  judgment  dissolving  the  attachment  was  reversed ; 
and  the  Supreme  Court  held,  that  the  plaintiff  had  not  lost  his 
right  to  recourse  upqn  the  attached  effects.^  But  in  another 
branch  of  the  same  case,  that  court  subsequently  held  that  this 
decision  had  no  reference  to  a  case  where  the  rights  of  third  per- 
sons were  involved.  And  so,  where  a  sum  of  money  was  in  the 
hands  of  the  clerk  of  the  court,  as  proceeds  of  the  sale  of  part  of 
the  attached  property,  and  between  the  time  when  the  attach- 
ment was  dissolved  and  that  of  taking  the  appeal,  the  clerk, 
without  knowing  that  the  appeal  would  be  taken,  paid  over  the 
money  to  the  defendant ;  it  was  held,  that  he  could  not  be  made 
liable,  If  he  paid  it  in  good  faith ;  that  if  the  plaintiff  wished  the 
money  to  remain  in  statu  quo  he  should  have  notified  the  clerk 

1  Binell  v,  Huntington,  2  New  Hamp.         *  Sherrod  v,  Davis,  17  Alabama,  812. 
142.  <  Danforth  v.  Carter,  4  Iowa,  280. 
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of  his  intention  to  appeal ;  and  that  if  the  clerk  had  paid  it  over 
after  such  notice  he  would  have  been  liable.^  But  in  every  such 
case  it  is  undoubtedly  the  safest  course  for  the  oflScer  to  require 
an  order  of  the  court  for  the  payment  of  the  money  to  the 
defendant 

In  Arkansas,  a  plaintiff  appealed  from  a  judgment  in  favor  of 
the  defendant,  on  demurrer,  but  failed  to  file  in  due  time  in  the 
appellate  court  a  transcript  of  the  record,  and  the  appeal  was  for 
that  reason  dismissed.  One  month  and  four  days  after  the  dis- 
missal of  the  appeal,  the  plaintiff  sued  out  a  writ  of  error.  No 
supersedeas  bond  was  given,  either  on  the  appeal  or  the  writ  of 
error.  Under  that  writ  the  appellate  court  reversed  the  judg- 
ment of  the  inferior  court,  and  ordered  the  latter  to  sustain  the 
demurrer,  which  was  done.  The  case  was  then  tried  on  the 
merits,  and  the  issues  were  found  for  the  plaintiff;  whereupon 
the  court  rendered  a  judgment  in  personam  against  the  defend- 
ant, and  then  proceeded  to  order,  that,  as  no  bond  was  given  on 
the  appeal  or  on  the  writ  of  error,  the  attachment  lien  was  lost 
by  the  judgment  in  favor  of  the  defendant,  which  had  been  re- 
versed. The  Supreme  Court  held,  that  the  lien  of  the  attach- 
ment was  not  lost,  and  annulled -and  set  aside  this  order.' 

§  428  a.  Upon  the  dissolution  of  an  attachment,  if  the  plain- 
tiff intends  to  appeal  from  the  order  of  dissolution,  he  should  do 
so  immediately,  or  obtain  an  order  of  the  court  staying  the  disso- 
lution for  a  time  sufiicient  to  enable  him  to  perfect  an  appeal  in 
such  form  as  to  operate  as  a  supersedeas.  In  the  absence  of  such 
an  order  the  officer  is  not  bound  to  retain  the  property  to  enable 
the  plaintiff  to  appeal,  but  may  without  delaj  return  it  to  the 
defendant^ 

§  429.  Where  two  attachments  were  executed  on  the  same  ef- 
fect«,  and  the  one  first  executed  was  quashed,  and  the  judgment 
quashing  it  was  reversed;  but  in  the  mean  time  the  property 
was  sold  and  the  proceeds  paid  to  the  plaintiff  in  the  second 
attachment ;  it  was  decided  that  the  first  attaching  creditor  wajs 
entitled  to  recover  from  the  second  the  money  paid  over  to  him. ^ 
But  where  over  three  years  elapsed  before  the  writ  of  error  was 
prosecuted,  it  was  held,  that  the  attachment  was  not  revived 
as  against  third  persons.^    And  if  the  first  attacher  dismiss  his 

'  1  Danforth  »,  Rupert,  11  Iowa,  547.  *  Caperton  v.  McGorUe,  5  Grattan,  177. 

3  Harrison  v.  Trader,  29  Arkanaaa,  85.  ^  Harrow  v.  Lyon,  8  G.  Greene,  157. 
>  Ryau  Drug  Co.  v.  Peacock,  40  Min- 
nesota, 470. 
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suit,  but  afterwards,  with  the  consent  of  the  defendant,  obtain 
leave  of  court  to  reinstate  it  on  the  docket,  such  reinstatement 
cannot  have  the  effect  of  restoring  his  priority,  as  against  a  sub- 
sequent attacher.i 

§  430.  Where  property  is  attached  and  sold,  and  the  proceeds 
paid  to  the  plaintiff,  a  reversal  of  the  judgment  by  an  appellate 
court,  on  grounds  not  affecting  the  merits  of  the  plaintiff's 
claim,  will  not  entitle  the  defendant  to  recover  the  proceeds  back 
from  the  plaintiff,  where  it  appears  that  he  prosecuted  his  suit 
in  good  faith,  believing  himself  legally  entitled  to  do  it.  If 
prosecuted,  however,  for  the  purpose  of  obtaining  an  undue  ad- 
vantage, by  getting  hold  of  the  proceeds  of  the  sale  of  the  prop- 
erty, he  would  not  be  permitted  to  avail  himself  of  an  advantage 
thus  improperly  obtained.^ 

§  43L  Where,  as  in  several  States,  the  sale  of  attached  prop- 
erty on  megne  process  is  authorized,  if  an  officer  make  such  sale 
of  part  of  the  attached  effects,  and  realize  therefrom  a  sufficiency 
to  pay  the  debt  on  which  the  attachment  was  obtained,  it  is  held, 
in  Vermont,  that  that  will  not  dissolve  the  attachment  as  to  the 
remainder,  or  impair  the  creditor's  lien  on  it,  whatever  may  be 
the  officer's  liability  for  attaching  more  property  than  was 
needed  to  satisfy  the  debt^ 


183. 


^  Murphy  v.  Crew,  38  Geoigia^  139.  >  JdAnhall  v.  Town,  28  Veimont,  14. 

'  Jackson  v.  HoUowaj,  li  B.  Monroe, 


NoTK.  — A  large  part  of  this  Chapter^  as  arranged  in  some  previous  editions, 
^  heen  transferred  to  Chapter  XIL ;  which  accounts  for  the  hiatus  in  the  section 
numbers  at  this  point. 

In  Chapters  XL  and  XII.  ^  the  matter  of  dissolution  of  attachment  by  otlier 
means  than  those  set  forth  in  ihis  Chapter  is  discussed. 
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CHAPTER  XVn. 

NOTICE  TO  ABSENT  DEFENDANTS  BT  PUBLICATION. 

§  436.  The  mere  issue  of  a  writ  of  attachment,  and  leyying 
it  on  the  property  of  the  defendant,  without  service  of  process  on 
him,  without  notice  to  him  in  any  way,  and  without  appearance  on 
his  part,  is  not  a  sufficient  foundation  for  a  judgment  in  the  attach- 
ment suit  against  him.^  And  as  in  many  cases  the  absence  of 
the  defendant  would  preclude  the  possibility  of  service  of  process 
on  him,  provision  is  usually  made  in  attachment  laws  for  notice 
by  publication  to  absent  defendants,  of  the  institution  and  pen- 
dency of  attachment  suits  against  them,  in  order  that  they  may, 
if  they  see  proper,  appear  and  defend. 

§  436  a.  If  the  statute  do  not  prescribe  a  time  within  which 
sei*vice  by  publication  must  begin  to  be  made,  delay  therein  is 
not  a  ground  for  dismissing  the  action  for  want  of  jurisdiction; 
but  might  justify  a  dismissal  for  failure  to  prosecute.  This  was 
so  held  where  the  suit  was  brought  in  August,  1879,  and  the 
publication  did  not  begin  till  March,  1880.^ 

§  437.  This  notice  is  not  necessary  to  give  the  court  jurisdic- 
tion of  the  action.  Its  object  is  simply  to  inform  the  defendant, 
if  possible,  that  proceedings  have  been  taken  against  him. 
Whether  a  court  has  jurisdiction  of  any  particular  proceeding  is 
determined  by  establishing  its  authority  to  take  the  first  step 
therein.  When,  therefore,  in  an  attachment  cause,  the  ground 
required  by  statute  has  been  laid  for  the  issue  and  execution  of 
the  process,  and  the  process  has  been  issued  and  executed,  the 
jurisdiction  of  the  court  has  attached.  If  this  ground  be  not 
laid,  there  is  no  right  to  take  the  first  step,  and  that  and  all 
subsequent  ones  are  simply  void.     When,  however,  jurisdiction 

^  Edwards  v,  Toomer,  14  Smedes  ft         *  Bacher  «•  Shawban,  41  Ohio  State, 
Marshall,  75 ;  Ridley  v.  Bidlej,  24  Mis-    271. 
aissippi,  648  ;  Martin  v.  Dryden,  6  lUinois 
(1  Gilman),  187. 
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has  been  attained,  the  subsequent  proceedings  must  conform  to 
the  law,  in  order  to  make  the  action  of  the.  court  effectual.  Want 
of  such  conformity  will  be  error,  and,  therefore,  a  good  ground 
for  reversing  the  judgment  of  the  court ;  but  will  not  make  the 
proceedings  void.  When,  therefore,  notice  to  the  defendant  by 
publication  is  required,  it  is  not  an  element  of  the  jurisdiction 
of  the  court,  but  is  necessary  to  authorize  the  court  to  exercise  its 
jurisdiction  by  giving  judgment  in  the  cause ;  ^  and  when  the  de- 
fendant is  thus  notified,  he  is  before  the  court  for  all  purposes 
except  the  rendition  of  a  personal  judgment  against  him ;  ^  and 
the  judgment  obtained  against  him  is  so  far  conclusive,  that  the 
rights  of  purchasers  of  property  under  it  will  be  protected.^ 

In  Michigan,  the  broad  doctrine  is  laid  down,  that  all  excep- 
tional methods  of  obtaining  jurisdiction  over  persons  not  found 
must  be  confined  to  the  cases  and  exercised  in  the  way  precisely 
indicated  by  the  statute;  and  that  a  failure  to  comply  with  the 
statutory  requirements  where  the  jurisdiction  conferred  is  special, 
and  no  personal  service  is  obtained,  renders  the  judgment  null 
and  void.* 

§  437  a.  The  fact  of  publication  according  to  statutory  re- 
quirement must  appear  in  the  record,  or  the  judgment  may  be 
reversed.*  It  may  appear  either  by  the  court's  entering  of  record 
a  finding  of  the  fact,  or  by  setting  out  in  the  record  the  evidence 
of  publication ;  ^  the  former  mode  being  much  preferable.  And 
where  the  record  shows  the  fact  of  publication  to  have  been  duly 
made,  the  filing  of  an  affidavit  in  the  appellate  court,  stating 
that  in  the  first  insertion  of  the  notice  in  the  newspaper  there 
was  a  typographical  error  in  the  defendant's  name,  will  not  be 
suflScient  to  overcome  the  proof  in  the  record.^  Where  the 
statute  does  not  require  the  proof  of  publication  to  be  made  in 
any  particular  mode,  the  court  will  receive  such  evidence  as 
may  be  satisfactory  to  it ;  and  then  it  is  important  that  it  should 
enter  of  record  that  the  publication  has  been  proved.     If  proof 

^  Paine  v.  Mooreland,  15  Ohio,  485;  Millar  v.  Babcock,  29  Ibid.  526;  Wool- 
Williams  V.  Stewart,  8  Wisconsin,  778 ;  kins  v.  Haid,  49  Ibid.  299 ;  Nugent  v. 
Beech  v.  Abbott,  6  Yennont,  586  ;  Mas-  Nugent,  70  Ibid.  52. 
ley  V.  Soott,  49  Missouri,  278 ;  Feild  v.  *  Foyles  v.  Kelso,  1  Blackford,  215  ; 
Dortch,  34  Arkansas,  899  ;  Newman  v.  Haywood  v.  McCrory,  88  Illinois,  469  ; 
Maiming,  89  Indiana,  422.  Sed  contra,  Haywood  v.  Collins,  60  Ibid.  828 ;  Thor- 
Calhoun  p.  Ware,  84  Mississippi,  146.  meyer  v.  Sisson,  88  Ibid.  188  ;  Newman 

*  King  p.  Vance,  46  Indiana,  246.  v.  Manning,  89  Indiana,  422 ;  Spillman 

*  Bliss  9.  Heasty,  61  Illinois,  888.  v.  Williams,  91  N.  Carolina,  488. 

*  Steere  v.  Vanderbei^  67  Michigan,  «  Haywood  v.  Collins,  60  Illinois,  828. 
530;  King  p.  Harrington,  14  Ibid.  582  ;  7  Lawyer  v.  Langhans,  85  Illinois,  188. 
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in  a  particular  mode  be  required  by  statute,  the  fact  of  its  ha?- 
ing  been  made  in  that  mode  may  either  appear  by  inserting  the 
evidence  in  the  record  or  by  a  record  finding  that  the  publication 
has  been  made.  If  the  statute  does  not  require  a  particular 
mode  of  proof,  but  authorizes  the  fact  of  publication  to  be  estab- 
lished by  the  certificate  of  a  printer  or  publisher;  and  it  is 
sought  to  prove  it  in  that  way,  and  to  show  by  the  insertion  of 
the  certificate  in  the  record  that  the  publication  has  been  made, 
it  will  be  insufficient  if  the  certificate  do  not  follow  the  statutory 
authority.  Thus  where  the  law  authorizes  publication  to  be 
shown  by  the  certificate  of  the  printer  or  publisher,  with  a 
written  or  printed  copy  of  the  notice  annexed,  a  certificate  in- 
serted in  the  record,  which  does  not  show  that  the  party  making 
it  was  printer  or  publisher,  will  not  suffice.^  And  where  the 
law  requires  the  certificate  to  state  the  dates  of  the  first  and  la«t 
papers  containing  the  advertisement,  the  omission  to  state  the 
date  of  the  last  paper  vitiates  the  proof.  ^  And  where  the  court 
makes  a  record  finding  of  the  fact  of  publication,  it  is  not  enough 
to  find  ^Hhat  publication  was  made,  giving  the  defendant  notice 
according  to  law ; "  but  the  record  must  show  that  the  publica- 
tion was  made  the  number  of  times  required  by  the  statute.^ 
When  the  court  makes  such  a  finding,  showing  the  due  publica- 
tion of  the  notice,  in  the  manner  and  for  the  number  of  times 
required  by  law,  the  correctness  of  the  finding  cannot  be  collat- 
erally questioned.* 

§  438.  This  subject  presents  itself  in  a  twofold  aspect:  1.  As 
to  the  sufficiency  of  the  notice,  as  the  foundation  for  further 
proceedings  in  the  cause ;  and,  2.  As  to  the  effect  of  failing  to 
publish  notice,  or  of  publishing  an  insufficient  one,  upon  the 
validity  of  the  subsequent  proceedings  in  the  suit,  when  after- 
wards called  in  question  inter  alios, 

§  489.  Under  the  first  head,  the  sufficiency  of  the  notice  to 
authorize  judgment  against  the  defendant  depends  on  its  con- 
formity to  the  statute  in  its  terms  and  its  publication.  As  to 
the  terms,  there  should  be  a  substantial,  if  not  a  strict  compli- 
ance with  the  law.  Therefore,  where  the  advertisement  was 
required  to  ^'  state  the  names  of  the  parties,  the  day,  mouth,  and 

1  Haywood  v.  McCrory,  88  niinois,  *  Dow  v.  Whitman,  36  AUbtma,  604 ; 
459  ;  Haywood  v.  CoUins,  60  Ibid.  828.        Diston  v.  Hood,  83  Ibid.  831. 

>  Haywood  o.  McCroryi  88  HUdois,  459.         *  Freeman  v.  Thompson,  53  Minoari, 

183. 
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year,  when,  and  from  what  court,  and  for  what  sum,  the  writ 
issued,"  and  it  omitted  to  state  the  day,  month,^  and  year  when 
the  writ  issued,  it  was  held  to  be  insuiScient.^ 

§  440.  In  Missouri,  where  the  statute  required  '^  the  court  to 
order  a  publication  to  be  made,  stating  the  nature  and  amount  of 
the  plaintiff's  demand,"  etc.,  it  was  held  that  stating  in  the  notice 
^  that  an  action  of  assumpsit  for  the  sum  of  $403. 70  had  been 
commenced  against  him, "  was  a  sufficient  statement  of  the  nature 
of  the  plaintiff's  demand. '^^  Under  the  same  statute,  it  was  de- 
cided that  a  notice  stating  that  the  proceedings  were  ^^  founded 
on  two  promissory  notes  for  the  sum  of  $386.94,"  was  uncertain 
upon  the  material  point  of  the  amount  actually  claimed;  and 
the  judgment  was  for  that  cause  set  aside.  ^ 

In  the  same  State,  it  was  ruled,  under  a  statute  requiring  the 
defendant  to  be  notified  "that  his  property  had  been  attached," 
that  a  notice  omitting  that  clause  was  bad ;  ^  but  afterwards  a 
judgment  rendered  on  such  a  notice  was  sustained.  ^  Under  the 
same  statute,  a  notice  stating  that  "  his  property  was  about  to  be 
attached,"  was  considered  sufficient^ 

In  Nebraska,  under  a  statute  declaring  that  the  publication 
^must  contain  a  summary  statement  of  the  object  and  prayer  of 
the  petition,  mention  the  court  wherein  it  is  filed,  and  notify 
the  persons  thus  to  be  served,  when  they  are  required  to  answer," 
it  was  at  one  time  held,  that  a  notice  which  did  not  so  describe 
real  estate  that  had  been  attached  as  to  identify  it,  was  wholly 
defective ;  ^  but  afterwards  the  court  receded  from  this  position, 
and  decided  that  it  was  sufficient  for  the  notice  to  say  that  the  de- 
fendant's "  property  had  been  attached ; "  ®  and  still  later  a  notice 
was  pronounced  a  sufficient  compliance  with  the  statute,  which 
wholly  omitted  any  statement  that  the  defendant's  property  had 
been  attached,  and  merely  said  that  the  plaintiff  "has  com- 
menced a  suit  in  attachment "  ^ 

§  441.  In  Michigan,  the  statute  requires  the  clerk,  upon  the 
return  of  the  writ,  to  make  out  an  advertisement,  stating  the 
names  of  the  parties,  the  time  when,  from  what  court,  and  for 
what  sum,   the  writ  was  issued.     A  notice  containing  all  the 

^  Ford  V.  Wilson,  Tappan,  235.  *  Moore  v.  Stanley,  61  Missouri,  817. 

*  Sloan  V.  Forse,  11  Miasoari,  126.  See  *  Harris  v,  Grodner,  42  Missouri,  169. 
Freeman  v.  Thompson,  68  Ibid.  188.  ^  Wescott  v.  Archer,  12  Nebraska,  845. 

*  Haywood  v.  Rnssell,  44  Missoari,  252.  *  Grebe  o.  Jones,  15  Nebraska,  312. 

«  Dnrroesett's  Adm'r  v.  Hale,  88  Mis-         *  Warren  v.  Dick,  17  Nebraska,  241. 
fionri,  346. 
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statute  required  was  made  out  and  published,  bearing  date 
November  23,  1843,  and  stating  that  the  writ  was  issued  on  the 
12th  of  June,  1843,  and  was  ^^  returnable  to  the  second  Tuesday 
after  the  first  Monday  in  November  next,^*  instead  of  instant.  It 
was  regarded  as  a  mere  clerical  mistake,  which  would  not  mis- 
lead, and  did  not  vitiate  the  proceeding.^  So,  where  the  publi- 
cation was  erroneous  in  the  name  of  the  plaintiff,  because  of  the 
insertion  of  a  wrong  initial  of  hie^  middle  name ;  it  was  consid- 
ered not  to  invalidate  the  proceedings,  but  that  thq  judgment  was 
effective  and  conclusive  between  the  parties,  until  reversed. 
And  in  the  same  case  it  was  held,  that  the  publication  was  not 
vitiated  by  reason  of  its  stating  that  the  term  of  court  at  which 
the  defendant  was  required  to  appear  was  in  August,  1887,  in- 
stead of  1867 ;  for  the  law  fixing  the  time  of  holding  the  court 
was  sufficient  notice  of  the  date.^ 

§  441  a.  I^  at  the  time  of  the  institution  of  a  suit  by  attach- 
ment, the  law  require  an  order  of  publication  to  be  made  by  the 
court,  a  subsequent  statute  requiring  it  to  be  made  by  the  sheriff, 
but  having  in  it  no  words  indicating  an  intention  in  the  legisla- 
ture to  give  it  a  retroactive  effect,  will  not  invalidate  an  order 
made  by  the  court.* 

§  442.  In  regard  to  the  time  of  publication,  where  publication 
was  required  to  be  made  for  two  months,  it  was  held  not  suffi- 
cient to  publish  it  for  eight  weeks.* 

§  443.  Under  a  statute  requiring  notice  to  be  published  for 
four  weeks  successively,  an  affidavit  was  made  stating  that  it 
had  been  so  published,  once  every  week,  commencing  on  the 
24th  of  April,  and  ending  on  the  5th  of  May ;  and  it  was  held, 
that  the  statement  that  it  had  been  published  four  weeks  succes- 
sively was  sufficient,  and  the  additional  statement  assigning  the 
dates  of  the  commencement  and  conclusion  of  the  publication, 
was  surplusage,  and  did  not  vitiate  the  previous  general 
statement* 

§  443  a.  Under  a  statute  prescribing  a  publication  for  four 
weeks  successively,  ^^  the  last  insertion  to  be  at  least  four  weeks 

1  Drew  9.  Dequindre,  2  DonglaA,  98.  lin  v,  Claj,  Ibid.  288 ;  Hnnt  v.  Wickliffe, 

*  Morgan  v.  Woods,  83  Indiana,  28.  2  Peters,  201. 

*  Parsons  v.  Paine,  26  Arkansas,  124.  *  Swayze  p.  Doe,  18  Smedes  &  Mar- 

*  Pyle  9.  Cravens,  i  LitteU,  17  ;  Law-  shall,  817. 
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before  the  commencement  of  the  term,"  it  was  ruled,  that  this 
did  not  require  that  the  four  weeks  should  end  before  the  term ; 
but  it  was  sufficient  if  the  last  insertipn  was  four  weeks  before 
the  term.^  And  where  the  statute  required  the  publication  to  be 
^made  for  six  consecutive  weeks,"  it  was  held,  that  a  publication 
first  on  November  8  and  last  on  December  13,  was  complete.^ 

§  444.  Where  the  law  provided  that  the  defendant  should  be 
notified  of  the  pendency  of  the  attachment,  by  publication  of  a 
notice  in  a  newspaper  for  four  weeks  successively ;  and,  in  case 
sixty  days  should  not  intervene  between  the  first  insertion  of  the 
notice  and  the  first  'term  of  the  court,  the  cause  should  be  con- 
tinued ;  it  was  held,  that  the  proper  rule  for  the  computation  of 
time  in  such  case,  was  to  exclude  the  day  on  which  the  notice 
was  first  inserted,  and  include  the  day  on  which  the  term  com- 
menced ;  and  that  a  notice  first  inserted  on  the  27th  of  May,  was 
not  good  for  a  term  of  court  beginning  on  the  25th  of  July.^ 

§  445.  Where  the  law  declared  that  no  judgment  should  be 
entered  on  the  attachment  until  the  expiration  of  twelve  months ; 
during  which  time  the  plaintiff  should  cause  notice  of  the  attach- 
ment to  be  advertised  three  weeks  successively  in  a  public  news- 
paper; publication  at  any  time  within  the  twelve  months  was 
considered  sufficient*  And  where  the  statute  does  not  fix  any 
time  within  which  the  publication  shall  be  commenced,  a  delay 
of  publication  for  two  years  and  a  half  was  not'  regarded  as  a 
sufficient  groimd  for  setting  aside  the  attachment  proceedings.^ 

§  446.  A  common  occurrence  is  for  legislatures  to  change  the 
times  of  holding  courts.  Where  by  any  such  law  the  term  of  a 
court  is  fixed  for  a  time  anterior  to  that  at  which  it  was  formerly 
established,  and  the  full  time  required  by  law  for  publication  of 
notice  is  thereby  abridged,  no  proceedings  in  the  attachment 
suit,  depending  for  their  validity  upon  the  correct  publication  of 
the  notice,  can  properly  be  tdten.  Therefore,  where  the  law 
required  publication  for  six  months,  and  after  publication  was 
ordered,  the  legislature  passed  a  law  requiring  the  court  to  be 
held  at  an  earlier  day  than  before,  which  allowed  only  four 
months  for  publication,  and  judgment  was  taken  at  the  end  of 

^  Haywood  v,  Ru8sell,  44  Missouri,  252.  man),  270 ;  Forsyth  v.  Warren,  62  Ibid. 

'  CoTe  17.  Oil  &  Oil  Land  Co.,  40  Ohio  68. 
Bute,  636.  *  Harlow  r.  Becktle,  1  Blackford,  287. 

*  Yairin  v.  Edmonson^lO  Illinois,  (5  Oil-         *  Matter  of  Clark,  8  Denio,  167. 
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four  months,  it  was  considered  erroneous,  and  was  reversed.^ 
In  Missouri,  however,  where  the  time  of  holding  the  court  was 
changed,  so  as  to  bring  the  term  forward,  and  the  law  provided 
that  ^^  all  writs,  process,  and  proceedings  made  returnable  to  the 
courts  of  either  of  the  above-named  counties  shall  be  returnable 
to  the  courts  held  under  this  act ; "  an  order  of  publication  issued 
after  the  act  took  effect,  requiring  the  defendant  to  appear  at  the 
time  when  the  court  was  to  be  held  under  the  previotus  act,  but 
which  was  published  the  required  number  of  times  before  the 
time  fixed  by  the  new  act  for  holding  the  court,  was  sustained 
in  a  collateral  contest  of  the  validity  of  the  judgment  in  the 
attachment  suit^ 

§  446  a.  All  defects  in  the  notice  or  in  its  publication  are 
waived  by  the  defendant's  appearance  and  traverse  of  the  allega- 
tions of  the  affidavit.^  But  this  waiver  cannot  so  set  up  void 
proceedings  as  to  make  them  valid  ab  initio  as  against  rights  ac- 
quired by  third  persons  in  the  property  attached,  between  the 
time  of  the  levy  of  the  attachment  and  that  of  the  sale  of  the 
property  under  execution  issued  on  judgment  obtained  in  the  at- 
tachment suit.  Thus,  where  an  attachment  was  levied  on  real 
estate,  and  the  defendant  was  not  served,  and  the  case  was 
prosecuted  to  judgment  on  publication  of  notice  to  him;  and 
after  the  sale  of  the  lai^d  on  execution,  the  defendant  appeared 
and  moved  to  set  aside  the  judgment,  not  only  because  of  the 
illegality  of  the  publication,  but  because  the  judgment  was  ren- 
dered on  insufficient  evidence ;  this  was  held  to  be  an  appear- 
ance to  the  merits  and  a  submission  to  the  jurisdiction,  which, 
so  far  as  the  defendant  was  concerned,  might  cure  the  original 
defects ;  but  that  it  did  not  so  validate  the  proceedings  ab  initio 
as  to  vitiate  a  conveyance  of  the  land  made  by  him  during  the 
pendency  of  the  attachment  suit^ 

§  446  J.  A  question  arose  in  New  York,  as  to  the  effect  to  be 
given  in  the  courts  of  that  State  to  a  judgment  rendered  in 
Vermont  against  a  garnishee  there,  for  a  debt  to  a  defendant  re- 
siding in  New  York,  where  no  notice  of  the  suit  was  given  to  the 
defendant     The  case  was  this:  M.,  a  citizen  of  New  York,  was 

1  Saffaracns   v.    Bennett,    6    Howard         •  WOliams  v.   Stewart,  8  Wisooiuiii, 

(Mi.),   277  ;    ColweU  v.   Bank  of  Steu-  778. 
beuville,  2  Ohio,  229,  2d  Edition,  877.  «  Anderson  v.  Cobom,  27  Wisoonsin, 

^  Freeman  v.  Thompson,  63  Missouri,  558. 
183. 
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hired  by  the  Central  Vermont  Railroad  Company  to  do  work  for 
it  in  New  York,  which  was  done^  and  the  company  became  in- 
debted to  M.,  who  sued  the  company  in  New  York  for  the  amount 
due.  The  company  set  up  in  defence  a  partial  payment  made 
by  it,  as  garnishee  of  M.,  in  a  suit  instituted  against  M.  in 
Vermont;  in  which  it  appeared  that  no  notice  whatever,  actual 
or  constructiye,  was  given  to  M.  of  the  pendency  of  the  suit; 
notwithstanding  which  the  Vermont  court  rendered  judgment 
against  M.  as  defendant,  and  against  the  company  as  garnishee. 
The  question  presented  in  New  York  was,  whether  the  payment 
made  by  the  company  under  that  judgment  was  a  good  defence 
pro  tanto  against  M.  's  action ;  and  the  court  held  it  was  not ; 
because  it  had  been  made  in  violation  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States,  which  says :  '^Nor 
shall  any  State  deprive  any  person  of  life,  liberty,  or  property 
without  due  proee$8  of  law, "  The  court  said :  "  Due  process  of 
law  requires  an  orderly  proceeding  adapted  to  the  nature  of  the 
case,  in  which  the  citizen  has  an  opportunity  to  be  heard,  and 
to  defend,  enforce,  and  protect  his  rights.  A  hearing  or  an  op- 
portunity to  be  heard  is  absolutely  essential.  We  cannot  con- 
ceive of  due  process  of  law  without  this."  ^ 

§  447.  But  a  much  more  serious  question  than  any  that  have 
been  mentioned,  arises  when  title  is  claimed  under  judgments  in 
attachment  cases,  where  there  has  been  insufficient  publication, 
or  none  at  alL  Upon  this  point,  it  was  decided  in  Indiana,  iH 
an  action  of  ejectment  for  the  recovery  of  land,  purchased  at 
sheriff's  sale  in  an  attachment  suit,  that  insufficiency  of  publica- 
tion did  not  invalidate  the  proceedings  so  as  to  allow  them  to  be 
impeached  collaterally.* 

§  448.  In  Ohio,  in  a  similar  case,  it  was  at  one  time  held, 
that  the  fact  of  the  notice  required  by  statute  not  having  been 
given,  made  the  judgment  and  sale  under  it  void,  and  that  the 
purchaser  at  the  sale  acquired  no  title ;  ^  but  the  Supreme  Court 
of  that  State  afterwards  reversed  itself  on  this  point,  and  held, 
that  the  proceedings  of  the  court  are  not  so  invalidated  by  the 
failure  to  make  publication,  as  to  make  the  sale  under  them 
void.*    And  it  is  so  ruled  in  Vermont,*  New  York,®  Missouri,^ 

^  Martin  v.  Central  Y t  R.  R.  Co.,  57         «  Paine  v.  Mooreland,  15  Ohio,  435.  See 

New  York  Supreme  Ct  847.  FeUd  v.  Dortch,  S4  Arkansas,  399. 

*  Zeigenhagen  v.  Doe,  1  Indiana,  296.  *  Beech  v.  Abbott,  6  Vermont,  586. 

•  Warner  v.  Webrter,  18  Ohio,  505.  •  Matter  of  Clark,  8  Denio,  167. 

7  Hardin   v.   Lee,  51  Missouri^  241 ; 
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and  lowa,^  and  by  the  Supreme  Court  of  the  United  States.* 
But  in  Maryland,  a  judgment  rendered  without  notice,  personal 
or  constructive,  to  the  defendant,  or  appearance  by  him,  is 
wholly  void,  though  property  be  attached.*  And  so  in  Illinois,* 
and  Nebraska.^  And  in  Michigan,  under  a  statute  in  these 
words :  "  If  a  copy  of  the  attachment  shall  not  have  been  served 
upon  any  of  the  defendants,  and  none  of  them  shall  appear  in  the 
suit,  the  plaintifiF,  on  filing  an  affidavit  of  the  publication  of  the 
notice  hereinbefore  required  for  six  successive  weeks,  may  file 
his  declaration  in  the  suit,  and  proceed  therein,  as  if  a  copj  of 
such  attachment  had  been  served  upon  the  defendants ; "  it  was 
held,  that  where  there  was  no  personal  service,  the  publication 
of  notice  was  necessary  to  enable  the  coijrt  to  obtain  jurisdic- 
tion, and  no  judgment  was  valid  without  it,  and  no  title  passed 
through  a  sale  made  under  it.^  And  in  that  State,  where  the 
statute  required  the  notice  to  be  published  within  thirty  days 
after  the  return  day  of  the  writ,  it  was  held,  that  if  the  publica- 
tion did  not  take  place  within  that  time,  though  it  was  made 
afterwards,  the  court  lost  jurisdiction,  and  the  attachment  pro- 
ceedings were  void.^  And  in  Wisconsin,  strict  compliance  with 
the  requirements  of  the  law  in  regard  to  publication  is  consid- 
ered necessary  to  the  exercise  of  jurisdiction.  Therefore,  where 
the  statute  provided  that  "in  all  cases  where  publication  is 
made,  the  complaint  shall  be  first  filed,  and  the  summons  as 
published  shall  state  the  time  and  place  of  such  filing,"  a  publi- 
cation made  before  the  complaint  was  filed  was  held  not  to 
authorize  the  court  to  take  jurisdiction  of  the  action,  and  that  a 
judgment  rendered  upon  such  publication  was  void.®  And 
where  the  statute  required  an  order  to  be  obtained  from  the 
court,  or  a  judge  thereof,  for  the  publication,  and  ttiat  the 
first  publication  should  be  made  witiiin  three  months  from 
the  date  of  such  order;  the  proceedings  in  an  attachment  case 
were  vacated  and  dismissed,  where  the  plaintiff  took  no  legal 
steps  therein  for  more  than  a  year  after  the  service  of  the 
attachment® 


Freeman  v.  Thompson,  58  Ibid.  188 ; 
Holland  v,  Adair,  55  Ibid.  40;  Kane  v, 
McCown,  Ibid.  181 ;  Johnson  v.  Qnge, 
57  Ibid.  160 ;  Simmons  v,  Missouri  P. 
R.  Co.,  19  Missouri  Appeal,  542. 

1  Gregg  V,  Thompson,  17  Iowa,  107. 

»  Cooper  V.  Reynolds,  10  Wallace,  808. 

•  Clark  V.  Bryan,  16  Maryland,  171. 

*  Haywood  v.  Collins,  60  Illinois,  828. 
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*  Wescott  V.  Archer,  12  Nebraska,  845, 
reversing  Crowell  v.  Johnson,  2  Ibid.  146. 
See  Grebe  o.  Jones,  15  Ibid.  812. 

*  Kingv.  Harrington,  14  Michigan,532. 
7  Millar  v.  Babcock,  29  Michigan,  626. 
^  Anderson  v.  Cobom,  27  Wisconsin, 

558. 

*  Cummings  v.  Tabor,  61  Wisoonain, 
185. 
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§  448  <L  In  this  connection  cases  should  be  noticed  which 
grew  out  of  the  war  of  the  Rebellion,  though  it  is  not  supposable 
that  their  like  will  ever  again  arise  in  the  history  of  this 
country. 

No  principle  is  more  axiomatic  than  that  no  one  shall  be  con- 
demned in  person  or  property  without  notice,  and  an  opportunity 
to  be  heard  in  his  defence.  Such  notice  may  be  actual  or  con- 
structive, as  prescribed  by  law.  Where  actual  notice  is  required 
personal  service  in  a  legal  manner  of  a  due  process  is  a  com- 
pliance with  the  requirement ;  and  in  cases  where  constructive 
notice  is  allowed,  the  duty  of  the  moving  party  is  fulfilled  if  he 
complies  in  every  respect  with  the  law,  usage,  or  rule  of  prac- 
tice, as  the  case  may  be,  which  prescribes  that  mode  of  service.  ^ 

That  the  general  doctrines  as  to  constructive  notice  might  re- 
ceive some  modification  in  connection  with  the  extraordinary  cir- 
cumstances of  that  war,  was  to  have  been  expected. 

What  effect  was  due,  in  law,  to  notices  by  publication  on  one 
side  of  the  military  lines  of  the  contending  forces  to  parties  on 
the  other  side  ? 

This  question  came  before  the  Supreme  Court  of  the  United 
States,  first,  in  cases  where  there  had  been  no  attachment,  and 
then  in  cases  where  title  was  claimed  through  attachment 
proceedings. 

Of  the  former  class,  the  first  case  was  a  bill  in  chancery  to  set 
aside  a  sale  of  stock  in  a  corporation,  made  at  Memphis, 
Tennessee,  in  1863,  under  execution  issued  on  a  decree  of  fore- 
closure of  a  mortgage  of  the  stock.  There  were  three  defendants 
in  that  decree,  upon  none  of  whom  was  there  personal  service  of 
process,  because  all  of  them  were  within  the  Confederate  lines ; 
two  of  them  having  been,  by  the  Union  military  authorities, 
ordered  to  remove  south  of  the  lines  of  the  United  States  forces, 
and  not  to  return ;  and  the  third  having  been  within  the  Con- 
federate lines  during  the  entire  contest.  Publication  of  notice 
to  them  to  appear  was  made  in  accordance  with  the  laws  of 
Tennessee  existing  prior  to  the  rebellion ;  which  was  relied  on 
as  constructive  notice  to  sustain  the  decree  of  foreclosure ;  but 
the  court  held,  that  its  publication  was  "a  mere  idle  form," 
since  they  could  not  lawfully  see  or  obey  it ;  and  that  the  pro- 
ceedings of  foreclosure  were,  as  to  them,  wholly  void  and 
inoperative.* 

This  doctrine  was  afterwards  repeated  in  a  case  from  Louisiana; 

^  Itrle  0.  McVeigli,  91  U.  S.  508.  <  Dean  v,   Nebon,   10  Wallace,  158. 

See  Dorr  v,  Rohr,  82  Virginia,  359. 
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where,  upon  mortgages  of  real  estate,  proceedings  "  by  executory 
process  "  were  instituted  for  the  seizure  and  sale  of  the  property. 
The  proceedings  were  in  accordance  with  the  laws  of  the  State, 
and  under  them  the  land  was  sold,  and  conveyed  to  the  purchaser. 
All  this  occurred,  however,  after  he  had  been  ordered  by  the 
Union  military  authorities,  to  "leave  New  Orleans  for  the  so- 
called  Confederacy,"  and  had  done  so,  and  gone  to  Mobile, 
where  he  remained  until  after  the  capture  of  that  city  by  the 
Union  forces.  He  then  returned  to  New  Orleans,  and  instituted 
proceedings  to  vacate  those  under  which  the  land  had  been 
sold.  The  court  held  them,  as  in  the  former  case,  void  and 
inoperative.^ 

It  will  be  observed  that  in  each  of  these  cases  there  was  noth- 
ing for  the  jurisdiction  of  the  court  to  rest  upon  but  the  notice 
by  publication.  Strictly  speaking,  the  decisions  do  not  bear  on 
cases  of  attachment,  in  which,  as  just  seen,  if  the  writ  be  law- 
fully issued  and  levied  on  property^  the  jurisdiction  of  the  court 
is  established  quaii  in  rem^  and  a  sale  of  the  property  under  the 
attachment  proceedings  is  not  invalidated  by  the  failure  to  make 
due  publication.  Whether,  in  a  case  of  attachment,  a  notice  by 
publication  made  on  one  side  of  the  military  lines  to  a  party 
forced  hy  military  orders  to  go  into  and  remain  on  the  other  side 
of  those  lines,  would  sustain  the  sale  of  the  attached  property, 
has  not,  so  far  as  observed,  been  decided  by  the  Supreme  Court 
of  the  United  States.  But  in  a  case  in  chancery,  brought  to  set 
aside  a  sale  of  property  made  in  an  attachment  proceeding,  in 
which  there  was  notice  by  publication,  where  it  appeared  that 
the  defendant  had  voluntarily  left  Knoxville,  Tennessee,  shortly 
before  the  Union  troops  arrived  there,  and  gone  into  tbe  Confed- 
erate territory,  and  remained  there ;  that  court  held,  that  the 
doctrine  previously  declared  by  it  in  the  cases  of  mortgages  did 
not  apply ;  and  the  court  said ;  **  If  a  party  voluntarily  leaves  his 
country  or  his  residence  for  the  purpose  of  engaging  in  hostilities 
against  the  former,  he  cannot  be  permitted  to  complain  of  legal 
proceedings  regularly  prosecuted  against  him  as  an  absentee,  on 
the  ground  of  his  inability  to  return  to,  or  to  hold  communication 
with,  the  place  where  the  proceedings  are  conducted.  That 
would  be  carrying  the  privilege  of  contra  nan  volentem  to  an  un- 
reasonable extent     We  think  it  cannot  be  set  up  in  this  case."- 

In  a  case,  however,  before  the  United  States  Circuit  Court  for 
the  Western  District  of  Virginia  the  question  came  up  in  direct 

1  Lasere  v.  Rocherefto,  17  Wallace,  487.         *  Ludlow  o.  Ramsey,  11  WaEaoe^  581. 
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form,  in  a  proceeding  in  equity  to  recover  the  amount  of  a  prom- 
issory note  executed  before  the  war  broke  out  by  P.,  in  Virginia, 
to  D.,  in  New  York.     Before  the  war,  P.  made  an  assignment 
to  G.,  in  Virginia,  for  the  benefit  of  P. 's  creditors.     In  1861, 
this  debt  was  confiscated  by  the  Confederate  authorities ;  and  in 
August,  1862,  G.  paid  the  amount  of  it,  in  Confederate  currency, 
to  those  authorities.     Before  that  payment,  one  R.  had  sued  out 
in  Virginia  an  attachment  against  D.,  and  garnished  G.,  and 
gave  notice  thereof  toD.,  by  publication,  in  August,  1862;   but 
took  no  further  step  in  the  case  until  after  the  war ;  when,  with- 
out any  renewed  publication,  he  procured  a  judgment  against 'G., 
as  garnishee ;  but  it  does  not  appear  that  G.  paid  the  judgment. 
In  the  equity  proceeding,  G.  's  executrix  relied  on  the  payment 
made  by  O.  under  the  decree  of  confiscation,  and  also  on  the 
judgment  in  the  attachment  case,  claiming  that  the  latter  could 
not  be  collaterally  impeached.     But  the   court,    holding  that 
under  the  law  of  the  State,  due  and  legal  publication  was  neces- 
sary to  authorize  the  exercise  of  jurisdiction  by  attachment,  de- 
cided that  the  publication  made  during  the  war  was  a  nullity, 
and  therefore  that  the  judgment  against  the  garnishee  in  the 
attachment  suit  was  void,  and  said :  '^  The  publication  was  made 
during  the  war,  when  all  intercourse  or  correspondence  between 
the  citizeng  of  the  belligerent  States  was  interdicted.     D.  could 
not  lawfully  have  received  it,  and  if  he  had  done  so  surrepti- 
tiously, he  could  not  have  obeyed  the  summons,  and  repaired  to 
his  defence  before  an  insurrectionary  tribunal.     The  question, 
therefore,  arises  whether  a  publication  under  such  circumstances 
fulfils  the  requirements  or  intentions  of  the  law.     Had  these 
transactions  transpired  in  a  time  of  peace,  there  can  be  no  doubt 
of  the  validity  of  this  judgment     But  a  publication  flagrante 
bello^  purporting  to  be  notice  to  a  citizen  of  a  belligerent  State, 
18  'a  mere  idle  form;  the  party  could  not  see  or  obey  it.*  "  ^ 

§  448  J.  Where  the  law  required  the  clerk  issuing  an  order  of 
publication  to  designate  the  newspaper  in  which  the  order  should 
be  published,  it  was  held,  that  the  omission  of  the  clerk  to  make 
such  designation  would  not  authorize  the  collateral  impeachment 
of  the  judgment  in  the  attachment  suit* 

§  449.  But  where  no  process  is  served  on  the  defendant,  nor 
property  attached,  nor  garnishee  charged,  nor  appearance  en- 
tered, a  judgment  against  the  defendant^  based  on  a  publication 

^  Dorr  V.  Gibboney,  S  Hughes,  882.  *  Kane  v,  McCown,  55  Missonzi,  181. 
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of  the  pendeney  of  the  suit,  will  be  void,  and  may  be  impeached 
collaterally,  or  otherwise,  and  forms  no  bar  to  a  recovery  sought 
in  opposition  to  it,  nor  any  foundation  for  a  title  claimed  under 
it ;  ^  notwithstanding  the  statute  law  of  the  State  expressly  author- 
ize a  judgment  to  be  rendered  against  a  defendant  under  such 
circumstances.^  In  cases  of  this  description,  while  a  le?y  on 
property  would  justify  the  exercise  of  jurisdiction,  and  the  gar- 
nishment of  one  indebted  to  the  defendant  would  be  regarded, 
pro  hac  vice,  as  equivalent  to  a  levy,^  yet  the  indebtedness  of  the 
garnishee  must  be  shaum ;  and  a  judgment  rendered  against  a 
garnishee  who  does  not  appear  and  answer,  and  against  whom, 
in  such  case,  the  statute  authorizes  judgment  to  be  rendered  for 
the  whole  amount  of  the  judgment  against  the  defendant,  without 
proof  of  his  indebtedness  to  the  defendant,  will  not  sustain  the 
jurisdiction.* 

§  449  a.  In  cases  where  the  property  of  the  defendant  is  at- 
tached, but  no  service  of  process  is  had  upon  him,  and  publica- 
tion is  made,  the  plaintiff  can  take  judgment  for  no  more  than 
the  amount  sworn  to  by  him  in  the  affidavit  for  obtaining  the  at- 
tachment and  interest  thereon,  if  it  be  an  interest-bearing  debt, 
and  costs.  ^  An  in  such  cases,  if  the  property  attached  be  not 
sufficient  to  satisfy  the  judgment  obtained,  a  further  suit  to  re- 
cover the  balance  can  only  be  maintained  on  the  original  cause 
of  action ;  and  in  such  further  suit,  the  defendant  may  set  up 
and  rely  upon  any  defence  he  could  have  interposed  had  no  suit 
by  attachment  been  brought ;  and  the  plaintiff  cannot  conclude 
the  defence  by  producing  the  judgment  in  the  attachment  suit 
That  judgment  is  only  conclusive  of  the  fact  that  such  a  proceed- 
ing was  had.^ 

1  Ante,  %  6  ;  Eaton  v.  Badger,  88  New  that  the  attachment  of  property  of  the 

Hamp.  228 ;  Carleton  v.  Washington  Ins.  defendant    must     affirmatively    appear ; 

Co.,  85  Ihid.  162  ;  Smith  v.  McCutchen,  and  that  the  return  did  not  show  that 

88  Missouri,  415  ;  Abbott  v.  Sheppard,  any  property  of  his  had  been  attached. 

44  Ibid.  278  ;  Bruce  v,  Cloutman,  45  New  Repine  v.  McPherson,  2  Eansasi  840. 
Hamp.  87  ;  Cooper  v.  Smith,  25  Iowa,         '  Pennoyer  0.  Neff,  95  United  Stetes, 

269.    In  Kansas,  where  property  was  at-  714. 

tached,  but  the  sherifTs  return  did  not         *  Thompson  v,  AUen,    4    Stewart  k 

show  it  to  be  the  property  of  the  defend-  Porter,  184. 

ant ;  and  there  was  no  service  of  process  ^  Haggerty  9.  Ward,  25  Texas,  144. 
upon  the  defendant,  but  notice  by  pubU-  *  Henrie  v.  Sweasey,  5  Blackford,  278 ; 
cation  ;  the  judgment  rendered  in  the  Rowley  v.  Berrian,  12  lUinois,  198 ;  Hob- 
case  was  held  to  be  void,  because  such  son  v.  Emporium  R.  £.  4b  M.  Co.,  42  lUd. 
notice  was  available  only  when  the  plain-  806 ;  Fon^  «.  Warren,  62  Ibid.  68. 
tiff  sought  to  subject  the  defendant's  *  AmU^  §  5.  Bliss  v.  Heasty,  61  Illi- 
property  to  the  payment  of  his  claim ;  nois,  888. 
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§  449  &.  As  between  several  different  plaintiffs  in  attachment 
against  a  common  defendant,  we  have  seen  the  effect  of  changing 
or  increasing  the  demand  upon  which  an  attachment  was  ob- 
tained.^ In  cases  where  the  defendant  is  not  served  with  process, 
but  is  notified  by  publication,  it  is  of  special  moment,  not  only 
to  other  attaching  creditors,  but  to  the  defendant,  that  his  prop- 
erty should  in  any  case  be  held  answerable  only  for  the  claim 
for  which  the  attachment  was  originally  obtained.  It  is,  there- 
fore, wholly  inadmissible  for  the  plaintiff  (at  least  without  a 
new  notice  by  publication  of  an  amendment  changing  or  enlar- 
ging the  cause  of  action)  to  introduce  a  new  cause  of  action ;  for 
the  court  has  no  power  in  such  a  case  to  render  a  judgment  on 
a  demand  of  which  the  defendant  has  no  notice,  actual  or 
constructive.^ 

^  Ante,  S  282.  *  Stewart  v.  Andenon,  70  Texas,  688  ; 

McBee  v.  Biown,  45  Ibid.  508. 
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CHAPTER  XVnL 

OABNISHMENT.  —  GENERAL  VIEWa  —  DIYISION  OP  THE  SUBJECT. 

§  450.  We  come  now  to  that  operation  of  an  attachment, 
whereby  property  that  cannot  be  seized  may  be  reached  by  the 
process,  and  debts  due  to  the  defendant  may  be  subjected  to  the 
payment  of  his  debts.  This  latter  is  the  sole  and  distinctive 
feature  of  attachment  by  the  custom  of  London,  from  which,  as 
before  remarked,  have  spnmg  the  systems  of  attachment  laws  in 
the  United  States. 

§  451.  The  peculiar  operation  of  the  process,  by  which  effects 
of  the  defendant  which  cannot  be  seized  and  taken  into  custody 
may  still  be  rendered  liable  to  the  payment  of  his  debts,  has 
received  the  designation  of  ^arm«Am«nf,^  or  warning,  and  the  per- 
son in  whose  hands  such  effects  are  attached  is  styled  ffamUhee^ 
because  of  his  being  gamished^^  or  warned,  not  to  pay  the 
money  or  deliver  the  property  of  the  defendant  in  his  hands  to 
him,  but  to  appear  and  answer  the  plaintiff's  suit'  This  desig- 
nation exists  in  all  the  States,  except  some  in  New  England, 
where  the  party  so  warned  is  called  trtLstee^  and  the  process 
under  which  he  is  warned  is  called  trustee  process.  In  Vermont 
and  Connecticut,  he  is  also  sometimes  called  factory  and  the 
process,  factorizing  process.  The  terms  garnishment  and  gar- 
nishesy  being,  however,  so  nearly  of  universal  use,  will  be  re- 
tained throughout  this  work. 

§  451  a.  Throughout  the  United  States  garnishment  is  a 
purely  statutory  proceeding,  and  cannot  be  pushed  in  its  opera- 
tion beyond  the  statutory  authority  under  which  it  is  resorted  ta 

1  In  Relham'a  Norman  Dictionaiy  the  avoided  the  very  prevalent  corruption  of 

original  of  this  term  is  given,  as  follows  :  it  into  **  gamishe^d,"  which  disfignreB  the 

Garner,   oarnisher,  to  warn,  to  sum-  Reports  of  this  country.    I  have,  with 

mons.      Garnibhbment,  oarnissement,  equal  care,  shunned  the  displacement  of 

GARNISH  ANT,     0ARNBT8EINT,     wamlug,  the  words  "  gamish  "  and  '*  garnishing," 

summons,  notice.  by   '*  garuishee '*   (used  as  a  verb),  and 

3  This  being  the  firat  instance  of  the  "  gamishe«ing.*' 

nse  of  this  word  in  this  book,  I  deem  it  *  Priv.  Londini,  256;  Comyns's Digest^ 

proper  to  remark,  that  I  have  studiously  Attachment,  £. 
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Thu8,  unless  the  statute  expressly  so  provide,  no  effects  of  the 
defendant,  coming  into  the  garnishee's  hands,  or  indebtedness 
accruing  from  the  garnishee  to  the  defendant,  after  the  garnish- 
ment^ are  bound  thereby.^  So,  if  a  garnishee  die  before  he  has 
answered,  his  administrator  cannot  be  required,  unless  by  ex- 
press statute,  to  take  his  place  and  answer  the  interrogatories 
propounded  by  the  plaintiff.  *  So,  where  a  Safe  Deposit  Com- 
pany was  summoned  as  garnishee  of  one  who  rented  a  safe  in  its 
vaults,  the  contents  of  which  did  not  appear ;  and  the  court  was 
asked  to  order  the  garnishee  to  open  the  safe  and  file  an  inven- 
tory of  its  contents ;  the  order  was  refused  because  there  was  no 
authority  in  the  court  for  such  a  proceeding.^  So,  where  a  bank 
was  garnished,  in  whose  vault  was  a  small  trunk,  deposited 
there  by  the  defendant,  of  the  contents  of  which  no  officer  of  the 
bank  had  any  knowledge;  it  was  held,  that  the  garnishee  could 
not  be  charged,  because  it  did  not  appear  that  the  trunk  con- 
tained attachable  effects ;  and  the  court,  while  recognizing  the 
English  doctrine,  that  an  officer,  in  the  service  of  an  execution, 
may  break  open  the  defendant's  private  trunk,  for  the  purpose 
of  selling  the  contents,  if  they  are  liable  to  execution,  yet  said 
that  the  officer  must  first  obtain  lawful  possession  of  the  trunk ; 
and  to  that  the  court  could  not  help  him  in  the  pending  case.^ 
So,  where  it  was  sought  to  charge  one  as  garnishee  of  A.,  on 
account  of  a  debt  due  from  the  garnishee  to  the  firm  of  A.  &  B., 
and  the  court  was  asked  to  cite  A.  and  B.  to  appear  and  litigate 
their  respective  rights  in  the  debt,  so  as  to  enable  the  plaintiff 
to  show  that,  in  fact,  B.  had  no  interest  in  the  debt,  the  request 
was  refused,  because  the  attachment  law  did  not  authorize  such 
a  proceeding.^ 

^  PoBt,  %  667  ;  Blias  v.  Smith,  78  Illi-  claimed  that  there  was  property  of  the 

Aois,  359 ;   Hoffman   v.    FitzwiUiara,   81  defendant,   was   sustained,    as   necessary 

Ibid.  521 ;  Sievers  v.  Woodbnm,  •  S.  W.  to  enable  the  sheriff  to  execute  the  writ. 

Co.,  43  Michigan,  275  ;  Buriington  k  M.  United  States  v.  Graff,  67  Barbour,  804. 
R.  R.  Co.  V,  Thompson,  31  Kansas,  180  ;         *  Bottom  v.   Clarke,   7  Cashing,  487. 

Exoelsior  B.  &  S.  Co.  9.  Haines,  5  Penn.  But  in   Georgia,   where  a  box  was    de- 

Coanty  Court,  631.  posited  by  the    defendant    in    the  gar- 

'  Tate  V,  Morehead,  65  North  Carolina,  nishee*s  store,  without  any  liability  being 

681.    See  Welch  v,  Gurley,  2  Haywood,  assumed  by  the  latter  in  reference  to  it ; 

(N.  C),  334;  Gee  v,  Warwick,  Ibid.  854 ;  and  after  the  garnishment  he  permitted 

White  V.   Ledyard,    48  Michigan,    264 ;  the    defendant    to    remove    it ;    he    was 

Breeht  v.  Corby,  7  Missouri  Appeal,  300.  charged  as  garnishee  for  the  value  of  its 

*  Gregg  o.  Nilson,  1  Legal  Gazette  R.  contents,  upon  the  value  being  proved. 

128 ;  8  Philadelphia,  91.     In  New  York,  Loyless  v.  Hodges,  44  Georgis,  647. 
an  order  by  the  court  to  the  sheriff  to         *  Sheedy  v.   Second   Nat.   Bank,    62 

<)pen  a  safe  and  tin  box  in  possession  of  Missouri,  17. 
>Qch  a  company,  and  in  which  it  was 
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§  451  b.  Garnishment  rests  wholly  on  judicial  process,  and 
depends  on  the  due  pursuit  of  the  steps  prescribed  by  law  for  its 
prosecution.  It  can  borrow  no  aid  from  volunteered  acts  of  the 
garnishee.  Such  acts  will  be  regarded  as  void,  so  far  as  they 
interfere  with  the  rights  of  third  parties.  Thus,  where,  under  a 
law  requiring  the  garnishment  process  to  be  personally  served 
on  the  garnishee,  one  acknowledged  and  accepted  service  bj 
writing  on  the  petition,  it  was  held,  that  he  had  no  ri^t  to  do 
so,  and  that  the  acceptance  or  waiver  of  service  was  a  nullity,  aa 
against  other  attaching  creditors ;  ^  and  equally  so  as  against  an 
assignee  of  the  debt  in  respect  of  which  the  garnishee  waa 
charged.*  So,  where  the  statute  prescribed  that  process  should 
be  served  on  a  corporation  by  service  on  the  president,  or  any 
director  or  manager  thereof,  an  admission  of  service  of  garnish- 
ment by  the  attorney  of  a  corporation  was  held  insufficient  to 
give  the  court  jurisdiction  of  the  corporation.*  So,  where  no 
legal  service  of  process  had  been  made  on  a  corporation  as  gar- 
nishee, and  yet  the  secretary  of  the  corporation  appeared  and 
answered,  and  made  no  objection  to  the  sufficiency  of  the  ser- 
vice ;  it  was  held  that  no  judgment  could  be  rendered  against  the 
corporation.^    So,  where  a  garnishment  was  made  after  the  re- 

^  Schindler  v.  Smith,  18  Loaisiana  does  not  appear  that  any  question  as  to 
Annual,  476.  The  court  said  :  '*  The  the  legality  of  the  proceeding  was  raised ; 
garnishee,  in  the  eyes  of  the  law,  is  a  and  the  case  cannot  therefore  he  considered 
mere  stakeholder,  a  custodian  of  the  as  militating  against  the  position  taken  in 
property  attached  in  his  hands ;  he  has  the  text.  Roy  •.  Heard,  38  Mississippi, 
no  pecuniary  interest  in  the  matter  ;  he  644.  In  Vermont,  where  the  "  trustee 
has  no  cost  to  pay,  and  therefore  none  to  process "  has  the  character  and  effect  of 
save  ;  his  husiness  is  to  let  the  law  take  a  summons,  it  was  decided  that  serrice 
its  course  between  the  litigants  ;  he  has  thereof  on  a  trustee  [garnishee]  by  his  sc- 
no  right  to  accept  or  waive  service  of  cepting  service,  is  vidid  to  hold  tiie  fonda 
the  proceeding,  thereby  favoring  one  in  his  hands  as  against  a  subsequent  ss- 
party  at  the  expense  and  iignry  of  an-  signee.  Gaboon  v,  Morgan,  88  Yermont, 
other,  and  creating  actually  a  privilege  234.  In  Texas,  it  was  held,  that  the  doc- 
with  priority  in  favor  of  one  creditor  to  trine  stated  in  this  section  does  not  apply 
the  prejudice  of  another."  See  Citizens  in  the  suit  of  a  creditor  against  the  gar- 
Bank  V,  Payne,  21  Ijouisiana  Annual,  nishee  himself,  on  his  answer,  when  he 
380  ;  Hodges  v.  Graham,  25  Ibid.  365  ;  has  voluntarily  appeared  before  the  officer, 
Phelps  V,  Bough  ton,  27  Ibid.  592 ;  Wood-  and  no  rights  of  an  opposing  creditor  are 
folk  V.  Whitworth,  5  Caldwell,  561  ;  involved.  Freeman  «.  Miller,  51  Texas, 
Gates  V.  Tusten,   89  Missouri,   13;  Ep-  443. 

stein  V.  Salorgne,  6  Missouri  Appeal,  352 ;         *  Hebel  v.  Amazon  Ins,  Co.,  S3  Michi- 

Connor  v.  Pope,  18  Ibid.  86  ;  Nelson  v,  gan,  400. 

Sanborn,  64  New  Hamp.  310  ;  Insurance         *  Northern  Central  B.  Co.  v.  Rider,  45 

Co.  V.  Friedman,  74  Texas,  56.    In  Missis-  Maryland,  24. 

sippi,  a  case  is  reported  where  there  was         *  Raymond  v,  Rockland  Co.,  40  Conn, 

no  service  of  process  upon  the  garnishee,  401.    See  McDonald  «.  Moore,  65  Iowa, 

but  he  appeared  and  answered,  and  the  171  ;  Haley  o.  H.  k  St.  J.  R.  Co.»  80 

court  took  action  on  his  answer  ;  bat  it  Missouri,  112 ;  Fletcher  v.  Wear,  81  Ibid. 
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turn  day  of  the  writ,  and  the  garnishee  appeared  and  answered, 
and  judgment  was  rendered  against  him ;  it  was  decided,  that 
the  process  under  which  he  was  summoned  had  no  validity ;  that 
he  therefore  stood  as  though  he  had  voluntarily  appeared  and 
answered  interrogatories  without  notice;  and  the  judgment 
against  him  was  set  aside  as  against  other  creditors.^  But 
where  a  writ  was  issued  on  the  28th  of  April,  and  named  as  the 
return  day  April  10th  of  the  same  year,  and  the  garnishee  ap- 
peared and  answered  on  the  10th  of  May;  it  was  considered, 
that  the  return  day  named  in  the  writ  was  obviously  a  mere 
clerical  error  which  did  not  invalidate  the  proceedings,  and  that 
the  appearance  and  answer  of  the  garnishee  was  a  waiver  of  the 
error.  ^ 

§  451  c.  Garnishment  is  a  process,  not  a  pleading,  and  serves 
its  purpose  when  it  brings  the  garnishee  before  the  court  If 
there  are  defects  in  the  process,  they  are  the  subject  of  a  motion 
to  quash,  ^  or  of  a  plea  in  abatement,  and  cannot  be  reached  by 
demurrer.  * 

§  451  d.  In  garnishment  as  in  the  case  of  a  levy  on  property,^ 
it  is  the  return  of  the  officer  upon  the  writ  which  constitutes  the 
attachment  of  the  defendant's  property  in  the  garnishee's  posses- 
sion, or  of  the  debt  due  from  the  garnishee  to  the  defendant ;  and 
the  proceeding  will  fail  if  the  return  do  not  show  a  garnishment 
in  conformity  to  the  statute.  In  Missouri  the  statute  provided, 
as  to  service  and  return,  as  follows :  — 

*' When  goods  and  chattels,  money,  or  evidences  of  debt  are  to  be 
attached,  ...  if  uot  accessible,  the  officer  shall  declare  to  the  person 
in  possession  thereof  that  he  attaches  the  same  in  his  hands,  and  sum- 
mon snch  person  as  garnishee. 

'^  When  the  credits  of  the  defendant  are  to  be  attached,  the  officer 
Bhall  declare  to  the  debtor  of  the  defendant,  that  he  attaches  in  his 
hands  all  debts  due  from  him  to  the  defendant,  .  .  .  and  summon  such 
debtor  as  garnishee." 

Under  this  statute  an  officer  returned  upon  a  writ  of  attach- 
ment that  he  had  ^'served  the  writ  by  summoning  A.  as  gar- 

624  ;  Fanner  v.  Medcap,  19  Missouri  Ap-  *  Wellover  v,  Soule,  80  Michigan,  481. 
peal,  250 ;  Insurance  Co.  v,  Friedman,  74  '  Stevens  v.  DiUman,  86  Illinois,  283. 
Texas,  56.  *  Curry  v.  Woodward,    60  Alabama, 

^  Southern  Bank  v.  McDonald,  46  Mis-  258. 
floori,  81.    See  Desha  v.  Baker,  8  Arkan-         *  AwU^  {  205. 
8aB,509. 
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nishee,  to  appear  and  answer  touching  his  indebtedness  to  B. 
the  defendant ; "  and  the  return  was  held  insufficient  to  con- 
stitute ai^  attachment  of  anything  in  the  garnishee's  hands,  and 
therefore  that  the  court,  as  to  him,  acquired  no  jurisdiction.^ 

So,  where  the  statute  authorized  notice  of  garnishment  to  be 
served  on  a  railroad  corporation  "  by  delivering  the  same  to  the 
nearest  station  or  freight  agent  of  such  corporation  in  the  county 
in  which  the  cause  of  action  is  pending, "  and  the  officer  returned 
that  he  had  garnished  a  railroad  company  '^  by  delivering  a  copy 
of  the  notice  to  D.  W.  S.,  nearest  agent  of  the  H.  &  St  J.  R. 
Co ; "  it  was  held,  that  the  company  could  not  be  charged  as  gar- 
nishee because  it  did  not  appear  by  the  return  that  the  agent  upon 
whom  service  was  had  was  either  a  station  or  freight  agent  ^ 

§  452.  Garnishment  is  in  the  nature  of  a  proceeding  in  rem^ 
since  its  aim  is  to  invest  the  plaintifiP  with  the  right  and  power 
to  appropriate,  to  the  satisfaction  of  his  claim  against  the  de- 
fendant, property  of  the  defendant's  in  the  garnishee's  hands,  or 
a  debt  due  from  the  garnishee  to  the  defendant*  It  is,  in  effect, 
a  suit  by  the  defendant,  in  the  plaintiff's  name,  against  the  gar- 
nishee, without  reference  to  the  defendant's  concurrence,  and, 
indeed,  in  opposition  to  his  will.  Hence  the  plaintiff  tisually 
occupies,  as  against  the  garnishee,  just  the  position  of  the  de- 
fendant, with  no  more  rights  than  the  defendant  had,  and  liable 
to  be  met  by  any  defence  which  the  garnishee  might  make 
against  an  action  by  the  defendant*  Where,  however,  the  gar- 
nishee holds  property  of  the  defendant  under  a  fraudulent  trans- 
fer or  arrangement,  the  right  of  the  plaintiff  to  hold  the  garnishee 
is  not  limited  by  the  defendant's  right  against  the  latter.  And 
there  are  other  cases,  as  we  shall  hereafter  see,  in  which  a  gar- 
nishee may  be  held,  though  the  defendant  could  not  at  the  time 
of  the  garnishment  maintain  an  action  against  him.^ 

Garnishment  is  not  only  in  effect  a  suit  by  the  defendant  in 
the  plaintiff*s  name  against  the  garnishee,  but  it  has  been  held 

1  Nowell  V.  Porter,  62  Missouri,  809.  "The  trustee  process  operates  ss  a  spe- 

Soe  Keane  v.  Bartholow,  4  Missouri  Ap-  cies  of  compulsory  statute  assignment,  br 

peal,  507 ;   Epstein  v,  Saloi^e,  ff  Ibid,  which  a  creditor  may  obtain  that  by  opera- 

852  ,  Connor  v.  Pope,  18  Ibid.  86  ;  Swal-  tion  of  law  which  his  debtor  might  volnn- 

low  V.  Duncan,  Ibid.  622;  Todd  v.  Mis-  tarily  assign  to  him  in  payment  of  his  debt." 

Bouii  P.  R.  Co.,  88  Ibid.  1 10.  See  CampbeU  o.  Nesbitt,  7  Nebraska,  800 ; 

>  Haley  v.  H.  &  St.  J.  R.  Co.,  80  Mis-  Sears  v.  Thompson,  72  Iowa,  61. 

souri,  112.    See  Gates  v.  Tusten,  89  Ibid.  ^  Daniels  v.   Clark,    88    Iowa,  556  ; 

18  ;  Mangold  9.  Dooley,  Ibid.  111.  Mooney  v.  XJ.  P.  B.  Co.,  68  Ibid.  846. 

<  In  Strong  v.  Smith,  1  Metcalf,  476,  •  Pod,  $  464. 
the  Supreme  Court  of  Massachusetts  said  : 
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to  be  in  fact,  a  suit,  in  the  legal  acceptation  of  the  term.  In 
Alabama,  garnishment  was  regarded  as  a  suit,  where  an  admin- 
istrator was  garnished  within  six  months  after  grant  of  letters  of 
administration,  and  the  proceeding  was  objected  to,  because  of  a 
statutory  provision  which  declared  that  '^  no  suit  must  be  com- 
menced against  an  administrator  as  such,  until  six  months  after 
the  grant  of  letters  of  administration."^  In  the  Circuit  Court 
of  the  United  States  for  Arkansas,  the  question  came  up  in  this 
shape.  A.,  a  citizen  of  Arkansas,  recovered  judgment  in  that 
court  against  B.,  a  citizen  of  Texas,  and  issued  execution  there- 
on, under  which,  in  conformity  with  a  statute  of  Arkansas,  C,  a 
citizen  of  that  State,  was  summoned  as  garnishee.  The  question 
was,  whether,  as  the  plaintiff  and  the  garnishee  were  citizens  of 
the  same  State,  the  court  had  jurisdiction  of  the  proceeding.  If 
the  garnishment  was  a  suit,  it  came  within  the  provision  pro- 
hibiting the  court  from  taking  jurisdiction  of  a  suit  between  citi- 
zens of  the  same  State.  The  court,  in  the  following  terms,  held 
it  to  be  a  suit:  ''The  proceeding  must  be  regarded  as  a  civil 
suit,  and  not  as  a  process  of  execution  to  enforce  a  judgment 
already  rendered.  It  may  be  used  as  a  means  to  obtain  satis- 
faction of  a  demand,  in  the  same  manner  as  a  suit  may  be  re- 
sorted to  on  a  judgment  of  another  State,  with  a  view  to  coerce 
the  payment  of  such  judgment  In  this  proceeding  the  parties 
have  day  in  court ;  an  issue  of  fact  may  be  tried  by  a  jury,  evi- 
dence adduced,  judgment  rendered,  costs  adjudged,  and  execu- 
tion issued  on  the  judgment.  It  is  in  every  respect  a  suit,  in 
which  the  primary  object  is  to  obtain  judgment  against  the  gar- 
nishee, and'  certainly  cannot  with  any  plausibility  be  treated  as 
process  of  execution,  or  as  part  of  the  execution  process ;  for  if 
80,  there  could  be  no  necessity  or  propriety  in  resorting  to  this 
forum  to  investigate  the  relations  of  debtor  and  creditor. "  ^ 

Garnishment  being  a  suit,  it  is  the  right  of  the  plaintiff  to 
dismiss  or  discontinue  it  at  any  time  before  verdict;  and  the 
garnishee  has  no  right  to  object  to  the  dismissal.^ 

§  452  0.  Gkmishment  cannot  be  extended  in  its  operation  so 
as  to  charge  a  garnishee  on  account  of  property  of  the  defendant 

1  Moore  v.  Stainton,  22  Alabama,  881 ;  22 ;  Caldwell  v,  Stewart,  30  Iowa,  879  ; 

Travis  «.  Tartt,  8  Ibid.  674 ;  Edmonson  Delacroix  r.  Hart,  24  Loniaiana  Annual, 

V.  DeKalb  Ck)unty,   51   Ibid.   108.     See  141  ;  Dewey  v.  Garvey,  180  Mass.  86. 
Thorn  V.  Woodraff,  5  Arkansas,  55  ;  Gor-         *  Timstall  v.  Worthington,  Hempetead, 

man  v.  Swaggerty,  4  Sneed,  560  ;  Jones  662.     Sed  contra^  Kiddarlin  v.  Myer,  2 

V.  New  York  &  Erie  R.  R.  Co.,  1  Grant,  Miles,  242. 
457  ;  Malley  v.  Altman,   14  Wiaconsin,         *  Griel  v.  Loftdn,  66  Alabama,  691. 

[891] 


§  468  GARNISHMENT.  —  GENBBAL   VIEWS.  [CHAP.  XVni. 

which)  at  the  time  of  the  gamishmenty  is  not  within  the  sphere 
of  the  jurisdiction  of  the  court  issuing  the  process.  The  service 
of  the  process  confers  jurisdiction  of  the  garnishee  personally,  so 
far  as  to  require  him  to  answer ;  but  when  it  shall  appear  by  his 
answer,  or  otherwise,  that  the  re9  in  his  possession  or  under  his 
control  is  out  of  the  jurisdictional  sphere  of  the  court,  no  judg- 
ment can  be  rendered  against  him  in  respect  thereof,  and  he 
must  be  discharged.^ 

§  453.  Garnishment  is  an  effectual  attachment  of  the  effects 
of  the  defendant  in  the  garnishee's  hands,^  differing  in  no  essen- 
tial respect  from  attachment  by  levy,  except  that  the  plaintiff 
does  not  acquire  a  clear  and  full  lien  upon  the  specific  property 
in  the  garnishee's  possession,  but  only  such  a  lien  as  gives  him 
the  right  to  hold  the  garnishee  personally  liable  for  it  or  its 
yalue,^  and  to  restrain  the  garnishee  from  paying  his  debt  to  the 
defendant*  The  defendant's  rights  in  the  property  in  the  gar- 
nishee's hands  are  so  far  extinguished,  as  to  prevent  the  defend- 

1  PoBt^  §  474  ;  Lawrence  v.  Smith,  45  Coal  Co.,  98  MiBsouri,  287.  It  is  a  com- 
New  Hamp.  688 ;  Western  B.  R.  v.  Thorn-  mon  expression  by  coorts,  that  by  gar- 
ton,  60  Georgia,  800  ;  Sutherland  t^.  Sec-  nishment  the  phiintiff  acquires  a  lien  on 
ond  Nat.  Bk.,  78  Kentuky,  250 ;  Penn.  the  debt  due  from  the  garnishee  to  the 
K  R.  Co.  V.  Pennock,  51  Penn.  State,  244 ;  defendant ;  but  perhaps  the  view  stated 
Wheat  0.  P.  C.  &  Ft.  D.  B.  B.  Co.,  4  in  the  text  is  the  more  proper  one.  In 
Kansas,  870  ;  Bates  v.  C.  M.  &  St.  P.  B.  Illinois  it  was  held,  that  garnishment  im- 
Co.,  60  Wisconsin,  296  ;  Tiugley  v.  Bate-  poses  no  lien  upon  the  effects  in  the  gsr- 
man,  10  Mass.  848  ;  Montrose  P.  Co.  o.  nishee*s  hands,  and  does  not  put  them  t» 
Dodson  k  H.  M.  Co.,  76  Iowa,  172;  Bowen  cutiodia  legis,  Bigelow  r.  Andress,  81 
V.  Pope,  26  Illinois  AppeUate,  238  ;  125  Illinois,  822.  But  see  Smith  v.  Clinton 
Illinois,  28;  Insurance  Co.  v.  Friedman,  Bridge  Co.,  18  Brad  well,  572.  In  Sonth 
74  Texas,  56.  Carolina,  on  the  other  hand,  the  Court  of 

^  Kennedy  9.  Brent,  6  Cranch,  187  ;  Appeals  said  :  "  Our  opinion  is,  that  an 

Parker  v.  Kinsman,  8  Mass.  436 ;  Blais-  actual  seizure  is  not  essential  to  create 

dell  0,  Ladd»  14  New  Hamp.  129 ;  Bur-  the  attachment  lien,  but  that  the  service 

lingame  v.  Bell,  16  Mass.  818 ;  Swett  v,  of  the  writ  on  one  in  whose  custody  or 

Brown,   5  Pick.   178  ;  Tindell  v.  Wall,  control  the  assets  of  the  absent  debtor 

Busbee,  8 ;  Tillinghast  v.  Johnson,  5  Ala-  may  be,  is  sufficient  to  make  the  whole 

bama,  514 ;  Thompson  v,  Allen,  4  Stew-  assets  in  his  hands  secure  and  liable  in 

art  &  Porter,  184 ;  Bryan  v.  I^ashley,  18  law,  to  answer  any  judgment  that  shall 

Smedes  k  Marshall,  284 ;  Watkins  v.  Field,  be  secured  and  awarded  upon  that  pro- 

6  Arkansas,  891  ;  Martin  v.  Foreman,  18  cess."    Renneker  v.  Davis,  10  Richard- 

Ibid.  249  ;  Hacker  v.  Stevens,  4  McLean,  son  Eq.  289.     In  Vermont,  garnishment 

535  ;  Safford  v,  Nat.  Bank,  61  Vermont,  was  termed  an  "  inchoate  lien.*'    Wilder 

373.  t^.  Weatherhead,  82  Vermont,  765.    See 

«  Walcott  V.  Keith,   2   Foster,    196  ;  In  re  Peck,  16  Nat.  Bankruptcy  Register, 

Moore  v.  Holt,  10  Grattan,  284  ;  Johnson  48. 

V.   Gorham,   6  California,   196  ;  McCon-         *  Parker  ».  Farr,  2  Browne,  881 ;  Pai^ 

nell  9.  Denham,  72  Iowa,  494  ;  Booth  v.  ker  o.  Parker,  2  Hill  Ch'y»  85. 
Gish,  75  Ibid.  451 ;   McGarry  v.   Lewis 
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ant's  making  any  disposition  of  it  which  would  interfere  with  its 
subjection  to  the  payment  of  the  plaintiff's  demand,  when  that 
shall  have  been  legally  perfected ;  but  for  every  purpose  of  mak- 
ing any  demand  which  may  be  necessary  to  fix  the  garnishee's 
liabili^  to  him,  or  of  securing  it  by  legal  proceedings  or  other- 
wise, his  rights  remain  unimpaired  by  the  pending  garnishment, 
but  of  course  can  be  exercised  only  in  subordination  to  the  lien 
thereby  created.^  From  the  time  of  the  garnishment,  the  effects 
in  the  garnishee's  possession  are  considered  as  in  ouatodia  legi%^ 
and  the  garnishee  is  bound  to  keep  them  in  safety,  and,  it  was 
said  by  the  Supreme  Court  of  the  United  States,  is  not  at  liberty 
to  change  them,  to  convert  them  into  money,  or  to  exercise  any 
act  of  ownership  over  them.*  He  acquires  a  special  property  in 
them,  as  agent  of  the  court,  ^  and  is  entitled  to  hold  them,  until 
the  question  of  his  liability  is  determined,  as  well  against  the 
defendant  as  against  any  subsequent  purchaser  or  pledgee;^  even 
though  the  attachment  be  against  a  person  other  than  the  osten- 
sible owner  from  whom  the  garnishee  received  them.^  He  has 
no  right  to  deliver  to  the  defendant  or  other  person  any  of  the 
effects  of  the  latter  which  were  in  his  hands  when  he  was  gar- 
nished, or  which  came  into  them  afterwards,  if  the  attachment 
legally  binds  effects  subsequently  received  by  him;*  nor  can 
they  be  lawfully  levied  on  and  taken  out  of  his  possession;^ 
but  if  that  should  be  done,  the  officer  seizing  must  hold  them 
subject  to  the  lien  of  the  creditor  who  effected  the  garnish- 
ment® If  so  taken,®  or  if  taken  from  him  by  a  wrong-doer, ^^ 
it  will  not  discharge  the  garnishee's  liability ;  but  it  may  fur- 
nish ground  for  delaying  proceedings  imtil  damages  can  be 
recovered  of  the  party  taking  them.^^  But  if  the  garnishing 
plaintiff  cause  a  levy  and  sale  under  execution  to  be  made  of  the 

^  Hicks  V.  Oleason,  20  Vennont,  139  ;  «  Aldrich  v.  Woodcock,  10  New  Hamp. 

Bank  of  the  State  of  Missouri  o.  Bredow,  99 ;  Parker  i;.  Parker,  2  HUl  Ch'y,  86  ; 

81  Miasoiui,  523.     See  Oause  v,  Ck)ne,  73  Loyless  v.  Hodges,  44  Georgia,  647  ;  Ste- 

TeiBs,  289.  yens  v.  Dillman,  %^  Illinois,  288  ;  Adams 

^  Bnshear  v.   West,   7  Peters,  608  ;  o.  PenzeU,  40  Arkansas,  581. 

Mattingly  v.  Boyd,  20  Howard  Sup.  Ct  ?  AnU,  %  251  ;  Scholefield  o.  Bradlee,  8 

128 ;  Biggs  v.  Eoans,  7  Dana,  405;  Beames  'Martin,  495 ;  Erskine  v.  Staley,  12  Leigh, 

0.  Winter,  41  Kansas,  596.     See  Staniels  406. 

V.  Baymond,  4  Cashing,  814,  where,  under  ^  Burlihgame  v.  Bell,  16  Mass.  818  ; 

the  Massachusetts  statute,  a  view  is  enter-  Swett  v.  Brown,  5  Pick.  178. 

tuned,  which,  so  far  as  that  State  is  con-  '  Parker  v.  Kinsman,  8  Mass.  486. 

denied,  materiaUy  modifies  the  garnishee's  ^  Despatch  Line  v.  Bellamy  Man.  Co., 

position.  12  New  Hamp.  205. 

*  Erskine  v.  Staley,  12  Leigh,  406.  ^^  Despatch  Line  v.  Bellamy  Man.  Co., 


*  Walcott  V,  Keith,  2  Foster,  196.  12  New  Hamp.  205. 

*  StUes  9.  Dayis,  1  Black,  lOL 
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property,  he  cannot  afterwards  hold  the  garnishee  in  respect 
thereof.^ 

§  453  a.  The  position  taken  by  the  Supreme  Court  of  the 
United  States;  as  stated  in  the  next  preceding  section,  that  tiie 
garnishee  is  bound  to  keep  the  effects  in  his  hands  safely,  and  is 
not  at  liberty  to  change  them,  to  convert  them  into  money,  or  to 
exercise  any  act  of  ownership  over  them,  must  be  understood 
with  reference  to  the  facts  of  the  case  before  that  court  There 
the  property  in  the  garnishee's  hands  was  merchandise ;  concern- 
ing which,  in  the  particular  case,  the  position  taken  was  un- 
doubtedly correct.  But  that  rule  is  not  capable  of  universal 
application.  Thus,  where  goods  were  consigned  to  a  factor  for 
sale,  on  which  he  had  made  advances,  and  after  making  them  he 
was  summoned  as  garnishee  of  the  consignor ;  the  question  was 
as  to  the  amount  for  which  he  should  be  charged.  At  the  time 
of  the  garnishment  the  goods  were  worth  $1,856;  but  he  there- 
after sold  them  for  $1,260.  No  fraud  in  the  sale  was  alleged. 
The  plaintiff  contended  that  the  former  sum  should  be  the  meas- 
ure of  the  garnishee's  liability:  which  brought  up  the  question 
whether  the  garnishment  arrested  the  factor's  power  to  sell  the 
goods.  If  it  did,  the  liability  of  the  garnishee  was  for  the 
larger  sum;  otherwise  for  the  smaller.  It  was  held,  that 
the  power  of  sale  was  not  cut  off.^    And  where  the  attachment  of 

1  Goddard  v,  Hapgood,  25  Vermont,  creditor  stands  npon  no  higher  footiiig 

B51  ;   Clapp  v,  Rogera,  88  New  Hamp.  than  his  debtors  in  relation  to  the  gsr- 

435  ;   Glaflin  v.  Landecker,  17  Missouri  nishee.      What  right  would  the  debtor 

Appeal,  615  ;  Valentine  v.  Landecker,  20  himself  have  to  say  to  the  garnishee,  'Yoa 

Ibid.  60.  shall  not  sell,'  witiiout  tendering  Mm  his 

'  Baugh  0.  Kirkpatrick,  54  Penn.  State,  advances  and  making  him  whole  ?  Even 
84.  The  court  said :  "  It  is  contended  the  an  execution  cannot  be  levied  of  goods 
attachment  arrested  their  power  to  sell,  in  pawn,  so  as  to  take  them  out  of  the 
leaving  the  goods  tied  up  in  their  hands,  pawnee's  possession,  without  tendering 
We  cannot  assent  to  this.  We  are  bound  him  the  money  for  which  he  holds  them 
to  take  notice  of  the  general  usages  gov-  in  pledge.  So  here  the  gamisheei,  as 
eming  the  contracts  of  factors  and  com-  factors  to  sell,  having  made  advance- 
mission  merchants.  By  the  order  to  sell,  ments,  had  a  power  coupled  with  an  in- 
and  advances  made  by  the  factors,  an  in-  terest,  which  vras  irrevocable  except  upon 
terest  was  acquired  in  the  goods  with  a  a  tender  of  their  chai^ges.  Added  to  the 
right  to  sell,  which  could  not  be  affected  injury  to  them  by  protracted  storage,  a  fall 
by  an  after-attachment.  It  would  be  de-  in  price  might  leave  their  advances  par- 
leterious  to  trade,  and  the  rights  of  those  tially  unprotected.  If  the  plaintiff  was 
engaged  in  it,  to  hold  that  goods  forwarded  desirous  to  retain  the  goods  for  an  advance 
to  a  factor  to  be  sold,  may  be  tied  up  in  in  price,  it  was  his  duty  to  furnish  the 
his  hands  until  the  creditor  of  the  con-  money  to  relieve  them  of  the  lien  of  the 
signer  is  ready  to  proceed  with  his  execu-  garnishees,  and  to  direct  the  sheriff  to 
tion  to  conveit  them.  .  .  .  The  attaching  take  them  into  custody." 

[394] 


1 


CHAP.  XVIIL]  garnishment.  —  GENERAL   VIEWS.  §464 

cho9e%  in  action  is  authorized  by  statute,  the  rule  laid  down  by 
the  Supreme  Court  of  the  United  States  would  hardly  seem 
capable  of  strict  application.  In  Missouri  this  is  authorized, 
and  a  garnishee  may  there  be  charged  in  respect  of  choses  in 
action  in  his  hands  belonging  to  the  defendant.  In  a  case  which 
arose  there,  a  bank  was  summoned  as  garnishee,  having  in  its 
possession,  for  collection,  a  bill  of  exchange  belonging  to  the 
defendant,  upon  which  it  brought  suit  against  the  acceptor ;  who 
Bet  up  the  garnishment  of  the  bank  as  a  bar  to  its  right  to  main- 
tain an  action  on  the  bill ;  but  it  was  held,  that  the  bank's  right 
of  action  was  not  lost  by  the  fact  of  the  garnishment.  ^ 

§  453  i.  Garnishment  cannot  be  extended  in  its  operation 
bejond  the  mere  point  of  reaching  the  defendant's  effects  in  the 
garnishee's  hands.  It  creates  no  lien  on  the  real  or  personal 
estate  of  the  garnishee.  A  judgment,  therefore,  against  the  per- 
sonal representatives  of  a  garnishee  who  had  died  during  the 
pendency  of  the  proceedings,  does  not  relate  back  to  the  time  of 
serving  the  attachment,  nor  bind  the  garnishee's  estate;^  nor 
does  it  give  the  attaching  creditor  a  preference  over  other  credit- 
ors of  the  garnishee's  estate.' 

§  453  c.  Garnishment  cannot  grasp  expectancies  or  contingent 
interests.  Therefore,  where  it  was  attempted  to  reach  by  gar- 
nishment, the  interest  of  a  devisee  in  the  estate  of  a  testator, 
which  might  never  become  legally  vested  in  her  during  her  life- 
time, the  court,  while  holding  that  what  has  a  present  and  cer- 
tain existence,  although  its  possession  and  enjoyment  may  be 
postponed  for  a  time,  may  be  reached  by  garnishment,  yet  re- 
fused to  sustain  the  attempt  to  reach  the  devisee's  interest 
through  that  process.* 

§  454.  Garnishment  cannot  be  supplemented  by  injunction  or 
other  proceeding  in  equity,  nor  can  any  distinct  proceeding,  not 
authorized  by  statute,  be  based  on  the  garnishment,  to  obtain 
security  for  the  payment  of  the  judgment  which  may  be  recov- 
ered against  the  garnishee.  Thus  where,  in  a  proceeding  in 
chancery,    certain  parties  were  garnished,    and  afterwards  the 

1  Bank  of  the  State  of  Misaoari  r.  Bre-         *  Parker  v,  Farr,  2  Browne,  831. 
dow,  81  Misscmri,   528.     See  Brown  v.         *  Patterson  v,  Caldwell,    124    Penn. 

Scott,  61  Penn.  State,  857  ;  Patterson  v.  State,   466.     See  Day  v.  New  England 

Hankins,  9  PhUadelphia,  105.  L.  I.  Co.,  Ill  Ibid.  607. 

*  Parker  p.  Parker.  2  Hill  Ch'y,  86. 
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complainant  filed  a  supplemental  bill,  suggesting  that  they  were 
bankrupt,  and  had  sent  large  quantities  of  their  goods  to  certain 
parties  for  sale  at  auction,  and  that^  if  the  proceeds  of  the  sale  of 
the  goods  should  be  paid  to  the  garnishees,  they  would  contrive 
so  to  dispose  of  them,  that  the  complainant  would  lose  all  benefit 
of  the  decree;  and  the  court  thereupon  granted  a  restraining 
order  on  the  auctioneers ;  and  upon  their  answering,  showing  tie 
balance  remaining  in  their  hands,  they  were,  on  the  final  hear- 
ing, decreed  to  pay  it  to  the  complainant ;  it  was  held,  that  the 
proceeding  was  unauthorized.^  So  where,  in  a  suit  in  favor  of 
A.  against  B.,  in  a  Circuit  Court  of  the  United  States,  C.  was 
garnished;  against  whom  a  suit  by  B.  was  then  pending  in  a 
State  court,  in  which  judgment  was  afterwards  rendered,  and 
execution  issued  thereon,  against  C. ;  and  thereupon  A.  sought 
an  injunction  to  restrain  proceedings  under  the  execution  until 
C.  should  answer  in  the  United  States  court,  and  the  question 
of  his  liability  as  garnishee  should  be  passed  upon  by  that  court; 
the  injunction  was  refused,  not  only  because  the  jurisdiction  of 
the  State  court  had  first  attached,  but  because  it  was  no  case  for 
equitable  interposition  in  aid  of  the  garnishment.^  And  it  has 
likewise  been  held,  that  garnishment  will  not  sustain  a  bill  in 
equity  to  restrain  the  garnishee  from  disposing  of  the  defend- 
ant's property  in  his  hands,  until  the  plaintiff  could  obtain  judg- 
ment and  execution  against  the  garnishee.^  Much  less  is  there 
any  authority  for  a  Court  of  Chancery  to  attach  a  debt  due  to  a 
debtor  of  the  defendant,  and  apply  it  to  the  payment  of  the 
defendant's  debt^  And  under  a  judgment  rendered  against  one 
as  garnishee,  out  of  whom  nothing  can  be  made  on  execution,  it 
is  held  in  Illinois,  that  there  can  be  no  proceeding  by  garnish- 
ment of  his  debtors,  unless  the  law  expressly  authorize  it;  the 
proceeding  must  stop  with  the  debtor  of  the  defendant^ 

§  454  a.  Garnishment  can  have  no  retroactive  effect,  so  as  to 
affect  prior  completed  transactions  between  the  garnishee  and 
the  defendant,  or  to  subject  the  former  to  liability  on  account  of 

1  Wolf  V.  Tappan,  6  Dana,  861.    See  cess  in  order  to  prevent  the  collection  of 

Godding  v.  Pierce,  18  Rhode  Island,  682.  the  judgment  which  he  anticipates  n»y 

'  Arthur  v.    Batte,    42    Texas,   159 ;  be  rendered  against   him    as  garnishee, 

Koyes  v.  Brown,  75  Ibid.  458.  was  sustained.     Moore  o.  Kidder,  55  New 

*  Bigelow  V.  Andreas,  81  Illinois,  822.  Hamp.  488. 
In   New  Hampshire,   in  an  attachment         *  Jones  v.  Huntington »  9  Mismnri,  249. 
proceeding  in  equity,  a  bill  to  restrain  a         *  Illinois  C.  R.  &.  Co.  v.  Wearer,  54 

garnishee  from  fraudulently  putting  his  Illinois,  819. 
property  bevond  the  reach  of  legal  pro- 
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property  of  the  latter,  which  was  in  his  hands  previous  to,  but 
not  at  the  time  of,  the  garnishment.  Thus,  where  the  garnishee, 
prior  to  the  garnishment,  had  had  property  of  the  defendant  in 
his  possession  under  a  secret  trust,  which  would  have  been  void 
as  against  creditors ;  but  before  he  was  garnished  he  had  deliv- 
ered the  property  to  the  defendant ;  it  was  held,  that  he  could 
not  be  charged.  ^  And  where  garnishment  was  authorized  under 
an  execution,  and  the  execution  was  a  lien  on  the  defendant's 
personalty  from  the  time  of  its  issue ;  it  was  held,  that  the  gar- 
nishment did  not  relate  back  to  that  time,  but  took  effect  only 
from  the  date  of  its  service,  and  could  not  defeat  an  intervening 
attachment,  served  between  the  time  of  the  issue  of  the  execution 
and  that  of  the  garnishment  under  it.^ 

§  454  b.  Garnishment  can  have  no  effect  to  overthrow  trusts, 
in  order  to  reach  moneys  supposed  to  belong  to  a  debtor.  What- 
ever money  or  property  of  the  debtor  is  sought  to  be  reached  by 
this  proceeding,  must  be  his  absolutelt/^  disencumbered  of  any 
trust  declared  in  his  favor,  or  that  of  any  other  person.  Thus, 
where  a  testator  bequeathed  to  his  son  a  sum  of  money  ^^for  the 
support  of  himself  and  family^  and  for  no  other  purpose  ;  "  and  a 
part  of  that  sum  had  been  recovered,  and  paid  to  the  attorney  of 
the  son,  in  whose  hands  it  was  attached ;  the  court  held,  that  the 
money  was  a  trust  fund  under  the  will,  in  which  the  son  had  no 
such  absolute  right  as  to  authorize  its  being  attached  for  his 
deWs,  either  before  or  after  it  came  into  his  hands.  " The  will," 
said  the  court,  ^  should  be  carried  out  according  to  the  intent  of 
the  testator.  And  we  can  have  no  possible  doubt  that  it  was  his 
object  to  create  the  money  in  the  hands  of  his  son  a  trust  fund 
for  the  use  specified  in  the  will.  The  testator  not  only  used 
affirmative  words,  appropriate  to  create  a  trust  fund,  but  he  saw 
fit  at  the  same  time  to  add  a  negative.  The  words  are,  —  'for 
the  support  of  himself  and  family,  and  for  no  other  purpose,^ 
To  hold  that  under  this  will  the  son  took  the  money  absolutely 
as  his  own,  and  not  as  a  trust  fund,  would  be  to  pervert  the  use 
of  language,  and  the  obvious  intent  of  the  testator. "  ^ 

A  wife,  by  her  will,  gave  to  her  husband  the  amount  of  money 

'  Bailey  v.  Roes,  20  New  Hamp.  802.  though  the  debt  sned  for  existed  prior 

See  Emerson  r.  Wallace,  Ibid.  567 ;  Berg-  to  the  gift,  if  the  case  does  not  disclose 

nun  9.  Sells,  89  Arkansas,  97.     In  Whit-  that  the  donor  was  insolvent  or  largely 

tier  V.  Prescott,  48  Maine,  867,  it  was  indebted. 

beld,  that  one  who  had  receiyed  a  gratni-  ^  English  v.  King,  10  Heiskell,  666. 
tons  ^ft  of  money,  will  not  be  chargeable  *  White  v.  White,  80  Vermont,  888. 
therefor  as  garnishee  of  the  donor,   al- 
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that  her  farm  could  be  sold  for,  "  to  be  prudently  used  if  needed 
by  him  for  his  support  during  the  remainder  of  his  life;  and 
should  it  not  be  used,  or  should  there  be  any  left  after  paying 
the  expenses  of  sickness  and  funeral  charges,  to  be  dinded 
among  my  children. "  The  farm  was  sold,  and  payment  made, 
partly  in  cash  and  partly  in  a  mortgage  to  secure  the  unpaid 
portion  of  the  purchase -money.  In  an  action  against  the  hus- 
band the  wife's  executor  was  garnished  in  respect  of  the  money 
and  note  received  by  him  from  the  sale  of  the  farm.  The  court 
held  him  not  chargeable,  and  said :  '^  The  intention  of  the  testa- 
trix was,  to  provide  a  fund  for  her  husband's  support  during 
life,  and  that  to  be  prudently  appropriated  according  to  his 
necessities.  To  effect  the  object  of  the  bequest  it  must  be  re- 
garded as  a  trust ;  .  .  .  and  the  money  and  note  in  the  hands  of 
the  executor  cannot  be  taken  by  process  of  foreign  attachment  to 
pay  the  general  indebtedness  of  the  defendant "  ^ 

So,  where  lands  were  devised  to  trustees,  upon  the  trust  "to 
pay  over  all  remaining  rents  and  income  in  cash  into  the  hands 
of  my  daughter  J.,  in  person,  and  not  upon  any  written  or  ver- 
bal order,  nor  upon  any  assignment  or  transfer  by  the  said  J, ; " 
it  was  held,  that  the  net  income  of  the  estate  was  not  liable  to 
garnishment  in  the  hands  of  the  trustees  for  her  debts.  ^ 

So,  where  legacies  left  to  one  were  given  to  her  "expressly 
upon  condition  that  they  shall  not  be  liable  to  be  attached  or 
seized  for  her  debts,  but  that  the  whole  amount  shall  be  paid 
directly  to  her  by  my  executor,  without  diminution,"  it  Jsras 
held  to  be  a  trust  in  the  hands  of  the  executor  until  actually  paid 
to  the  legatee,  and  could  not  be  attached  for  her  debts.  ^ 

So,  where  property  was  devised  to  a  trustee,  "to  hold  upon 
trust,  to  collect  and  receive  the  rents  and  income,  .  .  .  and  to 
pay  the  said  rents  and  income  ...  to  and  for  the  support  and 
maintenance  of  my  son  C,  during  the  term  of  his  natural  life, 
with  the  intent  and  purpose,  that  the  said  trustee  may  either  pay 
the  said  income,  or  such  portion  thereof  as  he  may  think  proper, 
into  the  hands  of  my  said  son,  or  disburse  the  same  in  such  way 
as  to  the  trustee  may  seem  best  for  his  comfortable  maintenance; 
such  payments  and  disbursements  to  be  at  all  times  at  the  sole 
and  absolute  discretion  of  the  said  trustee ;  "  and  the  trustee  was 
summoned  as  garnishee  of  C. ;  the  court  held,  that  to  charge  him 
would  utterly  defeat  the  intent  of  the  testator  in  creating  the 


1  Chase  v.  Currier,  63  New  Hamp.  90.         *  Beck's  Estate,  138  Penn.  State,  51. 
>  Steib  u.  Whitehead,  III  lUinois,  247. 
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trusty  and  he  was  therefore,  and  for  other  reasons,  discharged.^ 
So,  a  railroad  company  through  its  assistant  treasurer  deposited 
with  a  firm  of  brokers  in  New  York  city  a  sum  of  money,  and 
took  from  them  a  receipt  therefor  in  these  words:  ^^ Received 
from  J.  M.  G.  B.  $25,000  in  trust,  to  apply  the  same  to  an  equal 
amount  of  the  coupons  of  the  first  mortgage  bonds  and  consoli- 
dated mortgage  bonds  of  the  M.  C.  B.  Co.,  in  the  order  in  which 
such  coupons  shall  be  presented  to  us  for  payment,  after  having 
been  duly  identified  for  payment  at  our  office  by  stamp  impressed 
thereon ;  the  said  money  not  to  be  subject  to  the  control  of  said 
company,  otherwise  than  for  the  payment  of  said  coupons  as 
above  described. "  This  money  was  part  of  a  larger  sum  raised 
by  the  railroad  company  for  the  express  purpose  of  paying  the 
coupons  on  the  bonds  mentioned,  and  when  received  by  the 
brokers  was  placed  by  them  on  their  books  to  the  credit  of 
"Coupon  trust  account"  When  part  of  the  sum  had  been  paid 
out,  an  attachment  against  the  M.  0.  R.  Go.  was  laid  in  their 
hands ;  but  it  was  held,  that  the  transaction  was  an  absolute  and 
irrevocable  appropriation  of  the  fund  deposited  in  trust,  for  the 
uses  mentioned  in  the  receipt,  and  that  the  attachment  was  sub- 
ordinate to  the  rights  of  the  holders  of  coupons  under  the  trust.  ^ 

§  454  c.  But  while  the  position  is  unquestionable,  that  gar- 
nishment can  have  no  effect  to  overthrow  trusts  in  order  to  reach 
moneys  supposed  to  belong  to  a  debtor,  there  is  no  obstacle  to  its 
reaching  moneys  held  by  a  trustee,  as  income  to  be  paid  to  a 
eeitui  que  trusty  where  the  instrument  creating  the  trust  contains 
no  prohibition  of  alienation,  nor  any  provision  against  liability 
for  his  debts,  nor  any  terms  limiting  the  income  to  defined  uses. 
If  it  be  a  naked  trust,  to  receive  income  and  pay  it  over,  the 
trostee  may  be  charged  as  garnishee  of  the  cestui  que  trust  for 
any  portion  of  income  due  him  when  the  garnishment  takes 
place,  and,  if  the  statute  authorize,  for  any  accruing  afterward.^ 

§  455.  In  garnishment,  as  in  the  case  of  a  levy,  attachments 
take  precedence  in  the  order  of  their  service.     The  right  of  sev- 

^  Keyser  o.  Mitchell,  67  Penn.  State,  660 ;  Guardians,  &c.  v.  Mintzer,  16  Phila- 

473.   See  White  v.  Jenkins,  16  Mass.  62  ;  delphia,  449. 

Brigden  v.  Gill,  Ibid.  622  ;  Hall  v,  Wil-  «  Rogers  Locomotive  Works  v.  Kelly, 

hams,  120  Ibid.  844;  Hinckley  v.  WUliams,  26  New  York  Sapreme  Gt  899  ;  affirmed 

1  Cashing,  490  ;  Mcllyaine  v.  Lancaster,  in  88  New  York,  284. 

42  Missouri,  96  ;  Lackland  v.  Gareschd,  •  Girard  L.  I.  &  T.  Co.  w.  Chambers, 

56  Ibid.  267  ;  Banfield  v.  Wiggin,  58  New  46  Penn.    State,    486  ;    Estate  of  James 

Hamp.  156;  Haust  o.  Bni^ess,  8- Hughes,  McCann,  16  Philadelphia,  224. 
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eral  attaching  creditors,  as  between  themselves,  by  virtue  of 
their  successive  processes,  to  reach  the  effects  of  their  common 
debtor  in  the  hands  of  a  garnishee,  is  a  matter  of  strict  law,  andui- 
less  the  creditor  in  the  prior  process  perfects  his  right  as  against 
the  garnishee,  by  obtaining  final  judgment  that  may  be  enforced 
in  the  manner  provided  by  law,  his  process  will  fail  to  postpone 
or  defeat  the  subsequent  attachers  in  reaching  such  effects. 
Thus,  where  a  garnishee,  under  an  arrangement  with  the  first  of 
several  attaching  creditors  and  the  defendant,  paid  his  debt  to 
such  creditor,  and  the  latter  did  not  prosecute  his  suit  to  judg- 
ment against  the  garnishee  and  the  defendant,  the  garnishee  was 
held  still  liable  to  a  subsequent  attaching  creditor,  who  completed 
his  judgment,  and  whose  process  was  served  prior  to  such  arrange- 
ment.^ And  so,  if  a  junior  attachment  be  first  ripened  into  a 
judgment,  that  gives  no  right  to  priority  of  recourse  against  the 
garnishee,  over  a  writ  previously  served.* 

§  455  a.  It  is  not  unusual  for  garnishments  of  the  same  per- 
son, on  account  of  the  same  fimd,  to  proceed  from  courts  of 
different  jurisdictions.  In  such  a  case  there  is  no  doubt  that, 
for  the  purpose  of  applying  the  fund  to  the  satisfaction  of  the 
plaintiff's  demand,  the  court  making  the  first  garnishment  has 
the  full  control  of  the  fund ;  but  beyond  that  its  control  does  not 
extend ;  nor  does  it  preclude  a  recognition  of  the  second  garnish- 
ment by  a  different  court,  which  will  bind  the  fund,  subject,  of 
course,  to  be  defeated  if  the  whole  fund  is  called  for  imder  the 
first  ^  And  where  one  has  been  subjected  to  garnishment  in 
different  jurisdictions,  and  makes  known  to  the  court  in  which 
he  was  last  served  the  fact  of  the  previous  garnishment,  that 
court  will  take  such  measures  as  it  may  deem  expedient,  to 
protect  him  from  double  liability,  and  at  the  same  time  to  con- 
tinue his  responsibility  to  its  authority,  in  the  event  of  his 
release  from  that  of  the  court  in  which  he  was  previously 
garnished.  In  such  a  case  the  Supreme  Court  of  Louisiana  con- 
sidered, that  there  should  be  a  stay  of  proceedings  for  a  sea- 
sonable time,  or  that  the  plaintiff  should  give  proper  security  to 
the  garnishee,  to  indemnify  him  against  loss  from  the  previous 
attachment.* 

1  AnU,  §  262  ;   Wilder  v.   Weather-  Griffith,  2  Cnmch,  C.  C.  199  ;  Arledge  r. 

head,  32  Vermont,  765.  White,  I  Head,  241. 

3  Erekine  t;.  Staley,   12  Leigh,   406 ;         '  The  Oliyia  A.  Carrigan,  7  Fedenl 

Moore  v.  Holt,  10  Grattan,  284  ;  Talbot  Reporter,  507. 

V,  Harding,  10  Miasoari,  850;  Johnson  v.         ^  Woodruff  ti.  French,  6  Louinma  An- 
nual, 62. 
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§  455  b.  In  attachment  cases  conflicts  of  jurisdiction  have 
arisen  between  State  courts  and  Federal  courts,  the  results  of 
which  require  mention. 

Section  915  of  the  Revised  Statutes  of  the  United  States  is  in 
these  words:  — 

"  In  common-law  causes  in  the  circuit  and  district  courts  the  plain- 
tiff shall  be  entitled  to  similar  remedies,  by  attachment  or  other  pro- 
cess, against  the  property  of  ihe  defendant,  which  are  now  [December 
1, 1873,]  provided  by  the  laws  of  the  State  in  which  such  court  is  held 
for  the  courts  thereof ;  and  such  circuit  or  district  courts  may,  from 
time  to  time,  by  general  rules,  adopt  such  State  laws  as  may  be  in 
force  in  the  States  where  they  are  held  in  relation  to  attachments  and 
other  process." 

In  the  attachment  law  of  the  State  of  Missouri  is  the  following 
section :  — 

'*  Where  the  same  property  is  attached  in  several  actions  by  differ- 
ent plaintiffs  against  the  same  defendant,  the  court  may  settle  and 
determine  all  controversies  which  may  arise  between  any  of  the  plain- 
tiffs in  relation  to  the  property,  and  the  priority,  validity,  good  faith, 
and  effect  of  the  different  attachments,  and  may  dissolve  any  attach- 
ment, partially  or  wholly,  or  postpone  it  to  another,  or  make  such 
order  in  the  premises  as  right  and  justice  may  require." 

In  connection  with  these  provisions  this  case  arose  in  the 
D.  S.  District  Court  for  the  Western  District  of  Missouri :  The 
U.  S.  marshal,  under  an  attachment  issued  out  of  that  court, 
levied  on  property;  and  afterwards  the  same  property  was  at- 
tached by  garnishment  of  the  marshal  under  process  of  a  Missouri 
court  in  the  hands  of  a  sheriff;  and  after  that,  another  attach- 
ment from  the  Federal  Court  was  levied  on  the  same  property. 
The  property  was  sold  under  the  first  attachment ;  after  satisfy- 
ing which  there  remained  in  the  registry  of  the  Federal  Court  a 
surplus;  and  the  question  as  to  the  right  to  it  was  between  the 
State  attachment  and  the  Federal.  It  was  held  by  the  U.  S. 
District  Court,  and  affirmed  by  the  U.  S.  Circuit  Court,  that  the 
State  attachment  gave  the  plaintiff  therein  a  lien  on  the  surplus, 
and  such  a  standing  in  the  United  States  court  as  enabled  him 
to  assert  his  rights  there;  and  the  surplus  was  awarded  to  him.^ 

In  Louisiana  a  similar  case  arose,  which  went  to  the  Supreme 
Court  of  the  United  States,  and  elicited  a  decision  which  is  a 
finality  of  the  question,  so  far  as  Federal  courts  are  concerned. 

^  Bates  0.  Da3r9,  5  McCrary,  842 ;  17  Federal  Reporter,  167.  See  Patterson  v. 
Stephenson,  77  Kissonri,  829. 
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By  Art.  207  of  the  Code  of  Civil  Practice  of  that  State  it  is 
declared  that  ^^  no  citation  can  issue,  no  demand  can  be  made,  no 
proceeding  had,  nor  suit  instituted  on  Sundays.  '^ 

Notwithstanding  this  provision,  certain  creditors  obtained 
from  the  clerk  of  the  U.  S.  Circuit  Court,  on  Sunday,  writs  of 
attachment  against  their  common  debtor ;  under  which  the  U.  S. 
marshal,  on  Sunday,  levied  on  the  defendant's  goods  in  a  store, 
and  was  in  possession  of  the  same  when,  on  Monday  morning, 
shortly  after  midnight,  the  sheriff  of  New  Orleans  came  to  the 
store  with  an  attachment  which  had  been  issued  out  of  a  State 
court  on  the  preceding  Saturday,  and  attempted  to  levy  the  same 
on  the  same  property,  but  was  prevented  by  the  marshaL  After- 
wards on  the  same  Monday,  between  8  and  10  o'clock,  a.  m.,  the 
sheriff  received  and  sought  to  levy  other  attachments,  but  was  in 
like  manner  prevented.  The  sheriff  served  notice  of  seizure,  and 
subsequently  process  of  garnishment  upon  the  deputy  marshal, 
who  had  executed  the  attachments  from  the  U.  S.  court  FaiU 
ing  to  subject  the  marshal  as  garnishee,  the  sheriff,  by  leave  of 
the  U.  S.  Circuit  Court,  made  himself  a  party  to  the  proceedings 
there,  and  proceeded  against  the  marshal  and  the  creditors  for 
whom  he  had  acted.  On  a  regular  trial  it  appeared  that,  at  the 
time  of  the  garnishment  of  the  marshal,  he  was  in  possession  of 
the  property  wrongfully  uncier  an  illegal  writ^  and  therefore  was 
chargeable  as  an  individual ;  and  the  Supreme  Court  held,  that 
"  it  was  competent  for  the  U.  S.  Circuit  Court,  and  having  the 
power  it  was  its  duty,  to  hold  the  marshal  liable  as  garnishee; 
and  having  in  its  custody  the  fund  arising  from  the  sale  of  the 
property,  and  all  the  parties  interested  in  it  before  it,  that  court 
was  bound  to  do  complete  justice  between  all  the  parties;  '*  and 
the  Circuit  Court  was  ordered  to  give  the  plaintiff  in  the  State 
court  priority  in  the  distribution  of  the  proceeds  of  the  sale  of 
the  attached  property.^ 

§  456.  After  the  foregoing  general  remarks,  the  first  inquiry 
naturally  presenting  itself  is  for  general  principles  regulating 
the  liability  of  garnishees.  This  liability  may  result,  as  we 
shall  hereafter  fully  see,  either  from  the  possession  by  the  gar- 
nishee, when  summoned,  of  personal  property  belonging  to  the 
defendant,  or  from  his  being  at  that  time  indebted  to  the  de- 
fendant. It  will  therefore  at  once  be  apparent,  that  many  ques- 
tions must  arise,  as  to  the  nature  and  condition  of  the  property 
in  the  garnishee's  hands,  and  the  nature,  extent,  and  qualifying 

^  Gumbel  v.  Pitkin,  124  U.  S.  131. 
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circumstances  of  his  liability  as  a  debtor  of  the  defendant, 
necessarily  involving  the  determination  of  many  legal  princi- 
ples. These  questions  will  be  considered  in  their  appropriate 
order:  at  present  it  is  important  to  lay  the  groundwork  of  gen- 
eral principles. 

§  457.  It  is  necessary,  in  the  first  place,  to  bear  in  mind, 
that,  wherever  the  distinction  exists  between  common-law  and 
chancery  jurisdiction,  courts  of  law  cannot  undertake,  by  gar- 
nishment, to  settle  equities  between  the  parties,  in  order  to  sub- 
ject an  equitable  demand  which  the  defendant  may  have  against 
the  garnishee,  to  the  payment  of  the  defendant's  debt  Where 
this  distinction  does  not  exist,  and  both  branches  of  jurisdiction 
are,  as  it  were,  fused  into  one,  or  where,  as  in  some  States, 
courts  of  chancery  are  vested  with  jurisdiction  in  attachment 
cases,  the  rule  might  be  different.  In  courts  of  law,  however, 
garnishment  must  be  considered  as  a  legal  and  not  an  equitable 
proceeding,  and  consequently  the  defendant's  rights  to  the  fund 
or  property  sought  to  be  condemned  must  be  legal,  as  contradis- 
tinguished from  equitable.  If  this  rule  be  departed  from,  there 
will  be  no  stopping  point,  and  we  must  go  the  full  length,  and 
claim  that  the  equitable  rights  of  the  defendant  may  be  attached 
by  garnishment  in  a  suit  at  law ;  and  thus  a  court  of  law  will 
become  invested  with  cognizance  of  equitable  rights,  and  therefore 
bound  to  ascertain  and  condemn  them,  however  difficult  the  task 
may  be,  or  however  incompetent  the  powers  of  the  court  for  this 
purpose.^  Thus,  where  a  garnishee  was  sought  to  be  charged,  on 
the  ground  that  he  was  indebted  to  the  defendant  in  respect  of  a 
partnership  which  had  existed  between  them,  but  the  accounts 
of  which  had  not  been  settled,  it  was  held,  that  the  proceeding 
could  not  be  sustained ;  that  the  partnership  accounts  could  not 
be  settled  in  that  way,  but  only  in  equity.^  And  so,  where  A. 
transferred  his  stock  of  goods  to  6.,  and  C.  bought  some  of  the 
goods  from  B.,  for  which  he  was  indebted  to  him;   and  C.   was 

^  HarreU  v.  Whitman,  19  Alabama,  *  Baniham  v.  Hopkinson,  17  New 
135  ;  Thomas  v.  Hopper,  5  Ibid.  442  ;  Hamp.  259  ;  Treadwell  v.  Brown,  41  Ibid. 
Harris  V.  Miller,  71  Ibid.  26;  Hoyt  v.  12.  Nor  can  the  garnishment  of  one  part- 
Swift,  13  Vermont,  129  ;  May  o.  Baker,  ner  in  an  action  against  his  copartner, 
15  Illinois,  89  ;  Webster  t;.  Steele,  75  authorize  the  attaching  plaintiff  to  main- 
nrid.  544 ;  Perry  v.  Thornton,  7  Rhode  tain  a  bill  in  equity  agunst  the  latter  for 
Island,  15  ;  Clarke  v.  Famum,  Ibid.  174  ;  an  account,  so  as  to  reach  the  debtor's 
WUliams  V.  Oage,  49  MissiBsippi,  777  ;  interest  in  the  partnership.  Treadwell  v, 
Haas.  Nat  Bank  v.  Bullock,  120  Mass.  Brown,  43  New  Hamp.  290. 
S6  ;  Sheedy  v.  Second  Nat  Bank,  62  Mis- 
sonri,  17 ;  Glass  v.  Doane,  15  Bradwell,  66. 
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summoned  as  garnishee  of  A. ;  and  it  was  sought  to  charge  him 
on  the  groimd  that  the  transfer  of  the  goods  to  B.  was  fraudu- 
lent, and  known  to  0.  to  be  so ;  it  was  held,  that  G.  could  not  be 
charged  as  garnishee  in  the  absence  of  B.  as  a  party.  ^ 

§  458.  A  fundamental  doctrine  of  garnishment  is,  that  tlie 
plaintiff  does  not  acquire  any  greater  rights  against  the  garnishee 
than  the  defendant  himself  possesses.  When,  therefore,  the  at- 
tachment plaintiff  seeks  to  avail  himself  of  the  rights  of  the 
defendant  against  the  garnishee,  his  recourse  against  the  latter 
is  limited  by  the  extent  of  the  garnishee's  liability  to  the  de- 
fendant.*'' This  principle  is  su'bject^  however,  to  an  exception, 
where  the  garnishee  is  in  possession  of  effects  of  the  defendant 
under  a  fraudulent  transfer  from  the  latter.  There,  though  the 
defendant  would  have  no  claim  against  the  garnishee,  yet  a 
creditor  of  the  defendant  can  subject  the  effects  in  the  garnishee's 
hands  to  his  attachment' 

§  459.  The  plaintiff's  right  to  hold  a  garnishee  ejcists  only  so 
long  as,  in  the  suit  in  which  the  garnishment  takes  place,  he  has 

^  Hodges  p.  Coleman,  76  Alabama,  108.  land  v,  Gareschi,  56  Ibid.  267  ;  Stnuus  r. 

<  Post,  §  660  ;  Harris  v.  Phoenix  Ins.  Ayera,  84  Missouri  Appeal,  248.  A  strik- 
Co.,  85  Conn.  810;  Myer  v.  Liverpool,  ing  instance  of  making  a  garnishee  liable 
L.  &G.  Ins.  Co.,  40  Maryland,  595 ;  Tup-  for  money  of  a  defendant,  Inndalently 
per  9.  CasseU,  45  Mississippi,  852  ;  United  obtained  by  him,  was  this  :  The  directon 
States  V.  Robertson,  5  Peters,  641 ;  Wal-  of  a  corporation,  in  order  to  induce  A  to 
dron  V,  Wilcox,  18  Rhode  Island,  518 ;  become  a  member  of  the  board,  offered 
Oregon  R.  &  N.  Co.  v.  Gates,  10  Oregon,  him  one  hundred  shares  of  the  stock  of 
614  ;  Richardson  v,  Lester,  88  Illinois,  55  ;  the  corporation  ;  and  he  accepted  the 
National  Bank  v.  Staley,  9  Missouri  Ap-  same  as  full  paid,  but  paid  nothing  there- 
peal,  146;  Fenton  v.  Block,  10  Ibid,  for,  and  was  elected  a  member  of  tha 
686  ;  Fitzgerald  v.  HoUingsworth,  14  board.  In  a  few  months,  howerer,  dif- 
Nebraska,  188 ;  Buriington  ft  M.  B.  B.  ferences  arose  between  him  and  the  other 
06.  V.  Thompson,  81  Kansas,  180.  directors,    and   by   general    consent   he 

>  Lamb  v.  Stone,  11  Pick.  527.  This  sold  his  stock  to  one  of  them  for|1200 ; 
was  an  action  on  the  case  by  a  creditor  and  his  stock  certificate  was  surreudered 
Against  a  person  to  whom  it  was  alleged  and  cancelled,  and  a  new  certUicate  for 
the  debtor  had  made  a  fraudulent  sale  of  the  same  stock  was  issued  and  delivered 
)m  property.  The  court  held,  that  the  by  the  company  to  the  pnrdiaser.  There- 
action  could  not  be  maintained,  because,  after  A.  was  summoned  as  garnishee  of 
1.  If  the  sale  was  fraudulent,  the  property  the  company ;  and  the  court  held,  that  by 
ims  liable  to  attachment,  after,  as  well  as  a  technical  collusion  with  the  directon  he 
before,  the  sale ;  and  2.  If  the  property  had  become  poAsessed  of  assets  which  the 
Itould  not  be  come  at  to  be  attached  spe-^  law  holds  sacred  for  the  protection  of 
Idfically,  it  might  be  reached  in  the  pur-  creditors,  and  had  made  a  profit  from 
chaser's  hands  by  garnishment.  See  their  conTersion  ;  and  he  might  therefore 
United  States  r.  Yanghan,  8  Binney,  be  held  as  a  debtor  of  the  corporation. 
894 ;  Henry  v.  Murphy,  54  Alabama,  Eyerman  v,  Krieckhaua,  7  Missouri  Ap- 
246  ;  Lee  v.  Tabor,  8  Missouri,  822 ;  Lack-  peal,  456. 
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a  right  to  enforce  his  claim  against  the  defendant  When  his 
remedy  against  the  latter  is  at  an  end,  so  is  his  recourse  against 
the  garnishee.  That  the  latter  may  show  that  the  plaintiff's 
right  against  him  has  been  thus  terminated,  cannot  be  doubted. 
Thus,  if  a  garnishee  be  summoned  imder  an  ancillary  attach- 
ment, —  one  issued  after  the  institution  of  an  action  by  sum- 
mons, and  in  aid  thereof,  —  and  the  original  action  be  dismissed, 
the  ancillary  attachment  falls  with  it^  and  the  garnishee  is  dis- 
charged; and  the  plaintiff  cannot  appeal  from  the  judgment 
discharging  him,  if  the  judgment  dismissing  the  main  action  be 
not  appealed  from.^  So,  where  one  was  garnished  under  an 
execution,  he  was  permitted  to  show  by  a  previous  execution  in 
the  same  case,  that  the  defendant  had  satisfied  the  judgment.^ 
And  where,  by  law,  the  death  of  a  defendant,  and  a  decree  by 
the  probate  court  of  the  insolvency  of  his  estate,  had  the  effect 
of  dissolving  an  attachment  levied  on  his  property,  it  was  held, 
that  the  lien  acquired  by  a  garnishment  was  thereby  likewise 
destroyed.* 

§  459  a.  The  dissolution  of  the  attachment  operates  a  dis- 
charge of  the  garnishee,  though  the  suit  as  a  personal  action  be 
allowed  by  law  to  proceed  against  the  defendant^ 

§  460.  As  the  whole  object  of  garnishment  is  to  reach  effects 
or  credits  in  the  garnishee's  hands,  so  as  to  subject  them  to  the 
payment  of  such  judgment  as  the  plaintiff  may  recover  against 
the  defendant,  it  results  necessarily  that  there  can  be  no  judg- 
ment against  the  garnishee,  until  judgment  against  the  defendant 
shall  have  been  recovered.^  The  judgment  against  the  defend- 
ant must  be  a  lawful  and  valid  one :  if  it  be  void,  the  judgment 
against  the  garnishee  is  also  void.^    And  it  must  be  k  final  one. 

^  Hoiek  V,  Phoenix  Ins.  Co.,  68  Texas,  Rose  v.   Wbaley,  14  Loaisiana  Annua], 

M.  874 ;  Collins  v.  Friend,  21  Ibid.  7  ;  Rob- 

'  Thompson  v.  Walhice,   8  Alabama,  erts  v.  Barry,  42  MissiBsippi,  260 ;  Met- 

132;   Price  v.  Higgins,  1   Littell,  274;  calfe  v.  Steele,  Ibid.  511 ;  Kellogg  9.  Free- 

Hammett  v.  Morris,  55  Georgia,  644.  man,  50  Ibid.  127  ;  Erwin  v.  Heath,  Ibid. 

*  MeEachin  o.  Reid,  40  Alabama,  410.  795  ;  Washburn  i;.  N.  Y.  h  V.  M.  Co.,  41 
«  AnU^  §  411 ;  HitcheU  v.  Watson,  9  Vermont,  50 ;  Withers  v.  Fuller,  80  Grat- 

Florida,  160.  tan,  547  ;  Railroad  ».  Todd,  11  Heiskell, 

*  Gaines  v.  Beime,  8  Alabama,  114;  549 ;  Sun  Mnt.  Ins.  Co.  v.  Seeligson,  59 
I^igh  V.  Smith,  5  Ibid.  588  ;  Lowry  v.  Texas,  8  ;  MiUer  v.  Anderson,  19  Missouri 
Clements,  9  Ibid.  422;  Bostwickr.  Beach,  Appeal,  71. 

18  Ibid.  80  ;  Case  v,  Moore,  21  Ibid.  758  ;         «  Post,  §  696.     Railroad  v.  Todd,   11 

Caldwell  p.  Townsend,  5  Martin,  N.   s.  Heiskell,  549;  Woodfolk  i;.  Whitworth, 

307  ;  Pnweus  v.  Mason,  12  Louisiana,  16  ;  5  Coldwell,  561. 
Hoosemaos  v.  Heilbron,  28  Georgia,  186  ; 
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If  appealed  from  by  the  defendant,  there  can  be  no  judgment 
against  the  garnishee  while  the  appeal  is  pending ;  ^  and  if  the 
judgment  against  the  defendant  be  reversed,  that  against  the 
garnishee  must  fall  with  it,  and  be  likewise  reversed.^ 

§  460  a.  In  some  States  authority  is  given  to  a  party  claiming 
to  own  the  debt  in  respect  of  which  a  garnishee  is  summoned,  to 
intervene  in  the  attachment  suit,  and  assert  his  ownership  of  the 
debt,  so  as  to  prevent  its  subjection  to  the  operation  of  the  gar- 
nishment In  such  case,  the  right  of  such  intervention  exists 
only  so  long  as  the  attaching  plaintiff  seeks  to  charge  the  gar- 
nishee in  respect  of  that  debt.  If  the  plaintiff  abandons  all 
right  to  charge  the  garnishee,  the  only  judgment  that  the  court 
can  render  is  that  the  latter  be  discharged ;  it  has  no  power,  in 
that  action,  to  settle  the  right  of  the  intervening  claimant  to  the 
debt.  8 

§  461.  In  order  to  a  recovery  against  a  garnishee,  it  must  be 
shown  affirmatively^  either  by  his  answer  or  by  evidence  aliunde^ 
that  he  has  property  of  the  defendant  in  his  possession,  of  a 
description  which  will  authorize  his  being  charged,  or  that  he 
is  indebted  to  the  defendant.  The  law  will  not  presume  him 
liable,  nor  will  he  be  required  to  show  facts  entitling  him  to  be 
discharged,  imtil  at  least  9i,  prima  facie  case  is  made  out  against 
him.  On  the  contrary,  the  rule  is  the  other  way,  that  he  will 
be  entitled  to  be  discharged,  unless  enough  appear  to  render  him 
liable.  In  this  respect  he  stands  precisely  in  the  position  he 
would  occupy  if  the  defendant  had  sued  him.  A  dictum  of 
Parsons,  C.  J.,  in  1807,  very  proper  as  applied  to  the  case 
before  him,  but  wholly  erroneous  as  a  general  principle,  —  that 
^^  the  trustees  must  be  holden,  unless  sufficient  matter  appears  in 
their  answers  to  discharge  them,"*  created  and  kept  alive  in 
Massachusetts,  for  many  years,  a  misconception  of  the  true  posi- 
tion of  a  garnishee,  and  of  the  principles  upon  which  he  should 
be  held  liable.  Afterwards,  however,  the  Supreme  Court  of  that 
State,  in  an  elaborate  opinion,  traced  the  rise  and  progress  of 
that  misconception,  and  finally  settled  the  rule  that  the  gar- 
nishee's liability  should  be  affirmatively  shown.* 

^  Emannel  v.  Smith,  38  Georgia,  602.  See  Lomerson  v.   Hafiknan,   1  Dutcher, 

>  Rowlett  17.    Lane,   48    Texas,    274 ;  625  ;  WiUiams  v.  Honael,  2  Iowa,  \bi ; 

Railroad  v.  Todd,  11  Heiskell,  549.  FarweU  v.  Howard,  26  Ibid«  881 ;  Hunt 

^  Peck  0.  Stratton,  118  Mass.  406.  v.  Ckwn,  9  Indiana,  537  ;  Beaganv.  Padfio 

*  Webster  v.  Gaf3:e,  2  Mam.  503.  Kailroad,    21    Missouri,    80  ;    Eames  v. 

^  Porter  v.  Stevens,  9  Cusliing,  530.  Pritchard,  36  Ibid.  135  ;   Lane  v.  Felt, 
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§  462.  It  is  an  invariable  rule,  that  under  no  circumstances 
shall  a  garnishee,  by  the  operation  of  the  proceedings  against 
him,  be  placed  in  any  worse  condition  than  he  would  be  in,  if 
the  defendant's  claim  against  him  were  enforced  by  the  defend- 
ant himself.  This  is  necessary,  in  order  to  protect  the  gar- 
nishee's rights,  as  between  him  and  the  defendant,  and  to  enable 
the  garnishee  to  defend  against  a  suit  which  the  defendant  might 
bring  against  him  on  the  same  liability  for  which  he  may  have 
been  held  as  garnishee. 

§  463.  As  to  the  general  basis  of  a  garnishee's  liability,  it 
will  be  found,  on  examination,  that  whatever  else  may,  under 
particular  statutes,  authorize  his  being  charged,  there  are  two 
comprehensive  grounds,  common  to  every  attachment  system, 
viz.,  1.  His  possession,  when  garnished,  of  personal  property  of 
the  defendant,  capable  of  being  seized  and  sold  on  execution; 
and,  2.  His  liability,  ex  contractu^  to  the  defendant,  whereby  the 
latter  has,  at  the  time  of  the  garnishment,  a  cause  of  action, 
present  or  future,  against  him.  In  some  States  he  may  be 
charged  in  respect  of  real  estate  of  the  defendant  in  his  hands ; 
and  in  some,  on  account  of  chases  in  action  ;  but  aside  from  such 
special  provisions,  the  language  used  in  defining  his  liability, 
though  varied,  and  often  cumulative,  will,  on  examination,  be 
found  to  resolve  itself,  in  each  case,  into  those  two  general 
grounds;  which  may  be  considered  as  fully  embraced  in  any 
system  which  provides  no  more  than  that  one  having  ^^  goods, 
effects,  or  credits  "  of  the  defendant  in  his  possession  may  be 
charged  as  his  garnishee.  The  addition  of  the  word  "  money, " 
or  "chattels,"  or  "property,"  or  "rights,"  which  is  frequently 
found,  or  that  of  all  of  them,  is  not  conceived  to  enlarge,  in  legal 
construction,  the  basis  afforded  by  the  comprehensive  terms, 
"goods,  effects,  or  credits."  Hence  the  general  applicability  of 
the  decisions  in  Massachusetts  and  Maine,  where,  under  statutes 
using  those  words,  it  has  been  uniformly  held,  that,  to  charge  a 
garnishee,  the  defendant  must  either  have  a  cause  of  action 
against  him,  or  the  garnishee  must  have  in  his  possession  per- 
sonal property  belonging  to  the  defendant,  capable  of  being 
seized  and  sold  on  execution.*  And  the  same  rule  prevails  in 
New  Hampshire  and  Vermont,  where  "  any  person  having  in  his 

7  Gray,  491  ;  Driscoll  v.  Hoyt,  11  Ibid.         i  Maine  F.  &  M.  Ins.  Co.  v.  Weeks,  7 

404;   Richards  v.  Stephenson,  99  Mass.  Mass.  438  ;  White  v.  Jenkins,  16  Ibid. 62  ; 

311 ;  CflldweU  v.  Coates,  78  Penn.  State,  Brigden  v.   Gill,  Ibid«   522 ;  Bondlet  v. 

312.  Jordan,  8  Maine,  47. 
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possession  money,  goods,  chattels,  ri^ts,  or  credits"  of  the 
defendant,  may  be  charged  as  garnishee.^  And  so  in  Michigan.^ 
And  where  this  possession  exists,  the  possessor*  cannot  escape 
the  operation  of  the  garnishment  on  the  ground  that  the  property 
for  which  it  is  sought  to  charge  him  might  have  been  attached 
by  levy.* 

§  464.  The  rule,  as  just  stated,  is  qualified,  in  the  case  before 
referred  to,  of  the  garnishee's  possession  of  effects  of  the  defend- 
ant under  a  fraudulent  transfer,^  and  is  also  subject  to  excep- 
tions. For  instance,  where  the  garnishee  has  in  his  possession 
property,  which,  when  he  is  summoned,  could  not  be  seized 
under  attachment  or  execution,  because  not  removable  without 
material  injury  to  it,  —  as  hides  in  the  process  of  tanning,  —  he 
may  nevertheless  be  charged  as  garnishee  in  respect  of  such 
property,  because  he  can  hold  it  until  it  be  in  a  condition  to  be 
delivered  on  execution.^  So,  an  attorney-at-law,  who  has  col- 
lected money  for  his  client,  may  be  held  as  garnishee  of  the 
client,  though  the  latter  have  made  no  demand  of  payment; 
without  which  he  could  maintain  no  action  against  the  attorney.* 
And  in  Maryland,  though  it  is  there  held  that  a  married  woman 
cannot  maintain  a  suit  at  law  against  her*  husband, ^  yet  the  hus- 
band of  a  woman  carrying  on  business  in  her  own  name  as  a  $ole 
trader  was  charged  as  her  garnishee,  on  an  indebtedness  to  her 
for  money  she  had  earned  in  her  business,  and  which  had  come 
into  his  hands.* 

§  465.  Still  the  rule  as  stated  may  be  considered  generally 
applicable ;  and  it  follows  thence,  that,  without  express  statutory 
warrant,  one  cannot  be  made  liable  as  garnishee  in  respect  of 
real  estate  of  the  defendant  in  his  possession.     In  Maine,  ^  Mas- 

^  Haven  v.  Wentworth,  2  New  Hamp.  Maine,  582 ;  Woodbridge  o.  Morse,  6  New 

98  ;  Adams  v.  Barrett,  Ibid.  374 ;  Piper  Hamp.  519  ;  Thayer  v.  Sherman,  12  Mass. 

V,  Piper,  Ibid.  489  ;  Greenleaf  ».  Perrin,  441  ;  Riley  ».  Hirst,  2  Penn.  State,  846  ; 

8  Ibid.  278  ;  Paul  t;.  Paul,  10  Ibid.  117  ;  Mann  v.  Baford,  8  Alabama,  812 ;  Corey 

Getchell  v.  Chase,  87  Ibid.  106  ;  Hatchins  v.   Powers,   18  Yennont,  688 ;  Qoigg  v. 

V.   Hawley,   9    Vermont,   295 ;    Hoyt  v,  Kittredge,  18  New  Hamp.  187. 
Swift,  13  Ibid.  129.  ''  Barton  v.  Barton,  82  Maryland,  224. 

'  Wilson  V.  Bartholomew,  45  Michi-         *  Odeud'hal  v.  Devlin,  48  Maryland, 

gan,  41  ;  Anderson  v.  Odell,  51  Ibid.  492.  439. 

'  Brown  u.  Davis,  18  Vermont,  211.  *  Moor  v,  Towle,  88  Maine,  138 ;  Sted- 

*  AnUy  §  458.  man  i;.  Vickery,  42  Ibid.  132 ;  Plammer 
.     *  Clark  9.  Brown,  14  Mass.  271.  v.  Rnndlett,  Ibid.  865. 

•  Post,   §  515 ;    Staples  v.  Staples,  4 

[408] 


CHAP.  XYIII.]  GABNISHMENT.  —  GENERAL  VIEWS.  §  465 

sachasetts,^  and  Connecticut^^  where  the  possession  of  '^  goods, 
effects,  or  credits  "  of  the  defendant,  by  the  garnishee,  is  the 
criterion  of  the  garnishee's  liability,  real  estate  is  not  conHidered 
to  come  within  the  meaning  of  those  terms.  In  New  Hampshire  ^ 
and  Vermont,^  under  statutes  basing  the  liability  of  the  garnishee 
on  his  possession  of  "money,  goods,  chattels,  rights,  or  cred, 
its,"  the  same  doctrine  is  held.  Therefore,  where  A.,  when 
about  to  abscond,  fraudulently  executed  a  note  to  B.,  and  a  mort- 
gage to  secure  the  payment  of  the  note,  and  B.  was  subsequently 
garnished,  the  court  said :  "  The  lands  mortgaged  are  not  effects 
within  the  statute,  because  the  mortgage  being  fraudulent  as  to 
creditors,  the  lands  mortgaged  may  be  taken  in  execution,  either 
by  the  plaintiff  or  by  any  other  creditor.  And  it  has  long  been 
settled  that  where  lands  are  fraudulently  conveyed  by  a  debtor, 
the  grantee  is  not  thereby  a  trustee  for  creditors,  because,  as  to 
them,  the  conveyance  is  void,  and  the  lands  are  liable  to  their 
executions,  without  the  assent  or  exposure  of  the  grantee.  If  he 
was  holden  a  trustee  [garnishee]  to  the  value  of  the  lands,  after 
having  paid  one  creditor  that  value,  another  creditor  might  by 
his  execution  take  the  lands  from  him,  and  thus  he  would  in 
effect  be  charged  with  the  value  without  any  consideration."* 
So,  where  an  insolvent  debtor  had  assigned  personal  and  real 
property  for  the  payment  of  certain  debts,  and  the  assignee  was 
garnished,  he  was  held  not  liable  in  respect  of  the  real  estate.^ 
Aside  from  reasons  for  this  rule  growing  out  of  the  terms  of  par- 
ticular statutes,  there  is  one  consideration  which  entitles  it  to 
general  acceptance.  In  most  of  the  States,  if  not  in  all,  a  gar- 
nishee may  discharge  himself  from  liability  in  respect  of  property 
of  the  defendant  in  his  hands,  by  delivering  it  to  the  officer. 
Wherever  this  is  the  case,  a  garnishee  should  not  be  charged  in 
respect  of  property  which  he  cannot  so  deliver,  and,  therefore, 
not  in  respect  of  real  estate.  Moreover,  if  the  conveyance  to  the 
garnishee  be  boina  fidey  he  has  no  property  of  the  defendant  in  his 
possession,  and  if  it  be  fraudulent,  the  property  is  subject  to  the 
execution  against  the  defendant,  without  any  disclosure  by  the 
garnishee ;  and  so,  if  the  garnishee  be  made  liable  by  one  cred' 

>  How  V.  Field,  5  Mass.  890;  Bickin-         '  Wright  ».  Bosworth,  7  New  Hamp. 
son  r.  Strong,  4  Pick.  67  ;  Ripley  ».  Sev-    690. 

fiance,  6  Ibid.  474  ;    Gore  v.  Clisby,  S         *  Baxter  v.  Currier,  18  Vermont,  616. 
Ibid.  555  ;  Bisaell  v.  Strong,  9  Ibid.  662.         >  How  v.  Field,  6  Mass.  890  ;  Hunter 

See  Seymour  v.  Kramer,  6  Iowa,  286.  v.  Case,  20  Vermont,  195. 

>  Riflley  v.  Welles,  6  Conn.  481.  *  Gore  v.  Clisby,  8  Pick.  665  ;  Chap- 

maav.  Williams,  13  Gray,  416. 

[409] 


§  465  a  GARNISHMENT.  —  GENERAL  YIEWS.  [CHAP.  ZVIII. 

itor  for  the  value  of  the  land,  he  may  afterwards  lose  the  land  bj 

a  sale  under  another  creditor*s  execution. 

But  though  a  garnishee  may  not  be  charged  in  respect  of  real 
estate  of  the  defendant  in  his  possession,  we  shall  hereafter  see 
that  he  may  be,  on  account  of  liabilities  growing  out  of  the 
possession  of  such  property.^ 

« 

§  465  a.    The  whole  scope  of  the  doctrines  stated  in  the  pre- 
ceding sections  of  this  chapter  would  seem  to  indicate  clearlj 
that  garnishment  is  a  proceeding  against  third  persons  ;  that  is, 
peraons  who  do  not  stand  in  such  relation  to  the  defendant,  as 
that  their  garnishment  is,  in  fact,  but  the  garnishment  of  the 
defendant.     And  this,  doubtless,  is  the  object  of  the  proceeding 
uQder  the  custom  of  London ;   where,  "  if  the  plaintiff  will  sur- 
mise that  another  person  within  the  city  is  a  debtor  to  the  de- 
fendant in  any  sum  he  shall  have  garnishment  against  him."> 
It  is,  therefore,  quite  inadmissible,  in  an  action  against  several 
defendants,  to  summon  one  of  them  as  garnishee  of  the  others.' 
But  attempts  have  been  made  to  garnish  individuals,  where  to  do 
so  was  in  reality  to  garnish  the  defendant ;   as,  for  instance,  a 
toll-gate  keeper  of  a  turnpike  road,  and  a  ticket  agent  of  a  rail- 
road ;   and  the  question  has  arisen,  whether  such  a  proceeding 
can  be  maintained.     Upon  principle,  it  seems  that  it  cannot 
They  are  not  third  persons,  so  far  as  their  relations  to  the  de- 
fendant are  concerned ;   but  are,  in  effect^  the  defendant     Their 
possession  of  the  defendant's  money  is  his  possession.     He  can 
have  no  right  of  action  against  them  until  a  demand  made  upon 
them  for  the  money,  and  their  failure  to  pay  it.     They  occupy 
the  same  position  toward  him  as  a  cashier  does  toward  a  bank,  a 
cash  clerk  toward  a  merchant,  a  treasurer  toward  a  municipal 
corporation;    they  are   simply  custodians  of    the    defendant's 
money,  under  his  immediate  supervision  and  control.     Still,  in 
the  case  of  a  toll-gate  keeper,  it  was  held  in  Alabama,  that  he 
could  be  charged  as  garnishee  of  the  company  for  which  he  col- 
lected tolls ;  *  and  in  New  nampshire,  that  a  station  agent  of  a 
railroad  could  be  so  charged  in  respect  of  moneys  collected  by 
him  from  the  sale  of  passenger  tickets  and  for  freight  charges.* 

^  Postf  §  648.  coald  not  be  charged  as  garnishee  of  the 

^  ArUe^  §  1.  county;  but  this  decision  rested  mainly 

'  Bailey  v.   Lncey,  27  Louisiana  An-  on  peculiar  statutory  provisions,  not  gen- 

nual,  89  ;  Richardson  v.  Lacey,  Ibid.  62.  erally  found  in   other  States.      Edmoo- 

*  Central  Plank-Road  Co.  v.  Sammons,  son  v.  DeKalb  County,  51  Alabama,  103. 
27  Alabama,  880.     Subsequently,  in  that         *  Littleton  Nat.  Bk.  v.  P.  &  O.  R.  R.. 

State,  it  was  held,  that  a  county  treasurer  58  New  Hamp.  104.    This  decision  was 
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The  same  question  came  up  in  Pennsylvania,  in  the  case  of  a 
ticket-agent  of  a  railroad  company  employed  at  the  company's 
office  to  sell  tickets  to  passengers;  and  the  court  held,  that  he 
could  not  be  garnished.  ^'  The  purpose  of  an  attachment, "  said 
the  court,  ^'  is  to  reach  effects  of  a  defendant  in  the  hands  of 
third  persons.  Here,  the  defendant  is  a  corporation,  —  a  rail- 
road company.  Are  its  ticket-agents  to  be  treated  as  third  per- 
sons, so  far  as  regards  money  received  by  them  on  the  sale  of 
tickets  to  passengers  ?  We  think  not.  We  suppose  that  the 
case  speaks  of  the  ordinary  ticket-agents  employed  at  the  offices 
of  the  company;  and  of  these  we  speak.  The%e  are  the  very 
hand9  of  the  company ;  it  cannot  do  its  business  without  them ; 
and  if  an  attachment  is  to  be  regarded  as  arresting  money  re- 
ceived after  its  service,  then  it  would  always  occasion  the  dis- 
missal of  such  agents,  in  order  to  prevent  such  a  result "  ^  In 
like  cases,  like  views  were  held  in  Maine.  ^  In  Tennessee,  the 
treasurer  of  a  railroad  company  was  garnished,  under  a  statute 
which  declared  that  "  all  property,  debts,  and  effects  of  the  de- 
fendant in  the  possession  of  the  garnishee  or  under  his  control, 
shall  be  liable  to  satisfy  the  plaintiff's  judgment."  He  an- 
swered that  there  were  moneys  in  the  treasury  of  the  company, 
when  he  was  summoned  as  garnishee,  but  that  he  is  but  the  ser- 
vant of  the  company,  under  the  description  of  treasurer ;  and  as 
such  he  has  no  authority  or  power  to  control  or  manage  the  funds 
of  the  company,  except  under  the  immediate  direction  of  said 
company;  that  the  assets  and  effects  of  said  company  are,  in 
fact,  in  the  actual  possession  thereof,  and  he  is  the  mere  receiv- 
ing and  disbursing  agent  thereof.  And  in  this  sense  alone, 
he  has  possession,  if  possession  it  can  be  called,  of  the  funds 
of  the  company.  The  court  held,  that  he  had  no  such  pos- 
session of  those  funds  as  authorized  his  being  charged  as 
garnishee  of  the  company.^  And  in  Kentucky,  it  was  decided 
that  the  president  of  a  railroad  company  could  not  be  charged 


rendered  in  March,  1877;  and  in  the  fol-         '  Pettingill  v,  Androscoggin  R.  R.  Co., 

lowing  July  the  New  Hampshire  Legisla-  51  Maine,  870 ;  Sprague  v.  Steam  Nay. 

tore  passed  an  act  prohibiting  the  gar-  Co.,  62  Ibid.  592  ;  Bowker  v.  Hill,  60 

niahment  of  any  clerk,  cashier,  or  other  Ibid.  172.     Sed  contra^  Ballston  Spa  Bank 

employee  of  the  defendant,  on  account  of  v.    Bfarine    Bank,    18    Wisconsin,   490  ; 

innds  received  and  held  by  him  in  the  or-  Everdell  v.  Sheboygan,  &c.  R.  R.  Co.,  41 

<liiiaTy  coarse  of  his  employment  Ibid.  895  ;  First  Nat.  Bank  v.  Davenport 

*  Fowler  ».  Pittsburg,  F.  W.  &  C.  R.  &  St.  P.  R.  R.  Co.,  45  Iowa,  120. 
R.  Co.,  35  Penn.  State,  22;  Muhlenberg         *  McGraw  v.  Memphis  &  0.  R.  R.  Co., 

V-  Epler  or  Filer,  2  Woodward's  Decisions,  5  Coldwell,  434.    See  Mueth  9.  Schardin, 

17  i  1  L^  Chronicle  R.,  2d  Ed.,  227.  4  MisBouri  Appeal,  403. 
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as  garnishee  of  the  oompanj  in  respect  of  funds  thereof  ia  its        ; 
treasury.  * 

§  465  b.  To  the  doctrine  stated  in  the  next  preceding  section 
an  exception  was  made  in  Alabama  under  a  judgment  against  A. 
individually.  A.  was  garnished  as  executor  of  an  estate,  on  the 
supposition  that  he  had  in  his  hands  moneys  due  from  himself 
as  executor  to  himself  individually;  the  statute  of  that  State 
authorizing  the  garnishment  of  executors  or  administrators  for  a 
debt  due  by  the  testator  or  intestate  to  the  defendant.  It  was 
held,  that  A.  in  his  representative  capacity  might  be  charged  as 
his  own  garnishee,  but  that  the  judgment  should  be  satisfied  out 
of  the  assets  of  the  estate  in  his  hands.'  But  in  Iowa,  in  a  simi- 
lar case,  it  was  ruled  that  such  a  proceeding  was  inadmissible.^ 

§  465  c.  Another  exception  was  made  in.  Illinois,  where, 
while  it  was  held  that  the  clerk  or  cashier  of  a  banking  or  mer- 
cantile firm  could  not  be  charged  as  garnishee  of  the  firm  when 
it  was  engaged  in  the  customary  and  usual  transaction  of  busi- 
ness, yet  he  might  be  where  his  employer  had  absconded,  and  the 
clerk  was  in  possession  of  effects  belonging  to  him;  it  being 
considered  that  the  business  relations  between  employer  and 
clerk  were  totally  suspended  by  the  absconding.* 

§  466.  The  further  consideration  of  this  subject  will  naturally 
lead  to  its  arrangement  in  two  general  divisions :  1.  The  liability 
of  a  garnishee  in  respect  of  property  of  the  defendant  in  his  pos- 
session ;  and,  2.  His  liability  as  a  debtor  of  the  defendant 

§  467.  On  the  first  point  it  may  be  remarked,  that  it  will  often 
happen  that  a  person  garnished  may  have  personal  property  of 
the  defendant  in  his  possession,  and  yet  not  be  liable  as  gar- 
nishee. Various  considerations  determine  the  question  of  liabil- 
ity, not  only  as  to  the  nature  of  the  property,  but  as  to  the 
circumstances  under  which  it  is  held.  The  property  may  not  be 
such  as  is  contemplated  by  the  rule  above  declared,  or  by  the 
particular  statute  under  which  the  individual  is  garnished;  or 
his  possession  of  it  may  not  be  such  as  to  make  him  liable ;  or 
the  capacity  in  which  he  holds  it  may  exempt  him  from  liability; 

1  Wilder  v  Shea,  13  BuBh,  128.  *  Nolte  v.   Yon  Gaasy,  15  Bradwell, 

*  Dudley  v.  Falkner,  49  Alabama,  148.     230. 
'  Shepherd  v.    Brideiistme»   80  Iowa« 
225. 
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or  there  may  be  contracts  in  reference  to  it  which  forbid  his 
being  charged.  Many  such  questions  hare  arisen,  eliciting 
acute  discussion  and  leamed  adjudication.  We  propose,  there- 
fore, after  first  considering  who  may  be  subjected  to  garnish- 
ment, to  treat  of  the  liability  of  a  garnishee,  in  respect  of 
personal  property  of  the  defendant  in  his  hands,  under  the  fol- 
lowing heads: — 

I.  What  personal  property  of  the  defendant  in  the  garnishee's 
possession  will  make  the  garnishee  liable. 

II.  The  character  of  the  possession  of  personal  property  by  a 
garnishee,  which  will  be  sufficient  to  charge  him. 

IIL  The  garnishee's  liability,  as  affected  by  the  capacity  in 
which  he  holds  the  defendant's  property. 

IV.  The  garnishee's  liability,  as  affected  by  previous  con- 
tracts touching  the  defendant's  property  in  his  hands. 

T.  The  garnishee's  liability,  as  affected  by  a  previous  assign- 
ment of  the  defendant's  property  in  his  hands,  or  by  its  being 
subject  to  a  lien,  mortgage,  or  pledge. 
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CHAPTER  XIX. 

WHO   MAY   BE  GARNISHED.  —  CORPORATIONa  —  NON-RESIDENTS. 

§  468.  As  a  general  proposition,  irrespective  of  the  ulterior 
question  of  liability,  all  persons  are  subject  to  garnishment 
But  there  have  arisen  questions  of  importance  connected  ^ith 
the  character  and  status  of  the  garnishee,  which  it  is  proper  to 
consider,  before  proceeding  to  the  more  extended  field  of  in- 
quiry in  regard  to  his  liability.  Those  questions  are  connected: 
1.  With  the  garnishment  of  corporations ;  and,  2.  With  that  of 
persons  residing  out  of  the  State  in  which  the  attachment  is 
obtained.  The  consideration  of  these  points  will  form  the  sub- 
ject of  the  present  chapter. 

§  469.  As  to  corporations,  provision  is  usually  made  by  statute 
for  their  garnishment.  So  far  as  such  provisions  are  concerned, 
they  need  not  be  here  discussed.  But  where  such  do  not  exist, 
can  a  corporation  be  summoned  as  garnishee,  under  general 
enactments  prima  facie  applicable  to  natural  persons  only? 
This  subject  was  presented  before  the  Supreme  Court  of  Con- 
necticut,* and  that  of  lowa,^  the  Court  of  Appeals  of  Maryland,^ 
and  that  of  Virginia,*  by  all  of  which  it  was  held  —  as  doubtless 
would  be  held  elsewhere  —  that,  though  not  mentioned  in  the 
statute  as  the  subject  of  garnishment,  a  corporation  is  liable 
thereto,  in  the  same  manner  as  a  natural  person. 

§  470.  Whatever  may  be  the  statutory  mode  of  serving  an  at- 
tachment on  a  corporation  as  a  garnishee,  a  service  in  a  mode 
authorized  and  requested  by  the  president  and  directors  of  the 
corporation  has  been  held  binding  on  it,  where  those  officers  re- 
quested that  notices  of  garnishment  should  be  delivered  to  one  of 

^  Knox  V.  Protection  Ins.  Co.,  9  Conn.         *  Boyd  v,   Chesapeake  k  Ohio  Canal 

430.  Co.,  17  Maryland,  195. 

2  Wales  V,  Muscatine,   4  Iowa,  802 ;         *  Baltimore  &  Ohio  R.  R.  Co.  o.  Galla- 

Taylor  v.  Burlington  &  Mo.  R.  R.  Co.,  6  hue,  12  Grattan,  655. 
Ibid.  114. 
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the  clerks  of  the  corporation.^    But  care  should  be  taken  that 
there  be  in  reality  a  service  on  the  corporation.     The  notice  of 
garnishment  may  be  served  on  its  officers,  but  not  be  a  service 
on  it.     Thus,  where  such  notice  was  served  on  the  Mayor,  Re- 
corder, and  Treasurer  of  a  city,  informing  them  and  each  of 
them  that  they  ''were  attached  and  held  as  garnishees  of  the 
defendant,  and  as  persons  holding  property  of  said  defendant ; " 
it  was  decided  to  be  no  service  on  the  corporation.  ^    So,  where 
the  writ  of  garnishment  commanded  the  officer  to  ''  summon  the 
said  J.  S.,  agent  and  attorney  for  the  S.  M.  I.  Co.,"  and  it  was 
served  by  copy  upon  J.   S.,   it  was  held  to  be  no  service  on 
the  company,   and   a  judgment  rendered   against  the  company 
under  it  was  reversed.^    So,  where  the  law  authorized  the  gar- 
nishment of  a  corporation  by  serving  the  process  "on  the  presi- 
dent,  cashier,  secretary,   treasurer,    general   or  special   agent, 
superintendent,  or  other  principal  officer,"  a  return  of  service  on 
"J.  D.  W.,  agent  of  the  within  named  defendant,"  was  held  in- 
sufficient;  the  court  saying:    "The  terms  'general  or  special 
agent*  are  very  indefinite,   but  employed  as  they  are  here  in 
association  with  terms  designating  the  principal  officers  of  the 
corporation,  they  evidently  intend  agents  who  either  generally 
or  in  respect  to  some  particular  department  of  the  corporate  busi- 
ness have  a  controlling  authority,  either  general  or  special."* 
So,  under  a  statute  authorizing  notice   of  garnishment  to  be 
served  on  a  railroad  corporation  "  by  delivering  the  same,  or  a 
copy  thereof,  to  the  nearest  station  or  freight  agent  of  such  cor- 
poration in  the  county  in  which  the  cause  of  action  is  pending," 
a  return  by  the  officer  on  a  writ  of  attachment,  that  he  garnished 
a  railroad  company  "by  delivering  a  copy  of  the  notice  to  S., 
nearest  agent  of  the  .  •  .  Company,"  was  held  to  be  no  garnish- 
ment, because  it  did  not  appear  that  the  agent  upon  whom  the 
notice  was  served  was  either  a  station  or  freight  agent.*    And, 
under  the  same  statute,  a  return  of  service  "by  delivering  a  true 
copy  of  it  to  W.  B.,  the  resident  station  agent  ...  at  the  busi- 
ness office  of  said  company,"  was  held  to  give  the  court  no  juris- 

>  Dayidson  r.  Donovan,  4  Cranch  C.  C.  «  Claflin  v,  Iowa  City,  12  Iowa,  284; 

578.    However  correct  thU  view  might  be  Greer  r.  Rowley,  1  Pittsburgh,  1. 

80  far  as  the  garnishee  is  concerned,  it  '  Sun  Mutual  Ins.  Co.  v.  Seeligson,  69 

coald  not  be  relied  on  to  give  priority  Texas,  3. 

oC  right  over   subsequent  garnishments,  «  Lake  Shore  &  M.  S.  R.  Co.  v.  Hunt, 

regalarly  served,  where  the  fund  in  the  89  Michigan,  469.    See  State  F.  k  M.  I. 

garnishee's    hands    was    inauflacient    to  Co.  v.  The  Oglesby,  1  Pearson,  152. 

tttisfy  aU   the   attachments.  «  Haley  v,  H.  ft  St.  J.  R.  Co.,  80  Mis- 

sonri,  112. 
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diction  of  the  company  as  garnishee,  because  it  did  not  show  that  j 
the  agent  on  whom  service  was  had  was  ^the  nearest  station  or  j 
freight  agent  of  the  corporation  in  the  comity.  '*  *  So,  where  the 
smnmons  of  garnishment  was  served  on  the  agent  of  a  foreign  cor- 
poration, and  required  him  to  answer  what  he  owed  the  defen- 
dant^ So,  where  notice  of  garnishment  was  served  on  A.  and  B., 
as  agents  of  a  foreign  insurance  company,  it  was  considered  insuf •  i 
ficient  to  authorize  judgment  against  the  company.^  And  where 
the  statute  authorizes  garnishment  by  leaving  a  copy  of  the  writ 
with  the  person  owing  debts  to,  or  having  property  of,  the  de- 
fendant in  his  possession,  ^'or  with  his  agent; "  it  was  held,  that 
the  agent  must  be  a  managing  agent;  and  therefore  that  sendee 
upon  the  teller  of  a  bank,  whose  sole  duty  was  to  receive  and  pay 
out  moneys  that  came  into  and  went  out  of  the  bank,  was  not  a 
garnishment  of  the  bank.^  And  where  the  law  required  service 
on  a  garnishee  to  be  personal,  but  did  not  prescribe  the  mode  of 
garnishment  of  a  corporation,  it  was  held,  that  service  upon  an 
agent  of  the  corporation  was  not  sufficient,  but  that  it  should 
have  been  made,  as  at  common  law,  upon  the  president,  or  other 
officer  fulfilling  the  duties  of  president;^  and  the  temporary  ab- 
sence of  the  president  will  not  warrant  service  on  a  subordinate 
officer  or  agent ;  and  no  judgment  can  be  taken  against  the  cor- 
poration for  failing  to  answer,  where  the  return  shows  that  the 
president  was  not  served.^  In  Connecticut,  it  was  decided  that 
a  corporation  could  not  be  charged  as  garnishee,  where  no  legal 
service  of  process  had  been  made  upon  it,  though  its  secretary 
appeared  and  answered,  and  made  no  objection  to  the  sufficiency 
of  the  service ; '  and  in  Maryland,  that  an  admission  of  service 
by  the  attorney  of  a  corporation  could  not  give  the  court  juris- 
diction of  the  corporation  as  garnishee.® 

§  470  a.  Where  the  law  authorizes  service  of  process  on  any 
one  of  several  named  officers  of  a  corporation,  and  a  notice  of  gar* 
nishment  is  served  on  one  of  them  who  has  not  in  his  actual  poB- 
session  the  property  sought  to  be  reached  by  the  process,  but  such 
property  is  in  the  possession  of  some  other  officer  or  employee 

^  Worries  v.  M.  P.  R.Co.,  19  Missouri        *  Clark  v,  ChapmsD,  45  Geoigia,  486; 

Appeal,  898  ;  Mastersou  o.  M.  P.  R.  Co.,  Lambrath  v,  Clarke,  10  Heidcell,  82. 
20  Ibid.  658.  *  Steiner  ».  Central  RaihxMd,  60  Geor- 

A  Varnell  v,  Speer,  65  Geox^gia,  182.  gia,  552. 

*  Daniels  o.  MeinbaTd,  68  Georgia,  869.         ^  Raymond  v.  Rockland  Co.,  40  Coon. 

«  Kennedy  v.  H.  L.  k  S.  Society,  88  401. 
CaHfomia,  151.  *  Northern  C.  R.  Co.  o.  Rider,  45  Kary- 

land,  24. 
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of  the  company,  who,  ignorant  of  the  garnishment,  delivers  it  to 
a  person  authorized  to  receive  it,  before  he  can,  with  reasonable 
diligence  on  the  part  of  the  officer  served,  be  notified  to  retain 
the  possession  thereof,  the  company  cannot  be  charged  as  gar- 
nishee in  respect  of  such  property.  Nor  is  the  officer  served 
under  obligation  to  use  extraordinary  diligence  in  notifying  the 
officer  or  employee  in  charge  of  the  property  of  the  service  of  the 
process.^ 

§  471-  The  rules  governing  the  liability  of  a  corporation  as  a 
garnishee,  do  not  differ  from  those  applicable  to  the  case  of  an 
individual.  The  corporation  must  either  have  personal  property 
of  the  defendant  in  its  possession,  capable  of  being  seized  and 
sold  under  execution,  or  be  indebted  to  him.  Neither  of  these 
conditions  is  fulfilled  by  the  mere  fact  of  the  defendant  being  a 
stockholder  in  the  corporation;  and  the  corporation  cannot  be 
chai^d  as  his  garnishee  on  that  account^  Nor  can  a  corpora- 
tion be  charged  as  garnishee  in  respect  of  certificates  of  member- 
ship in  it,  held  by  an  attachment  defendant^ 

§  472.  Different  views  are  entertained  as  to  the  manner  in 
which  a  corporation  shall  answer  as  garnishee.  In  Virginia  and 
South  Carolina,  it  must  answer  through  its  chief  officer  and 
under  its  common  seal.^  In  Alabama,  the  same  rule  exists, 
with  the  further  requirement,  that,  if  the  seal  be  used  by  another 
than  the  chief  officer,  it  should  appear  to  have  been  by  the  ex- 
press authority  of  the  directors.  It  was  therefore  held,  that  an 
answer  of  a  corporation  put  in  by  its  cashier,  or  the  individual 
answer  under  oath  of  either  a  president  or  cashier,  is  not 
sufficient.* 

In  Illinois,  on  the  contrary,  where  the  statute  required  an  an- 
swer to  be  sworn  to  in  all  cases,  an  answer  of  a  corporation, 
signed  by  its  secretary  and  under  its  corporate  seal,  was  held 
sufficient;  and  as  the  corporation  could  not  swear,  the  oath  of  a 
proper  officer,  or  of  an  agent  of  the  company,  was  considered  a 
substantial  compliance  with  the  statute.^ 

1  Bates  9.  C,  M.,  &  St  P.  R>  Co.,  60         «  Callahan  v.   Hallowell,  2    Bay,  8  ; 

Wuconsin,  296.  Baltimore  &  O.  R.  R.  Co.  v.  Gallahue,  12 

'  Planters     &    Merchauts'    Bank    v.  Grattan,  655. 
Leavens,  4  Alabama,  753  ;  Ross  «.  Rosa,         ^  Branch   Bank   v,  Poe,   1  Alabama, 

26  Geoiigia,  297 ;  Mooar  o.  Walker,  46  896 ;   Planters  and  Merchants'  Bank  v. 

Iowa,   164.      Sed   contra,  Chesapeake  &  Leavens,   4  Ibid.   753. 
0.  R.  R.  Co.  V.  Paine,  29  Gntttan,  502.         •  Oliyer  v.  C.  &  A.  R.  R.  Co.,  17  Illinois, 

*  Netter  «.  Chicago  Board  of  Trade,  12  587  ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mason, 

Bndwell,  607.  II  Bradwell,  525. 
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In  Maine,  the  answer  can  only  be  made  by  an  agent  or  attor- 
ney of  the  corporation.  It  need  not  be  a  general  agent,  but  one 
specially  authorized  may  act  in  that  capacity,  whether  he  be  a 
member  of  the  corporation  or  not^ 

§  474.  Concerning  the  residence  of  a  person,  as  affecting  his 
liability  to  garnishment,  there  is  no  doubt  that  a  resident  may 
be  summoned  and  charged  as  garnishee  in  respect  of  a  debt  he 
owes  to  a  non-resident'  But  an  essentially  different  question 
arises  when  a  non-resident,  casually  found  within  the  jurisdic- 
tion of  a  court,  is  garnished  under  its  process. 

Under  the  custom  of  London  one  cannot  be  charged  as  gar- 
nishee, unless  he  resides  within  the  jurisdiction  of  the  Lord 
Mayor's  court.  ^  In  this  country,  the  question  has  been  repeat- 
edly presented,  and  the  uniform  tenor  of  the  adjudications  is 
that  whether  the  defendant  reside  or  not  in  the  State  in  which 
the  attachment  is  obtained,  a  non-resident  cannot  be  subjected 
to  garnishment  there,  unless,  when  garnished,  he  have  in  that 
State  property  of  the  defendant  in  his  hands,  or  be  bound  to  pay 
the  defendant  money,  or  to  deliver  to  him  goods,  at  some  par- 
ticular place  in  that  State. 

As  in  many  other  questions  in  the  law  of  attachment,  Massa- 
chusetts was  the  first  to  pass  upon  this  point,  in  a  case  where 
both  defendant  and  garnishee  were  non-residents.  The  Su- 
preme Court  there  said:  ^^The  summoning  of  a  trustee  is  like  a 
process  in  rem.  A  chose  in  action  is  thereby  arrested  and  made 
to  answer  the  debt  of  the  principal.  The  person  entitled  by  the 
contract  of  the  supposed  trustee  is  thus  summoned  by  the  arrest 
of  this  species  of  effects.  These  are,  however,  to  be  considered 
for  this  purpose  as  local,  and  as  remaining  at  the  residence  of 
the  debtor  or  person  intrusted  for  the  principal,  and  his  rights 
in  this  respect  are  not  to  be  considered  as  following  the  debtor 
to  any  place  where  he  may  be  transiently  found,  to  be  there 
taken  at  the  will  of  a  third  person,  within  a  jurisdiction  where 
neither  the  original  creditor  nor  debtor  resides. "  * 

When  the  point  arose  again,  the  defendant  was  a  resident,  and 
the  garnishee  a  non-resident,  and  the  court  maintained  its  pre- 

»  Head  v.  Merrill,  34  Maine,  686.  &   Granger,   938  ;    Day  v.   Paupieire,  7 

«  Berry    v.   Nelson,    77  Texas,   191  ;  Dowling  &  Lowndes,   12 ;  13  Adolphos 

Nichols  V.  Hooper,  61  Vermont,  295.  &  Ellis,  N.  8.  802. 

•  1  Saunders,  67,  Note  a;  Tamm  v,  ♦  Tingley  w.  Bateinan,  10  Mass.  848; 

Williams,    2   Chitty,   488;    8  Douglass,  Nye  v.  Liaoomb,  21  Pick.  268.    See  Wheat 

281 ;  Crosby  v.  Hetherington,  4  Manning  v.  P.  C.  ft  F.  D.  R.  R.,-  4  Kansas,  370. 
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vions  position.^  The  same  ground  has  been  taken  in  Maine, 
New  Hampshire,  Vermont,  Rhode  Island,  Connecticut,  New 
York,  Mississippi,  Missouri,  and  the  District  of  Columbia.  ^ 

§  475.  This  doctrine,  however,  as  previously  intimated,  does 
not  apply,  where  the  garnishee  has  in  his  hands,  in  the  State  in 
which  he  is  summoned,  property  of  the  defendant,  or  has  con- 
tracted to  pay  money  or  deliver  goods  to  the  defendant  at  some 
particular  place  in  that  State.  In  regard  to  this  condition  of 
things,  the  Superior  Court  of  New  Hampshire  said:  "The  prop- 
erty was  attached  in  the  trustee's  hands,  while  in  his  possession 
in  this  State.  If  he  had  not  the  property  with  him,  but  had  left 
it  at  his  residence,  it  could  not  be  said  that  it  was  attached  here ; 
but  having  it  with  him,  we  see  no  reason  why  it  might  not  be 
attached  in  this  way,  as  well  as  if  it  had  been  visible  personal 
property  of  the  defendant's  and  taken  by  the  officer.  If  the  trus- 
tee had  brought  into  this  State  the  goods  and  chattels  of  the 
defendant,  and  had  himself  no  special  property  in  them  which 
might  give  him  the  power  to  remove  them  from  the  State,  they 
could,  no  doubt,  have  been  attached  and  held  on  a  writ  against 
the  defendant;  and  it  appears  to  us  that  no  well-founded  distinc- 
tion can  be  pointed  out  between  such  a  case  and  one  where  the 
trustee  has  about  his  person,  at  the  time  the  writ  is  served  upon 
him,  the  money  and  notes  of  the  defendant "  ' 

§476.  When  one  is  summoned  as  garnishee  in  a  State  of 
which  he  is  not  a  resident,  the  service  of  process  on  him  raises 
a  presumption  that  he  is  a  resident  there,^  and  it  is  therefore 
necessary,  for  his  own  protection,  that  he  should  answer  to  the 
proceeding  and  avail  himself  of  whatever  defence  he  has  against 
liability;  or  he  will  be  liable  to  a  judgment  by  default  against 
him,  if  the  law  under  which  he  was  summoned  authorize  that 
course  of  proceeding ;  for,  by  the  service  of  the  process,  the  court 

1  lUy  9.  Underwood,  3  Pick.  802;  Hart  Ins.  Co.,  10  Ibid.  198  ;  Bush  v.  Nance, 

V.  Anthony,  15  Ibid.  445.  61    Mississippi,  287  ;    Green's    Bank    u 

*  AnUf  S  452  a ;  Lovejoy  v.  Albree,  88  Wickham,    28    Missouri    Appeal',    668  ; 
Maine,  414  ;  Jones  v,  Winchester,  6  New  Keating  v.  A.  R.  Co.,  82  Ibid.  298 ;  Todd 
Hamp.  497 ;  Lawrence  v.  Smith,  45  Ibid.  v.   Missonri  P.   R.  Co.,   88   Ibid.   110  ; 
538 ;  Sawyer  p.  Thompson,  4  Foster,  510;  Wright  t;.  C.  B.  &  Q.  R.  R.  Co.  19  Neb- 
Baxter   0.    Vincent,    6    Vermont,    614;  raska,   175;    Miller  i;.  Hooe,  2  Cranch, 
Towle  «  Wilder,  57  Ibid.  622 ;  Cronin  u.  C.  C.  622.    Sed  centra,  Morgan  v.  Neville, 
Foster,  18  Rhode  Island,  196  ;  Green  v.  74  Penn.  State,  52. 
FarmerB  k  Citizens'  Bank,  25  Conn.  452 ;  *  Yonng  v.  Ross,  11  Foster,  201. 
Bates  V.  New  Orleans,  &c.  R.  R.  Co.,  4         *  Glass  v,  Doane,  15  Bradwell,  66. 
Abbott  Pract.   72;   Willet  t;.  Eqaitoble 
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acquires  jurisdiction  of  his  person,  and  the  question  whether  it 
has,  or  can  take,  jurisdiction  of  the  effects  in  his  hands,  can 
only  be  raised  by  himself  upon  his  answer.^ 

§  477.  The  exemption  from  garnishment  on  account  of  non- 
residence  is  not  to  be  pushed  beyond  the  reason  of  the  rule, 
which  rests  upon  the  ground  that  the  property  or  debt  sou^t  to 
be  reached  is  without  the  jurisdiction  of  tlie  court,  and,  for  that 
reason,  incapable  of  being  subjected  to  its  process.  Therefore, 
if  several  joint  debtors  be  garnished,  part  of  whom  are  residents 
and  part  non-residents,  the  jurisdiction  will  extend  to  all,  in 
virtue  of  the  residence  of  those  within  the  State.  This  was 
decided  in  Vermont,  under  a  statute  which  provided  "that  no 
person  shall  be  summoned  as  trustee,  unless  at  the  time  of  the 
service  of  the  writ  he  resides  in  this  State."  Four  persons, 
members  of  a  firm  existing  in  the  State,  were  summoned  as  gar- 
nishees, two  of  whom  were  residents  of  the  State  of  New  York. 
It  was  claimed  that  none  of  them  were  chargeable,  because  the 
two  non-residentfl  being  specially  excepted  from  the  act,  all  the 
members  of  the  firm  were  likewise  excepted,  as  none  were  liable 
to  be  prosecuted  on  the  joint  claim  unless  all  were,  or  could  be 
made,  legal  parties  to  the  record.  But  the  court  held,  that  the 
statute  applied  only  to  cases  where  all  the  garnishees  resided  in 
another  State,  and  not  to  a  case  where  some  of  them  were  resi- 
dents of  Vermont,  where  the  partnership  was  formed  and  had  its 
place  of  business ;  and  that,  if  the  effects  in  their  hands  are  con- 
sidered local,  and  as  remaining  at  the  residence  of  the  ga^ 
nishee,  they  must  be  regarded  as  remaining  where  the  partnership 
was  formed,  its  business  transacted,  and  two  of  its  members 
resided.^ 

§  478.  The  principles  which  would  exempt  non-residents  from 
garnishment  produce  the  same  result  in  tiie  case  of  a  foreign 
corporation.  This  was  so  determined  in  Massachusetts,  though 
the  officers  of  the  corporation  resided,  and  its  books  and  records 
were  kept,  in  that  State,  and  though  the  statute  there  declares 
that  **  all  corporations  may  be  summoned  as  trustees. "  The  very 
generality  of  the  terms  was  considered  to  require  some  qualifica- 
tion. "It  cannot,"  said  the  court,  "be  construed  literally,  all 
corporations,    in  whatever  part  of  the  world  established  and 

^  Lawrence  p.  Smith,  45  New  Hamp.         *  Peck  v.  Banmm,  24  Yennont,  75. 
533  ;  Thornton  o,  American  W.  M.  Co., 
88  Geoi^a,  288. 
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transacting  business.  The  answer  is  to  be  found  in  the  statutes  in 
pari  materia  then  existing.  The  statute  in  question  was  only  an 
extension  of  an  existing  system ;  it  was  intended,  we  think,  to  put 
corporations  on  the  same  groimd  as  individuals.  And  it  is  well 
settled  that  an  individual,  an  inhabitant  of  another  State,  is  not 
chargeable  by  the  trustee  process,  although  found  in  this  common- 
wealth, and  here  served  with  process.  In  the  case  of  corporations 
which  have  no  local  habitation,  the  principle  is  this :  if  estab- 
lished in  this  commonwealth,  by  the  laws  thereof,  they  are  in- 
habitants of  this  commonwealth,  within  the  meaning  of  the  law ; 
but  if  established  only  by  the  laws  of  another  State,  they  are 
foreign  corporations,  and  cannot  be  charged  by  the  trustee 
process."*  The  same  views  obtain  in  New  Hampshire.^  And 
in  Maryland,  where  the  statute  authorized  suits  by  non-residents 
against  foreign  corporations  exercising  franchises  there,  ^^  when 
the  cause  of  action  has  arisen,  or  the  subject  of  the  action  shall 
be  situated  in  this  State/'  it  was  held,  that  a  British  insurance 
company,  doing  business  there  through  an  agent,  could  not  be 
charged  as  garnishee  on  account  of  a  loss  under  a  policy  issued 
to  non-residents,  by  an  agent  in  Chicago,  Illinois,  upon  property 
in  that  city ;  because  the  holders  of  the  policy  could  not  sue  the 
company  thereon  in  Maryland.  ^  And  in  New  York,  where  an 
agent  upon  whom  the  process  is  served  is  a  non-resident,  and 
when  served,  is  only  casually  in  the  State,  no  attachment  of  the 
debt  is  effected.^  And  in  Alabama  it  is  held,  that  a  debt  due 
from  a  Kentucky  railroad  company  to  one  of  its  employees  in 
Kentucky,  could  not  be  reached  by  the  garnishment  of  the  com- 
pany in  an  Alabama  court^  And  so  in  Georgia,  as  to  a  railroad 
company  chartered  by  the  States  of  Tennessee,  Virginia,  and 
Georgia,  where  it  was  sought  to  attach  in  Georgia  wages  due  to  a 
day  laborer  employed  in  Tennessee.^  And  so  in  Michigan,  as  to  a 
railroad  company  chartered  in  Indiana,  when  it  was  attempted  to 
garnish  it  in  Michigan  for  wages  due  to  an  employee  in  Indiana,  in 
favor  of  the  assignee  of  a  creditor  of  the  employee ;  to  whom  the 
claim  had  been  assigned  for  the  purpose  of  its  prosecution  in 
Michigan,  in  order  to  evade  the  statute  of  Indiana  which  exempted 

>  Danforth  v.  Pennj.  8  Metcalf,  564 ;         «  Willet  v.  Equiteble  Ins.  Co.,  10  Ab- 

Gold  V.  Hoosatonic  Railroad  Co.,  1  Gray,  bott  Pract  193.     See  Midland  P.  R.  R. 

424 ;  Bradford  o.  Mills,  5  Rhode  Island,  Co.  v.  McDennid,  91  Illinois,  170. 
398 ;  Larkin  v.  Wilson,  106  Mass.  120.  «  Louisville  &  N.  R.  R.  Co.  v,  Dooley, 

s  Smith  V.  B.  C.  &  M.  Railroad,  88  New  78  Alabama,  524. 
Hamp.  337.  •  Wells  v.  East  Tenn.  V.  &  G.  R.,  74 

*  Myer  v,  Liverpool  L.  k  G.  Ins.  Co.,  Georgia,  548. 
40  Maryland,  595. 
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wages  in  such  a  case  from  attachment.  ^    And  so  in  Missouri,  as         < 
to  a  railroad  company  chartered  in  Illinois,  which  was  garnished         j 
in  respect  of  money  due  as  salary  to  an  employee  in  Illinois;  the        j 
plaintiff  in  the  attachment  being  also  a  resident  of  that  State.^        ] 
And  in  Missouri  a  railroad  company  chartered  in  that  State, 
having  a  line  in  Texas,  was  held  not  to  be  chargeable  as  gar- 
nishee in  a  Missouri  court  on  account  of  wages  due  to  an  em- 
ployee in  Texas  and  payable  there.  ^    In  New  York  an  insurance 
company  created  and  existing  under  the  laws  of  the  kingdom  of 
Great  Britain,  and  having  an  agent  in  New  York  for  the  trans- 
action of  its  business,  became  indebted,  on  account  of  a  loss  hj 
fire,  to  a  corporation  in  Chicago,  where  the  negotiations  for  the 
policy  took  place,  and  where  it  was  delivered ;  and  it  was  at- 
tempted to  attach  in  New  York  the  debt  of  the  British  company 
to  the  Illinois  company ,  but  it  was  held  that  it  could  not  be  tiiere 
seized  under  the  attachment^ 

But  in  Pennsylvania,  a  foreign  railroad  corporation  was  held 
as  garnishee,  where  it  had  accepted  from  that  State  the  privilege 
of  extending  its  road  through  one  of  the  counties  thereof,  coupled 
with  a  provision  in  the  act  granting  the  privilege,  which  required 
the  company  'Ho  keep  at  least  one  manager,  toll-gatherer,  or 
other  officer,  a  resident  in  the  county ; "  on  whom  service  of 
process  '^  in  all  suits  or  actions  which  may  be  brought  against 
said  company,"  was  declared  to  be  ''as  good  and  available  in 
court  as  if  made  on  the  president  thereof. "  *  And  in  Ohio  a  for- 
eign railroad  company  was  subjected  to  garnishment,  where  it 
was  operating  a  railroad  in  that  State  with  the  assent  of  the 
legislature;  and  for  all  purposes  of  proceedings  in  attachment 
and  garnishment  was  held  to  be  a  domestic  corporation.^  And 
in  Missouri,  under  a  statute  which  provided  that  "  notice  of  gar- 
nishment shall  be  served  on  a  corporation  in  writing,  by  deliver- 
ing such  notice,  or  a  copy  thereof,  to  the  president,  secretary, 
treasurer,  cashier,  or  other  chief  or  managing  officer  of  such  cor- 
poration,*' it  was  held,  that  a  foreign  insurance  company,  having 
an  agency  in  that  State,  might  be  garnished,  by  serving  the 
notice  upon  the  agent ;  who,  for  that  purpose,  would  be  regarded 

1  Drake  v.  Lake  Shore  &  M.  S.  R.  Co.,         ^  Jones  v.  New  York  &  Erie  R.  R.  Co., 

69  Michigan,  168.  1  Grant,  457  ;    Fithian  v.  New  York  k 

*  Fielder  v.  Jessup,  24  Missouri  Ap-  Erie  R.  R.  Co.,  31  Penn.  State,  114 ;  Barr 
peal,  91.  r.  King,  96  Ibid.  486. 

»  Todd  V.  Missouri  P.  R.  Co.,  83  Mis-  •  Raihroad  v.  Peoples  81  Ohio  State, 
souri  Appeal,  110.  687. 

*  Straus  i;.    Chicago  G.  Co.,  58  New 
York  Supreme  Ct.  216. 
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as  a  *' managing  officer,'*  within  the  meaning  of  the  statute.^ 
And  in  Kansas,  where  the  statute  required  every  railroad  com- 
pany doing  business  in  that  State,  or  having  agents  doing  busi- 
ness therein  for  it,  to  designate  some  person  residing  in  each 
county  into  which  its  railroad  line  runs,  on  whom  all  process 
and  notices  issued  by  any  court  ot  record  or  justice  of  the  peace 
of  such  county  might  be  served;   it  was  held,  that  a  Nebraska 
railroad  company  which  leased  a  line  of  railroad  in  Kansas,  and 
operated  the  same,  and  kept  local  agents  there,  was  liable  to 
garnishment  there  for  a  debt  due  from  it  to  a  contractor,  which 
was  payable  at  its  principal  office  in  Nebraska.^    And  in  Wis- 
consin, under  a  statute  providing  that  ^^a  corporation  may  be 
summoned  as  garnishee  by  service  of  notice  to  appear  and  an- 
swer, uj)on  the  president,  cashier,  treasurer,  secretary,  or  other 
agent  or  officer  of  the  corporation  upon  whom  a  summons  may 
by  law  be  served  in  cases  where  an  action  is  commenced  against 
such  corporation,'*  it  was  held,  that  a  foreign  corporation  was 
liable  to  garnishment  by  service  of  notice  upon  its  agent.*     And 
in  Illinois,   where  the  statute  declared  that  "foreign  corpora- 
tions, and  the  officers  and  agents  thereof,  doing  business  in  this 
State,  shall  be  subjected  to  all  the  liabilities,   restrictions,  and 
duties  that  are  or  may  be  imposed  on  corporations  of  like  charac- 
ter organized  under  the  general  laws  of  this  State,*'  it  was  held, 
that  a  Missouri  corporation,  having  an  agent  in  Illinois,   could 
be  summoned  in  the  latter  State,  as  garnishee  of  a  citizen  of 
Missouri^  by  service  of  the  garnishment  process  on  the  agent; 
there  being  also  a  statute  which  authorized  a  domestic  corpora- 
tion to  be  "served  with  process  by  leaving  a  copy  thereof,"  in 
the  absence  of  the  president,  "with  any  clerk,   secretary,  super- 
intendent, general  agent,  cashier,    principal,  director,  engineer, 
conductor,  station  agent,  or  any  agent  of  said  company  found  in 
the  county."  *    And  in  that  State,  a  foreign  insurance  company, 
having  an  agency  in  that  State,  was  charged  as  garnishee  there, 
on  account  of  a  loss  in  Wisconsin;  the  court  holding  that  a  cor- 
poration, under  whatsoever  law  incorporated,  is  a  resident,  for 
all  purposes  of  suit,  wherever  by  authority  of  the  local  law  it 
exercises  its  corporate  powers  and  functions.^ 

'  McAllister  v.  Penn.  Ins.  Co.,  28  Mis-         «  Hannibal  &  St  J.  R.  R.  Co.  v.  Crane, 

aouri.  214.  102  Illinois,  249.     See  Mooney  o,  U.  P. 

>  Burlington  &  M.  R.  R.  Ca  v.  Thomp-  R  Co.,  53  Iowa,  346. 
SOD.  31  Kansas,  180.  »  Roche  u.  R.  I.  Ins.  Ass'n,  2  Bradwell, 

'  Brauser  o.  New  England  F.   L  Co.,  360. 
21  Wisconsin,  506.    See  Selma  R.  k  D. 
a.  R.  Ca  u.  Tyson,  48  Georgia,  351. 
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§  478  0.  A.  coq>oratiou  chartered  in  one  State  cannot  go  Into 
or  carry  on  its  business  in  another  State  without  the  permissloQ 
of  the  latter;  and  when  it  receives  and  avails  itself  of  such  per- 
mission, it  is  subject  to  all  the  laws  of  that  State,  however  they 
may  differ  from  those  of  the  State  by  which  it  was  created. 
Hence,  if  the  laws  of  the  State  from  which  it  receives  the  per« 
mission  authorize  the  garnishment  of  a  foreign  corporation,  it  ifl 
no  defence  against  the  proceeding  that  those  of  its  own  State 
expressly  exempt  the  funds  in  its  hands  from  attadiment^ 

§  479.  Where,  as  is  sometimes  the  case,  a  corporation  ifl 
chartered  by  two  or  more  States,  it  is  not  In  any  of  those  States 
a  foreign  corporation,  and  may  be  subjected  to  garnishment  in 
any  of  them,  though  its  office  and  place  of  business  be  not  in  the 
State  in  which  the  garnishment  takes  place.  ^ 

1  First  NaL  Bank  o,  Burch,  80  Mkhi-  Spragae  «.  Hartford,  P.  4  E.  R.  R.  Co.,  5 
gan,  242.  Rhode  Island,  233 ;  Mahany  v,  Kepbart, 

2  Baltimore  k  Ohio  R.  R.  Ca  i^.  Gal-  15  West  Virginia,  609;  Holland  e.  Rail- 
lahne,  12  Grattan.  655;    Smith  i%  E  C.  ft  road  Co.,  16  Lea,  414. 

M.  Railroad.  33  New  Hamp.  337.     See 
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CHAPTER  XX. 

WHAT  PERSONAL  PROPERTY  IN  THE  GARNISHEE'S  HANDS  WILL  MAKE 

HIM  UABLE. 

§  480.  The  rule  that  the  personal  property  in  the  garnishee's 
hands  in  respect  of  which  he  may  be  charged,  must  be  such  as  is 
capable  of  being  seized  and  sold  on  execution,^  results  from  the 
consideration  that  he  should  be  at  liberty,  if  he  wish,  to  dis- 
charge himself  from  pecuniary  liability,  by  delivering  the  prop- 
erty into  the  custody  of  the  tribunal  before  which  he  is  summoned ; 
and  therefore,  that  he  should  not  be  charged  for  that  which,  if 
80  delivered,  could  not  be  sold  imder  execution.  Therefore, 
where  a  garnishee  admitted  that,  when  summoned,  he  had  in  his 
possession  a  horse  of  the  defendant's,  but  showed  that  the  horse 
was  by  law  exempt  from  execution  against  the  defendant,  he 
was  held  not  chargeable.  ^  This  rule  applies  to  the  proceeds,  in 
money,  of  exempted  real  estate  sold  under  execution,  under  a 
statute  authorizing  such  to  be  awarded  to  a  debtor  in  lieu  of  the 
property ;  *  and  also  to  money  recovered  by  a  debtor  for  the  value 
of  property  exempt  from  execution  which  had  been  seized  and 
sold.*  But  if  the  owner  of  property  so  exempt  sell  the  same, 
the  debt  due  him  therefor  may  be  attached.^  And  if  property 
exempt  from  execution  be  destroyed  by  fire  while  insured,  the 
insurance  company  may  be  charged  as  garnishee  of  the  owner 
for  the  amount  due  under  the  policy.*  And  if  money  which 
before  its  payment  to  the  defendant  could  not  be  reached  by  gar- 
nishment, by  reason  of  its  being  exempted  from  attachment,  be, 

^  JfUe,  §  463.  mas  r.  Biddle,  13  Penn.  State,  228.     See 

*  Davenport  v.  Swan,  9  Humphreys,  Deacon  v.  Oliver,    14  Howard  Sap.  Ct. 

186 ;  Staniels  o.    Raymond,   4  Cashing,  610  ;    Moore   v,    Gennett,    2    Tennessee 

W4 ;  Fanning  v.  First  Nat  Bank,  76  lUi-  Ch'y,  875. 

nois,  68.     Where  one  held  a  certificate  *  Gery  o.  Ehi^good,  81  Penn.  State,  329; 

of  shares  of  stock  in  a  bank  in  another  Hastie  r.  Kelley,  57  Vermont,  298. 

Btate,  in  favor  of  the  defendant,  it  was  ^  Stebbins  v.  Peeler,  29  Vermont,  289. 

1^  that  he  coald  not  be  chai^ged  as  ^  Scott  v.  Brigham,  27  Vermont,  661  ; 

gunishee  in  respect  thereof;  because  the  Enabb  v,  Drake,  28  Penn.  State,  489. 

wart  oonld  not  subject  either  the  certifi-  ^  Wooster  v.  Page,  64  New  Hamp.  125. 

cite  or  the  stock  to  its  execution.    Christ- 
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after  its  payment,  lent  out  by  him,  the  borrower  may  be  sub- 
jected to  liability  on  account  of  it,  as  garnishee  of  the  defendant 
This  was  held,  in  reference  to  a  soldier's  bounty  voted  by  a 
town ;  which,  before  its  payment  to  the  soldier,  could  not  be  at- 
tached by  the  garnishment  of  the  town ;  ^  but  after  its  payment, 
could  be  reached  by  the  garnishment  of  a  person  to  whom  it  was  \ 
lent  2 

The  garnishee,  in  such  cases,  may  object  to  such  property 
being  held  by  the  attachment,  though  the  defendant  do  not  raise  > 
the  question;^  for  if  the  former  know  of  the  exemption,  and  fail 
to  bring  it  to  the  notice  of  the  court,  and  thereby  be  charged  as 
garnishee,  the  judgment  will  be  no  protection  to  him,*  And  he, 
or  the  defendant,  may  show  to  the  court  the  fact  of  the  exemp- 
tion, at  any  stage  of  the  case  before  the  money  is  actually  paid 
over  to  the  attachment  plaintiff.* 

§  480  a.  In  some  States  laws  exist  exempting  from  attach- 
ment a  certain  amount  of  money  due  to  a  head  of  a  family.  In 
such  case  it  is  the  duty  of  a  defendant  to  furnish  the  garnishee 
with  the  information  and  means  to  prove  the  fact  of  exemption, 
or  himself  to  prove  it ;  and  it  is  the  right  and  duty  of  the  de- 
fendant, if  judgment  is  erroneously  given  against  the  garnishee, 
to  have  it  set  aside,  or  to  appeal  from  it ;  and  if  he  fail  in  these 
several  respects,  he  is  bound  by  the  judgment  against  the  gar- 
nishee, and  cannot  impeach  it  collaterally.* 

§  480  I.  As  a  general  proposition,  such  exemption  laws  have 
no  force  out  of  the  State  which  enacts  them.  Therefore,  one 
summoned  as  garnishee  of  a  non-resident  cannot  avoid  liability 
by  merely  showing  that,  by  the  law  of  the  defendant's  residence, 
his  debt  to  the  defendant  is  exempt  from  attachment  ^    But 

^  Brown  p.  Heath,  45  NewHamp.  168.  cago,  R.  I.,  &   P.  R.  R.  Co.  v.  Mason, 

^  Manchester  p.  Bums,  45  New  Hamp.  11  Bnulwell,  525 ;  Walker  v.  Hinze,  16 

482.  Ibid.  326;  Missouri  P.  R.  Co.,  r.  Whips- 

•  Clark  V,  Averill,  31  Vermont,  612 ;  ker,  77  Texas,  14 ;  Parker  ».   Wilson,  61 

Winterfieid  t;.  Milwaukee  &  St.  P.  R.  R.  Vermont,  116  ;  Terre  Haute  &  I.  R.  Co. 

Co.,  29  Wisconsin,  589  ;  Mull  v.  Jones,  88  v.  Baker,  122  Indiana,  433. 
Kansas,  112.     But  see  Osborne  v.  Schutt,  ^  Union  P.  R.  Co.  r.  Smerah,  22  Neb- 

67  Missouri,  712 ;  Conley  v.  Chilcote,  26  raska,  751. 

Ohio  State,  320 ;  Chilcote  v.  Conley,  36         *  Wigwall  v.  Union  0.  &  M.  Ca,  87 

Ibid.  545.  Iowa,   129.     See  Randolph  v.  little,  62 

^  Post,  §  714  ;  Lock  v.  Johnson,   86  Alabama,  896. 
Maine,    464;  Daniels  v.  Marr,  75  Ibid.         ^  Moi^n  o.  Neville,  74  Penn.  State, 

897 ;    Pierce   r.  Chicago   &   N.    B.  Co.,  52  ;  Mineral  Point  R.  B.  Co.  9.  Barron, 

86  Wisconsin,  288 ;  Chicago  &  A.  R.  R.  83  Illinois,  865  ;  Moore  o.  C,  R.  L,  & 

Co.  V,   Ragland,  84  Illinois,  875  ;    Chi-  P.  R.  Co.,  48  Iowa,  885 ;  Burlington  k 
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where  the  debt  is  for  services  rendered  in  a  State  which  exempts 
such  a  debt  from  attachment,  and  is  payable  there ;  and  a  cred- 
itor of  the  party  to  whom  it  is  due  assigns  his  claim  to  a  person 
in  another  State,  in  order  to  enable  the  assignee  there  to  garnish 
a  debtor  of  the  non-resident  debtor,  and  in  that  proceeding  no 
service  of  process  is  had  upon  such  non-resident  debtor;  the 
court  will  not  allow  its  process  to  be  used  for  such  purpose,  and 
to  that  extent  will  take  cognizance  of  the  exemption  law  of  the 
State  in  which  the  debt  was  contracted.^  And  where  by  the 
laws  of  the  State  of  an  employee's  residence,  wages  due  him  are 
exempt  from  attachment,  if  a  creditor  residing  in  the  same  State 
attempts  to  attach  the  wages  by  garnishment  proceedings  in 
another  State,  injunction  will  lie  in  the  employee's  State  to  re* 
strain  such  proceeding.^  And  if  the  creditor,  not  having  been 
enjoined,  succeed  in  obtaining  judgment  against  the  employer  as 
garnishee,  and  collect  the  money  thereon,  the  employee  can  re- 
cover back  from  the  creditor  the  amount  so  collected.^  And 
where,  by  the  laws  of  the  State  of  an  employee's  residence,  wages 
due  him  for  labor  performed  in  that  State  are  exempt  from  at- 
tachment, it  is  no  defence  to  an  action  brought  there  by  him  for 
the  wages,  that,  before  such  action  was  brought,  the  debtor  had 
been  garnished  in  respect  thereof  in  another  State,  and  there 
ordered  to  pay  into  court  the  amount  of  the  debt.  In  such  case, 
in  the  absence  of  any  showing  to  the  contrary,  it  will  be  pre- 
sumed that  the  exemption  laws  of  the  State  in  which  the  gar- 
nishment occurred  are  the  same  as  in  the  State  of  the  employee's 
residence.* 

§  480  c.  When  one  is  summoned  as  garnishee  of  a  non- 
resident defendant,  if  his  debt  to  the  defendant  is,  by  the  lex 
fori^  exempt  from  attachment,  the  defendant  is  as  much  entitled 
to  the  benefit  of  the  exemption  as  he  would  be  if  he  were  a 
resident* 

M.  R.  R.  Co.   V.  Thompson,  81  Kansas,  Kansas,  875 ;  Pierce  v.  Chicago  &  N.  W. 

180  ;  Stevens  v.  Brown,  20  West  Virginia,  R.  Co.,  86  Wisconsin,  288. 

450  ;  Carson  v.  BaUway  Co.,  88    Ten-  *  Missoari  P.  R.  Co.  v.  Maltby,  84  Kan- 

Desaee,  646.  sas,  125  ;  Kansas  City,  St.  J.,  &  C.  B.  R. 

>  Drake  v.  L.  S.  &  M.  S.  R.  Co.,  69  Co.  v.  Googh,  85  Ibid.  1 ;  Mineral  Point 

Michigan,  168.  R.   R.  Co.  v,   Barron,  83  Illinois,   868 

'  Snook  V,  Snetzer,  25  Ohio  State,  516;  Lowe  v,  Stringham,  14  Wisconsin,  222 

Zimmerman  v.  Franke,  84  Kansas,  650.  Hill   v,    Loomis,   6    New    Hamp.    263 

*  Stark  V.  Bare,  89  Kansas,  100 ;  Al-  Sproul  v.   McCoy,  26  Ohio  State,  577 
Wht  V.  Treitschke,  17  Nebraska,  206 ;  Haskill    ».    Andros,    4    Vennont,    609  , 
Haswell  v.  Parsons,  15  California,  266.  Wright  v.  C.  B.  &  Q.  R.  R.  Co.,  19  No- 

*  Misaoori  ?4  R.  Co.   v.   Sharitt,  48  braska,  175. 
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§  481.  It  has  been  uniformly  held^  that,  unless  authorized 
by  statute,  one  having  in  his  possession  promissory  notes,  or 
other  chases  in  action^  belonging  to  the  defendant,  cannot,  in 
respect  thereof,  be  charged  as  garnishee.^  Among  the  maay 
cases  governed  by  this  rule  the  following  will  serve  for  illos- 
tration.  Where  it  appeared  from  the  garnishee's  answer  that 
he  had  become  security  for  the  defendant,  who,  to  indemnify 
him,  had  placed  in  his  hands  certain  notes  of  third  persons, 
the  property  of  the  defendant,  it  was  held,  that  the  notes  not 
being  capable  of  being  seized  and  sold  on  execution,  the  gar- 
nishee was  not  liable ;  and  that  it  made  no  difference  whether 
the  proceeds  of  the  notes  were  necessary  or  not  for  the  indem- 
nification of  the  garnishee.^  So,  where  the  garnishee  dis- 
closed that  he  held  certain  notes  or  bills  of  the  Hillsborough 
Bank,  which  had  been  presented  for  payment  and  refused, 
and  which  belonged  to  the  defendant,  it  was  decided  that 
as  such  bills  or  notes  were  mere  chases  in  action^  the  gar- 
nishee could  not  be  charged  in  respect  thereol^    But  where  a 

1  Maine  F.  &  M.  Ins.  Go.  v.  Weeks,  7  v.  Brady,  21  Texas,  614  ;  Taylor  9.  Gil- 
Mass.  488  ;  Perry  v.  Goates,  9  Ibid.  587  ;  lian,  28  Ibid.  508  ;  TirreU  v,  Canada,  25 
Dickinson  v.  Strong,  4  Pick.  57  ;  An-  Ibid«  455  ;  Ellison  v.  TatUe,  26  Ibid.  283. 
drews  v.  Ludlow,  6  Ibid.  28  ;  Lupton  v,  '  Maine  F.  &  M.  Ins.  O).  v.  Weeks,  7 
Cutter,  8  Ibid.  298  ;  Gore  v  Clisby,  Ibid.  Mass.  438  ;  Dickinson  v.  Strong,  4  Piek. 
555 ;  GuUd  v,  Holbrook,    11   Ibid.   101  ;  57. 

Hopkins  v.  Ray,  1  Metcalf,  79  ;  Meacham  *  Perry  v.  Goates,  9  Mass.  537.  In 
V,  McCorbitt,  2  Ibid.  852 ;  New  Hamp.  Massachusetts  this  case  occurred.  The 
I.  F.  Co.  V.  Piatt,  5  New  Hamp.  198  ;  Suffolk  Bank  was  summoned  as  |(>r- 
Stone  V,  Dean,  Ibid.  502 ;  Fletcher  v,  nishee  of  the  Nahant  Bank,  at  a  time 
Fletcher,  7  Ibid.  452  ;  Howland  v,  Spen-  when,  under  an  arrangement  hetween 
cer,  14  Ibid.  530 :  Hitchcock  o.  Eger-  the  two,  the  former  had  in  its  possession 
ton,  8  Vermont,  202;  Van  Amee  v.  Jack-  a  large  amount  of  the  notes  of  the  lat- 
son,  85  Ibid.  173  ;  Fuller  v.  Jewett,  87  ter  issued  as  a  circulating  medium,  and 
Ibid.  473;  Rundlet  v.  Jordan,  8  Maine,  which  the  statute  of  that  State  author- 
47  ;  Copeland  v.  Weld,  8  Ibid.  411 ;  Clark  ized  to  be  attached.  It  appeared  that 
0.  Viles,  82  Ibid.  32  ;  Wilson  v.  Wood,  84  the  Suffolk  Bank  was  accustomed  to 
Ibid.  128  ;  Smith  v.  Kennebec  k  Portland  take  up  the  bills  of  the  Nahant  Bank  in 
K  R.  Co.,  45  Ibid.  547 ;  Skowhegan  Bank,  the  common  course  of  business,  to  chaige 
V.  Farrar,  46  Ibid.  298 ;  Bowker  v.  Hill,  60  the  amount  to  the  latter,  and  from  time 
Ibid.  172 ;  Fitch  v.  Waite,  5  Conn.  117  ;  to  time  to  return  the  bills  thus  chaiged  to 
Grosvenor  o.  Farmers  &  Mechanics'  Bank,  the  Nahant  Bank  ;  and  that  to  meet  the 
18  Ibid.  104 ;  Tweedy  v  Bogart,  56  Ibid,  amounts  so  chai^ged,  the  Nahant  Bank 
419  ;  Jones  v.  Norris,  2  Alahama,  526 ;  was  accustomed  to  place  funds  with  the 
Marston  v.  Carr,  16  Ibid.  825  ;  Pearce  Suffolk  Bank,  which  went  to  balance  the 
V.  Shorter,  50  Ibid.  318  ;  Moore  v,  PiUow,  account.  The  question  was,  whether 
8  Humphreys,  448  ;  Raiguel  r.  McCon-  the  Suffolk  Bank  could  be  chaiged  as 
nell,  25  Peiin.  State,  862 ;  Allen  v,  Erie  garnishee  in  respect  of  its  posse&iion  of 
City  Bank,  57  Ibid.  129  ;  Wilson  v.  Al-  the  bills  of  the  Nahant  Bank.  The  court 
bright.  2  G.  Greene,  126  ;  Deacon  v.  held,  that  the  Suffolk  Bank  must  be  con- 
Oliver,  14  Howard  Sup.  Ct.  610 ;  Price  aidered,  either  as  the  agent  of  the  Nahant 
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garnishee  had  received  for  the  defendant  bank-bills  which  were 
current  as  money  he  was  charged.^  Where  it  appeared  that  the 
garnishee  had  received  from  the  defendant  the  evidence  of  a 
contract  made  by  a  third  person,  engaging  to  deliver  to  the  de- 
fendant three  hundred*  barrels  of  beef,  such  contract  was  held  to 
be  a  mere  chose  in  action^  and  not  attachable  in  the  garnishee's 
hands.  ^  So,  where  persons  to  whom  the  defendant  had  made  an 
assignment,  for  the  benefit  of  creditors,  of  goods  and  merchan- 
dise, book  debts,  promissory  notes,  and  other  choses  in  action^  were 
garnished,  under  such  circumstances  that,  if  they  had  had  goods 
or  money  in  their  possession  they  would  have  been  liable,  it  was 
held  that,  having  only  choses  in  action^  they  could  not  be 
charged.®  So,  where  an  assignee  for  the  benefit  of  creditors  had 
sold  the  assigned  effects  on  credit,  and  taken  notes  from  the  pur- 
chasers, and  before  the  maturity  of  the  notes  he  was  garnished, 
it  was  decided  that  he  could  not  be  charged.*  So,  an  attorney 
who  has  in  his  care  a  debt  in  the  course  of  collection,  belong- 
ing to  a  defendant  in  attachment,  cannot  be  holden  as  garnishee 
on  that  account.^  So,  a  note  deposited  in  one's  hands  and  not 
collected,  will  not  subject  him  as  garnishee,  even  though  a 
judgment  has  been  recovered  on  it  in  his  name.®  So,  where 
one  had  received  a  check,  with  authority  to  draw  the  amount, 
and  pay  it  to  the  defendant  on  certain  conditions,  which  had 
been  complied  with ;  but  it  did  not  appear  that  he  had  received 
the  money ;  it  was  decided  that  he  could  not  be  charged  on  ac- 
count of  the  check.'' 

a 

§  481  a.  Where  a  statute  authorized  a  garnishee  to  be  charged 
on  account  of  "goods,  chattels,  choses  in  action^  credits,  and 
effects  of  the  defendant,  and  the  value  thereof  in  his  possession, 
custody,  or  charge,  or  from  him  due  and  owing  to  the  defend- 

Buik,  taking  up  the  bills  of  the  latter  for         ^  Morrill  v.  Brown,  15  Pick.  173;  Love- 
its  account  out  of  funds  provided  for  it,  joy  v.  Lee,  85  Vermont,  430. 
or  advanced    by  the    Suffolk  Bank  for         '^  Andrews  o.  Ludlow,  5  Pick.  28. 
that  purpose,  —  in  which  case,  the  notes,         •  Lupton  v.  Cutter,  8  Pick.  298  ;  Gore 
when  so  taken  up,  were  no  longer  bills  v.  Clisby,  Ibid.  555 ;  Copeland  v.  Weld, 
ivoed  and    circulated    as    money,    and  8  Maine,  411. 
therefore  not  attachable,  —  or  as  holders         *  Hopkins  v,  Kay,  1  Metcalf,  79. 
of  the  bills  on  their  own  account,   for         ^  Hitchcock  v.   Egerton,   8  Vermont, 
valne,    and    entitled   to    hold    thera    as  202  ;  Fitch  v,  Waite,  5  Conn.  117;  Mayes 
voacbers  to  support  the  chai^^es  in  their  v.  Phillips,  60  Mississippi,  547. 
AccoQDt,  and  thus  cancel  and  discharge         ^  Rundlet  v.  Jordan,  8  Maine,  47. 
the  credits  given  by  them  to  the  Nahant         '  Lane  v.  Felt,  7  Gray,  491.    See  Han- 
Bank  ;  and  that  in  either  view  the  Suf-  cock  v,  Colyer,  99  Mass.  187 ;  Knight  r. 
folk  Bank  was  not  chargeable.    Wildes  Bowley,  117  Ibid.  551. 
V.  Nahant  Bank,  20  Pick.  352. 

[429] 


§  481  a         WHAT  PBOPERTY  WILL  CHARGE  GARNISHEE.      [CHAP.  II 

ant,"  it  was  held  that  the  phrase  chases  in  action  referred  only  to 
those  in  the  possession,  custody,  or  charge  of  the  garnishee  be- 
longing to  the  defendant  and  held  against  third  parties;  and 
could  not  be  construed  to  include  a  liability  of  the  garnishee  to 
the  defendant  for  unliquidated  damages.^ 

^  Boigeas  v.  Gapes,  82  Illinois  Appellate,  872. 
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CHAPTER  XXL 

WHAT  POSSESSION  OF  PERSONAL  PROPERTY  BT  A  GARNISHEE  WILL 

MAKE  HIM  LIABLE. 

§  482.  I.  Actiuzl  and  constructive  possession.  When  a  gar- 
nishee is  summoned,  the  effect  of  the  proceeding  is  to  attach 
any  personal  property  of  the  defendant  in  his  possession,  capable 
of  being  seized  and  sold  under  execution.  And  it  is  a  general 
rule  that  the  property  must  be  in  the  actual  possession  of  the 
garnishee,  or  within  his  control,  so  that  he  may  be  able  to  turn 
it  out  on  execution.^  But  though  not  in  his  actual  possession, 
if  he  have  the  right  to,  and  the  power  to  take,  immediate  posses- 
sion, he  must  be  regarded  as  being  in  possession.^ 

The  proposition,  however,  that  a  garnishee  is  liable  for  per- 
sonal property  of  the  defendant  in  his  possession,  applies  only  to 
cases  where  he  knows  that,  when  garnished,  he  had  such  prop- 
erty in  his  hands.  If  he  then  had  property  in  his  possession, 
received  from  a  third  person,  which  was  in  fact  the  defendant's, 
but  not  known  to  him  to  be  so,  and  he  parted  with  it  before  he 
became  aware  of  that  fact,  he  cannot  be  charged  in  respect 
thereot* 

§483.  Constructive  possession  of  the  defendant's  property 
will  notsuflBce  to  make  the  garnishee  liable.*  Thus,  where  the 
garnishee  had  left  in  the  hands  of  merchants  in  a  foreign  port 
goods  of  the  defendant,  which  had  been  under  his  charge  as 
master  of  a  schooner,  it  was  held,  that  he  was  not  liable  on 
account  of  the  goods,  the  same  not  being  in  his  possession  when 
he  was  garnished,  though  he  held  the  receipt  of  the  foreign  mer- 
chants therefor.*    So,  where  goods  were  consigned  by  merchants 

>  Andrews  v,  Ludlow,  6  Pick.  28  ;  Bnr-         ^  Smalley  v,  MiUer,  71  Iowa,  90. 
rell  0.  Letson,  1  Strobhart,  289.  *  WiUard  v,  Sheafe,  4  Mass.  285.    This 

*  Laneo.  NoweU,  15  Maine,86 ;  Morse  case  does  not,  in  itself,  appear  to  have 
f-  Holt,  22  Ibid.  180.  See  Peabody  v.  been  decided  on  this  ground,  but  in  An- 
Magoire,  79  Maine,  572.  drews  o.  Ludlow,  6  Pick.  28,  it  is  so  stated 

*  Bingham  a  Lamping,  26  Penn.  State,  by  Wilde,  J. 
S40. 
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in  Philadelphia  to  merchants  in  Boston,  and  after  the  latter 
received  the  bill  of  lading,  but  before  the  goods  arrived,  thej 
were  garnished,  it  was  decided  that  they  were  not  liable,  not 
having  the  goods  in  possession  when  summoned.^  So,  where 
the  garnishees  stated  that  a  part  of  the  property  transferred  by 
the  defendant  to  them  consisted  of  parts  of  certain  ships,  with 
their  cargoes,  then  at  sea,  they  were  held  not  chargeable,  because 
they  had  not  actual,  but  only  constructive,  possession  of  the 
property.* 

§  484.  But,  where  the  agent  of  a  garnishee  had  collected 
money  for  the  garnishee,  in  respect  of  which  the  latter  would 
have  been  liable,  had  he  himself  received  it,  he  was  charged, 
though  at  the  time  of  the  garnishment  the  money  had  not  been 
paid  over  to  him  by  the  agent  ^ 

§  485.  11.  Possession  considered  with  reference  to  primtjf  of 
contract  and  of  interest  between  the  garnishee  and  the  defendant. 
The  garnishee  must  not  only  have  actual  possession  of  the  de- 
fendant's e£Fects,  but  there  must  be,  except  in  cases  of  fraudulent 
dispositions  of  property,  privity  between  him  and  the  defendant, 
botli  of  contract,  express  or  implied,  and  of  interest,  by  which 
the  defendant  would  have  a  right  of  action  a^inst  the  garnishee, 
to  recover  the  property  for  his  own  use,  either  at  the  present  or 
some  future  time.*  The  want  of  privity,  either  of  contract  or  of 
interest,  will  generally  prevent  the  garnishee's  being  charged 
Property  may  be  in  the  garnishee's  hands,  in  which  the  defendant 
has  an  interest,  but  which  the  garnishee  may  be  under  no  legal 
obligation  to  deliver  to  him ;  and  as  the  plaintiff  can  exercise 
no  greater  control  over  the  property  in  such  case  than  the  defend- 
ant could,  the  garnishee  cannot  be  charged.  There  may,  too,  be 
property  in  the  garnishee's  hands,  the  legal  title  to  which  is  in 
the  defendant,  and  for  which  tiie  defendant  might  maintwi  an 
action  against  the  garnishee,  and  yet  the  latter  not  be  liable  as 
garnishee.     Such,  for  instance,  is  the  case  of  a  party  who  has 

^  Onint  »•  Shaw,  16  Mtas.  841.    The  question  of  actaal  and  conatmctifiB  posr 

report  of   this    case    does    not    indicate  session  does  not  seem  to  have  been  before 

clearly  the  point  stated  in  the  text,  bnt  thecomtin  this  case.     See  McDonald  r. 

in  Andrews  v.  Ludlow,  5  Pick.  28,  it  is  Gillett,  89  Maine,  271. 

stated  by  Wilde,  J.,  to  have  been  decided  *  P^  §  490  ;  Cushing's  Trustee  Pro- 

on  that  ground.  cess,  §  101 ;  Skowhegan  Bank  v.  Famr, 

3  Andrews  p.   Ludlow,   6    Pick.   28 ;  46  Maine,  298 ,  Huot  v  Ely,  17  Florida, 

Nickerson  o.  Chase,  122  Mass.  296.  775  ;  Atwood  v.  Hale,  17  Missouri  Appeal, 

s  Warrl  V,  Lamson,  6  Pick.  858.    The  81. 
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taken  the  goods  of  another  by  trespass,  and  who  cannot,  in  re- 
spect thereof,  be  held  as  garnishee  of  the  owner,  though  the  legal 
title  is  in  the  latter,  and  he  might  maintain  an  action  for  the 
trespass.  ^  Such,  too,  is  the  case  of  one  in  whom  the  legal  title 
to  goods  is  vested,  but  who  has  no  interest  of  his  own  in  them. 

§  486.  The  doctrine  here  advanced  may  be  illustrated  by  sev- 
eral cases  which  have  arisen ;  and  it  will  be  considered,  1.  with 
reference  to  privity  of  contract  between  the  garnishee  and  the 
defendant,  and,  2.  with  reference  to  privity  of  interest  between 
them. 

§  487.  1.  Privity  of  Contract  Money  was  placed  in  the 
hands  of  certain  trustees,  to  be  by  them  appropriated,  at  their 
discretion,  for  the  maintenance  and  support  of  a  son  of  the 
donor,  during  his  life,  and  afterwards  to  distribute  it  among  the 
other  children  of  the  donor.  While  yet  a  portion  of  the  money 
was  in  the  hands  of  the  trustees,  they  were  summoned  as  gar- 
nishees of  the  son ;  and  the  court  held,  that  they  could  not  be 
charged,  because  they  were  in  no  view  indebted  to  him,  and  he 
could  maintain  no  action  for  the  sum  committed  in  trust  to 
them.  Here,  the  defendant  had  an  interest  in  the  money  in  the 
garnishee's  hands,  but  there  was  no  privity  of  contract.^  A. 
made  his  bond  to  B.,  conditioned  to  pay  B.  a  yearly  sum  during 
the  life  of  C,  to  be  applied  by  B.  to  the  maintenance  of  C,  his 
wife  or  family,  or  any  member  of  it,  according  to  B.  's  judgment 
and  discretion.  A^  was  summoned  as  garnishee  of  B.  and  C, 
at  a  time  when  a  portion  of  the  annuity  was  due  and  unpaid ; 
and  the  court  held,  that  he  could  not  be  charged  as  garnishee  of 
either,  because,  fir%ty  he  was  under  no  legal  obligation  to  C,  the 
cestui  que  trusty  and  C.  could  maintain  no  action  against  him; 
and,  secondy  though  B.,  the  trustee,  might  maintain  an  action 
against  him  for  the  money,  yet  B.  was  to  receive  the  money,  not 
for  his  own  use,  but  to  be  applied  to  the  support  of  C.  In  other 
words,  between  A,  and  C.  there  was  no  privity  of  contract,  and 
B.  had  no  interest  in  the  money.  ^  A  sheriff  attached  goods  of 
the  defendant's,  and  employed  an  auctioneer  to  sell  them  at  pub- 
lic auction,  and  the  auctioneer,  while  the  proceeds  of  the  sale 
were  in  his  hands,  was  summoned  as  garnishee  of  the  defendant; 

^  Despatch  Line  v.  Bellamy  Man.  Co.,         *  Brigden  v.  Gill,  16  Maaa.  522.     See 

12NewHamp.206.  See  Everett  u  Herrin,  Hinckley  v.  Williama,  1  Cuahing,  490; 

48  Maine,  637.  Mcllvaine  v.  Lancaater,  42  Misaouri,  96. 

*  White  V.  Jenkina,  16  Maaa.  62. 
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and  it  was  held,  that  he  was  not  liable,  ha  there  was  no  privitf 
between  him  and  the  defendant ;  and  that  he  should  account  to 
the  officer  who  employed  him.^  A.  reoeiyed  a  certain  sam  of 
money  from  B. ,  for  the  purpose  of  paying  off  a  mortgage  resting 
upon  the  land  of  0.  A.  was  summoned  as  garnishee  of  C,  and 
was  discharged,  because  the  money  was  not  C.  's,  and  because 
there  was  no  privity  between  A.  and  C.  ^  So,  where  A.  delivers 
to  his  agent  6.  money  to  be  paid  over  to  G.  Until  C.  acquires 
a  knowledge  of  the  delivery  to  B.  for  that  purpose,  and  B.  has 
agreed  with  him  to  deliver  it  to  him,  there  is  no  privity  of  con- 
tract between  them,  and  B.  cannot  be  charged  as  garnishee  of 
G.^  So,  where  a  son  was  permitted  to  build  a  house  on  his 
father's  land,  under  the  expectation  that  the  land  would,  by 
devise,  come  to  him  at  the  death  of  his  father,  and  the  father 
was  sunmioned  as  garnishee  of  the  son;  it  was  held,  that  he 
could  not  be  charged,  because  there  was  no  contract,  express  or 
implied,  that  he  should  be  accountable  to  the  son  for  the  valae 
of  the  house.*  So,  where  certain  policies  of  insurance  were  as- 
signed by  A.  to  B. ,  and  the  assignment  contained  a  clause  to  the 
effect  that  any  surplus  of  the  proceeds  of  the  policies  should  be 
paid  to  C.,  who  was  not  a  party  to  the  assignment;  it  was  held, 
that  B.  could  not  be  charged  as  garnishee  of  C« ,  because  there 
waB  no  privity  of  contract  between  R  and  C.^ 

§  488.  A  garnishee  answered  that  he  had  in  his  hands  a  sum 
of  money  belonging  to  A.,  and  that  he  had  received  notice  of  an 
assignment  of  the  money  by  A  to  the  defendant ;  but  it  did  not 
appear  that  the  garnishee  had  ever  promised  the  defendant  to 
pay  it  to  him ;  and  he  was  held  not  to  be  chargeable,  because, 
though  an  action  for  the  money  might  be  maintained  against 
him  in  the  name  of  A.,  for  the  defendant's  use,  yet  there  was 

1  Penniman  v,  Haggles,  6  New  Hamp.  *  Wells «.  Banister,  4  Mass.  514 ;  Beaa 

166.  V.  Bean,  33  New  Uanip.  279.     Bat  where 

>  Wright  p  Foord,  5  New  Hamp.  178.  the  property  in  the  garnishee's  hands  is  in 

'  Post,  §  514  ;  Neoer  v.  0' Fallon,  18  the  name  of  one  as  a  tmstee,  holding  it 

Missouri,    277.      See    Briggs    v.    Block,  merely  for  the  use  of  the  defendant,  this 

Ibid.  281 ;   Barnard  ».  Graves,  16  Pick,  presents  no  obstacle  to  holding  it  by  gar* 

41  :  Huntley  u.  Stone,  4  Wisconsin,  91  ;  nishment,  because  the  beneficial  interest 

Felch  v.  Eaa  Pleine  L.  Co.,  58  Ibid.  431 ;  is  In  the  defendant,  accompanied  with  a 

Eichelberger  u,  Murdock,   10  Maryland,  present  right  of  possession  and  enjoyment. 

373  ;  Nicholson  v.  Crook,  56  Ibid.  55  ;  Raynes  a  Lowell  1.  B.  Society,  4  Cashing, 

Towne  v.  Griffith,  17  New  Hamp.   165  ;  843. 

Bumham  v.  Beat,  14  Allen,  217  ;  Kelly  ^  Field  ti.  Crawford,  6  Gray,  Ud. 
V.  Roberts,  40  New  York,  432 ;  Kelly  v. 
Babcock,  49  Ibid.  318. 
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DO  privity  of  contract  between  him  and  the  defendant,   which 
would  make  him  liable.* 

§  489.  2L'  Pritrity  oflntereit.  The  next  class  of  cases  illustra- 
tive of  the  general  doctrine  advanced  is,  where  there  is  a  privity 
of  contract  between  the  garnishee  and  the  defendant,  but  no  priv- 
ity of  interest.  In  such  cases,  though  the  garnishee  have  in  his 
possession  property  or  money  which  he  is  bound  by  contract  to 
deliver  or  pay  to  the  defendant,  and  for  which,  therefore,  the  de- 
fendant might  maintain  an  action  against  him,  yet  he  cannot  be 
charged  as  garnishee  in  respect  thereof,  because  the  defendant 
himself  has  no  interest  therein.  Such  are  the  cases  where  the  ef- 
fects in  the  garnishee's  hands  belong  to  the  defendant  as  a  mere 
trustee  or  agent  for  others.  There,  it  is  not  only  sound  doctrine 
technically,  but  in  entire  accordance  with  every  principle  of  jus- 
tice, that  though  the  legal  title  to  the  e£Eects  in  the  garnishee's 
possession  be  in  the  defendant,  yet  as  they  do  not  in  fact  belong 
to  him,  but  to  others,  they  shall  not  be  taken  to  discharge  his 
debts. ^  Therefore,  where  it  appeared  from  the  answer  of  the 
garnishee,  that  he  had  executed  a  bond  to  the  defendant,  the 
condition  of  which  was,  that  he  should  pay  the  defendant  a  cer- 
tain soni,  part  of  which  only  was  the  defendant's  property,  and 
the  rest  for  the  benefit  ot  other  persons ;  the  court  held  that  the 
garnishee  should  not  be  charged  for  that  part  of  the  bond  which 
was  due  to  the  other  persons.^  So,  in  the  case  previously  re- 
ferred to,  where  A.  had  given  a  bond  to  B. ,  by  which  he  bound 
himself  to  pay  B.  a  certain  yearly  sum,  to  be  appropriated  to  the 
support  of  0.,  and  A.  was  summoned  as  garnishee  of  B. ;  he 
could  not  be  charged,  because  the  money  due  on  the  bond  was 
not  R's  own,  but  was  to  be  appropriated  for  the  use  of  others.* 
So,  where  a  factor  del  credere  sold  goods  of  his  principal,  without 
the  purchaser  knowing  at  the  time  that  he  was  a  factor,  but  was 
afterwards  notified  by  the  owner  of  the  goods  that  they  were  his; 
it  was  decided  that  tiie  debt  due  for  the  goods  belonged  to,  and 
was  claimable  by,  the  principal,  and  that  the  purchaser  could 
not  be  held  as  garnishee  of  the  factor,  for  anything  beyond  the 
Amount  of  the  factor's  lien  for  his  commission.^     So,   where 

'  Folsom  V.  Haakell,  11  Cnshing,  47a  26  Lonisiana  Annual,  170 »  Granite  Nat. 

'  Simpeon  v.   Harry,   1   Devereuz   &  Bank  u.  Neal,  71  Maine,  126  ;  Richardson 

BaUk),  202.    See  MOIer  «b   Richardaon,  v.  Whiting,  IS  Pick.  580. 
1  Miasonri,  310;  Jones  v.  iBtna  Ins.  Co.,         >  Willard  v.  Stnrtevant,  7  Pick.  194. 
U  Conn.  501 ;  Pickering  v,  Wendell,  20         «  Brigden  v.  Gill,  16  Mass.  622. 
^>«  Hamp;  222;  Chapin  v.  Conn.  R.  R.         *  Titcomb  t;.  Seaver,  4  Maine,  542. 
Co.,  16  Gray,  69  ;  Halpin  v,  Barringer, 
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goods  are  transported  over  two  or  more  connecting  railroads,  the 
freight  on  which  for  the  whole  distance  is,  by  arrangement  be- 
tween them,  to  be  collected  of  the  consignee  by  the  road  which 
delivers  the  goods  to  him;  if  the  consignee  be  sommoned  as  gar- 
nishee of  that  road,  he  can  be  charged  only  for  so  much  of  the 
freight  money  as  that  road  earned;  for,  though  he  is  in  privity 
of  contract  with  it,  the  privity  of  interest  extends  only  to  ths^ 
part  of  the  money  which  belongs  to  it^ 

§  490.  Privity  of  Contract  and  of  Interest  confined.  We 
see  from  the  foregoing  citations  the  force  aad  scope  of  the  doc- 
trine that  privity  of  contract  and  of  interest  must  in  general 
combine  in  order  to  charge  the  garnishee  in  respect  of  property 
of  the  defendant ,  and,  wherever  such  combination  exists,  there 
is  a  right  of  action  in  the  defendant  against  the  garnishee,  either 
at  the  present  or  a  future  time.  The  presentation  of  a  few  cases 
illustrative  of  this  point  will  close  the  consideration  of  this 
branch  of  the  subject.  Where  a  fund  is  in  the  hands  of  a  trustee 
on  a  trust  which  the  cestui  que  trust  can  at  any  moment  revoke 
by  a  demand  of  the  money,  and  on  a  refusal  of  payment  can  im- 
mediately maintain  an  action  in  his  own  name  to  recover  it,  the 
trustee  can  be  held  as  garnishee  of  the  cestui  que  trust  on  account 
of  the  fund.'  So,  where  a  fund  is  held  by  a  trustee  for  four  cestuU 
que  trusty  and  their  proportional  shares  have  been  adjusted  on  a 
bill  in  equity  brought  against  him  by  three  of  them,  he  is 
chargeable  as  garnishee  for  the  share  of  the  fourth  cestvx  que 
trust,^  So,  where  property  is  placed  In  the  hands  of  one,  to  be 
sold,  and  the  proceeds  applied  to  a  particular  purpose,  and  upon 
the  sale  there  appears  a  surplus  of  money  over  what  is  necessary 
for  the  given  purpose,  he  Is  chargeable  as  garnishee  of  the  per- 
son to  whom  the  property  belonged.*  So,  one  holding  real  estate 
of  the  defendant  in  his  own  name,  but  in  trust  for  the  defendant, 
and  accountable  to  the  defendant  for  the  rents  and  profits  there- 
of, or  for  the  proceeds  of  the  same,  if  sold,  is  liable  as  garnishee 
of  the  defendant,  to  the  amoimt  of  the  rents  and  profits  in  his 
hands.^     So,  where  a  sum  of  money  was  bequeathed  to  trustees. 

1  Gonld  V,  Newbnryport  R.  Co.,  14  England  Mar.   Ins.  Co.  v.  Chandler,  16 

Gray,  472  ;  Bowler  o.  European  k  N.  A.  Ibid.  276  \  Webb  m  Peak,  7  Pick.  247 ; 

R.  Co.,  67  Maine,  395.    See  First  Nat  Richards  v.  Allen,  8  Ibid.  405 ;  Heam  v. 

Bank  v.  P.  k  0.  B.  Co.,  2  Federal  Re-  Cmtcher,  4  Yerger,  461 ;  Cook  «.  Dillon, 

porter,  881.  9  Iowa,  407 )  McLaughlin  v.  8wann«  18 

'  FiStabrook  d.  Earle,  97  Mass.  302.  Howard  Sap.  Ct  217. 

s  Haskell  v.  Haskell,  8  MetcaH,  545.  *  Rossell  v.  Lewis,  15  Mass.  127. 

*  Pierson  t\  Weller,  8  Mass.  564 ;  New 
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who  were  required  to  pay  annually  the  interest  thereon  to  A, ;  it 
was  held,  that  the  trustees  might  be  charged  as  garnishees  of  A. 
in  respect  of  the  interest^    So,  where  the  principal  in  a  bond 
to  the  United  States,  having  become  a  defaulter  and  left  the 
country,  his  surety  paid,  without  suit,  $1,000,  and  then  arrested 
the  principal  in  Matanzas,  in  a  suit  on  a  bond  of  indemnity,  and 
upon  receiving  $2,000  gave  this  bond  up  to  the  principal.     The 
bond  to  the  United  States  was  afterwards  put  in  suit,  and  the 
judgment  recovered  on  it  was  satisfied  by  a  levy  upon  land  sup- 
posed to  belong  to  the  principal,  which  the  United  States  after- 
wards sold,  and  the  sum  paid  by  the  surety  was  restored  to  him. 
After  this  the  surety  was  sunmioned  as  garnishee  of  the  princi- 
pal, and  it  was  held,  that  the  principal  was  entitled  to  recover 
back  the  money  paid  in  Matanzas,  and  that  the  surety  was  there- 
fore liable  as  his  garnishee.^    So,  where  property  claimed  by  A., 
being  libelled  in  an  admiralty  court  as  a  prize,  was  delivered  to 
B.,  to  indemnify  him  for  bonds  given  by  him  in  that  court  in 
behalf  of  A.,   and  after  a  decree  of  restitution  by  which  the 
bonds  so  given  were  discharged,  6.  was  summoned  as  garnishee 
of  A.,  he  was  charged  as  such,  because  A.  had  a  right  of  action 
against  him  to  recover  the  property  so  delivered.^    So,  where  a 
garnishee  answered  that,  as  guardian  of  an  infant,  he  had  sold 
land  to  the  defendant,  under  a  license  of  court,  but  that  he  had 
not  given  the  bond  nor  taken  the  oath  required  by  law  previous 
to  such  sale ;  that  part  of  the  purchase-money  had  been  paid,  and 
a  deed  had  been  executed  and  placed  in  the  hands  of  a  third  per- 
son, to  be  delivered  when  the  residue  should  be  paid ;   and  that 
the  defendant,  soon  after  the  sale,  entered  and  was  still  in  pos- 
session of  the  land ;  it  was  held,  that,  because  there  was  neither 
oath  nor  bond  of  the  guardian,  the  sale  was  invalid,  and  the  pur- 
chaser, who  was  the  defendant  in  the  attachment,  had  a  right 
of  action  against  the  guardian  to  recover  back  what  he  had  paid 
of  the  purchase-money,  and  therefore  the  guardian  was  liable  as 
his  garnishee.^    So,   one  who  contracts  to  sell  personal   prop- 
erty, in  his  possession,  but  of  which  he  is  not  the  owner,  to  be 
delivered  at  a  future  day,  and  receives  the  purchase-money,  but 
does  not  deliver  the  property,  by  reason  of  its  having  been  re- 
claimed by  the  real  owner,   may  be  held  as  garnishee  of  the 
vendee  for  the  amount  of  the  purchase-money.^ 

^  Matthews  v.  Park,  1  Pittsbargh,  22  ;  >  Thompflon  v.  Stewart,  3  Conn.  171. 

Park  V.  Matthews,  86  Penn.  State,  28  ;  2  «  Williams  v.  Reed,  5  Pick.  480. 

Grant,  136.  »  Edson  v.  Trask,  22  Vermont,  18. 

*  Watkins  v.  Otia,  S  Pick.  88. 
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§  491.    But  it  has  been  held,  that  it  is  not  always  necesBary 
that  privity  of  contract  and  of  interest  should  combine  to  render 
the  garnishee  liable.     Where  there  is  privity  of  contract,  but  not 
of  interest,  but  the  position  of  affaira  between  the  garnishee  and 
the  defendant  is  such  that,  to  exempt  the  garnishee  from  liabil- 
ity would  tend  to  an  evasion  of  the  force  and  effect  of  the  law, 
and  to  open  the  door  for  fraud,  the  garnishee  will  be  charged, 
though  the  privity  of  interest  do  not  exist     This  was  held  in  a 
case  in  Pennsylvania,  where  in  an  attachment  against  A.,  the 
Bank  of  the  United  States  was  summoned  as  garnishee ;  and  it 
appeared  that  after  the  garnishment  (an  attachment  in  Pennay  1- 
vania  having  the  effect  of  holding  effects  coming  into  the  gar- 
nishee's hands  after  he  is  garnished),  the  defendant  deposited 
in  the  bank  sundry  sums  of  money,  and  also  procured  the  bank 
to  purchase  or  discount  drafts  drawn  by  him  m  his  own  name, 
the  proceeds  of  which  were  passed  to  his  credit     The  moneys 
thus  passed  to  the  defendant's  credit  were  drawn  out  on  his 
checks.     It  appeared  that,  though  the  accounts  were  kept  with 
the  defendant  in  his  own  name,   he  was  in  fact  the  agent  of 
others  in  all  the  transactions,  and  the  jury  found  that  all  the 
funds  were  deposited  and  drawn  out  by  him  as  agent  for  others. 
Notwithstanding  the  jury  thus  found,  the  court,  on  grounds  of 
public  policy,  and  for  the  prevention  of  fraud,  held  the  bank 
liable  as  garnishee  of  A.^     And  in  Nebraska,  where  the  loaning 
of  any  part  of  the  public  money  by  a  public  officer  is  declared  to 
be  a  high  crime,  punishable  by  fine  and  imprisonment  in  the 
penitentiary,  a  county  treasurer  deposited  in  a  bank,  subject  to 
his  drafts  as  county  treasurer,  a  sum  of  money,  collected  by  him 
as  taxes,  the  account  of  which  deposit  was  in  the  name  of  ^^  York 
county,  Nebraska,  by  L.  J.  G.,  treasurer; "  and  while  the  money 
was  so  deposited    the   bank   was  summoned    as   garnishee  of 
L.  J.  6.     It  was  urged  against  the  liability  of  the  bank  as  gar- 
nishee, that  the  money  was  public  money,  and  under  official  con- 
trol, and  ought  not  to  be  used  to  pay  the  private  debts  of  the 
county  treasurer ;  which  might  have  been  a  sufficient  defence  if 
the  deposit  had  been  a  special  (Hie ;   but  the  court  held,  that  a 
depositing  of  money,  generally,  in  a  bank  was,   in  legal  effect, 
the  loaning  of  it  to  the  bank ;  that  such  loaning  of  public  money 

^  Jackson  «.    Bank  U.  S.,   10  Penn.  Paxaon  v.   Sanderson]  we  hold  Jackson 

State,  61.    See  Paxson  v.  Sanderson,  2  v.  Bank  of  the  United  States  to  be  good 

Philadelphia,  803.     In  Bank  of  Northern  law,  and  it  is  not  our  intention  to  disturb 

Liberties  o.  Jones,  42  Penn.  State,  536,  it."     Followed  by  the  Supreme  Court  o( 

the  court  said  :    *'  Notwithstanding  the  the  District  of  Columbia,  in  Beynolds  v. 

disapprobation  of   a    learned    judge  [in  Siuith,  18  Dist.  C<|Lunkbia  (7  Mackey).  27. 
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by  a  public  officer  was  a  crime,  the  doing  of  which  the  court 
could  not  construe  as  conferring  any  rights  upon  either  of  the 
participants  in  it;  that  neither  party  to  such  a  prohibited  trans- 
action could  be  heard  in  a  court  of  justice  to  urge  such  act,  or 
any  quality  thereof,  either  as  a  cause  of  action  or  ground  of  de- 
fence ;  that  the  bank  had  no  defence  against  the  garnishment  on 
the  ground  that  the  funds  which  it  received  from  L.  J.  G.  were 
county  funds  which  he  was  prohibited  by  public  law  from  de- 
positing in  any  bank ;  and  tiiat  it  did  not  lie  in  his  mouth  to 
deny  that  the  funds  were  his  private  money,  which  alone  he  had 
the  right  to  deposit  in  bank^  and  the  bank  had  a  right  to  receive 
from  him  on  deposit;  and  upon  these  grounds  the  bank  was 
charged  as  garnishee.* 

§  491  a.  If  money  be  deposited  in  a  bank  to  the  credit  of  '^  A. 
B.,  agent^''  with  nothing  in  the  account  to  indicate  the  name  of 
any  other  person  as  principal ;  and  A.  B.  does  not,  when  mak- 
ing the  deposit,  or  before  or  afterwards,  disclose  the  name  of  any 
principal ;  and  the  bank  is  summoned  as  A.  B.  's  garnishee,  and 
has  no  knowledge  of  any  principal ;  the  court  will  consider  the 
money  to  belong  to  A.  B.,  and  will  charge  the  bank  as  his  gar- 
nishee.^ But  where  money  is  deposited  in  a  bank  by  one  a% 
agentj  and  the  account  is  understood  both  by  the  depositor  and 
the  bank  to  be  an  agency  account,  containing  only  the  moneys  of 
another  person  for  whom  he  was  agent,  and  no  moneys  of  his 
own,  it  may  be  attached  as  the  money  of  his  principal ;  ^  but  it 
can  no  more  be  subjected  by  garnishment  to  the  payment  of  the 
agent's  debt,  than  any  other  money  of  his  principal  could  be; 
for  though  there  is  privity  of  contract  between  the  bank  and  the 
defendant,  there  is  no  privity  of  interest*  And  in  such  case  the 
account  itself  is  notice  to  the  bank  that  the  money  is  not  the  de- 
fendant's, and  the  latter  is  a  competent  witness  to  prove  that  it 
did  not  belong  to  him,  but  to  others.^  And  where  a  deposit  was 
made  in  the  agent's  name,  without  designation  of  his  representa- 
tive character,  but  the  principal,  after  the  garnishment  of  the  bank, 
gave  notice  to  it  that  the  money  was  his,  and  not  the  agent's,  it 
was  held  not  to  be  attachable  for  the  debt  of  the  agent.  ^ 

^  First  Nat.  Bank  v,  Oandy,  11  Neb-  42  Penn.  State,  686  ;  Jones  v.  Bank  of 

biuka,  431.  Northern  Liberties,  44  Ibid.  268. 

'  Proctor  V,  Greene,  14  Rhode  Island,         *  Jones  v.  Bank  of  Northern  Liberties, 

42.  44  Penn.  State,  268  ;  McGormac  v,  Han- 

*  Gregg  9.  F.  &  M.  Bank,  80  MiBSOuri,  oock,  2  Ibid.  810  ;  Granite  Nat  Bank  v, 
251.  Neal,  71  Maine,  125. 

*  Bank  of  Northern  liberties  v.  Jones,         *  Farmers'  ft  Mechanics'  Nat.  Bink  v, 
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§  491  b.  When  the  money  of  one  is  deposited  in  a  bank  in  the 
name  of  another,  whether  the  depositor  is  or  is  not  the  agent  or 
trustee  of  the  other,  it  is  the  unquestionable  right  of  the  true 
owner,  when  the  bank  is  summoned  as  garnishee  of  the  deposi- 
tor, to  intervene  in  the  action  and  assert  his  title  to  the  money; 
proving  which  the  court  will  release  the  attachment^  But  if 
such  owner,  knowing  of  the  garnishment  of  the  bank  in  a  suit 
against  the  depositor  for  his  own  debt,  takes  no  step  to  assert 
his  right  to  the  money,  and  the  bank  is  charged  as  garnishee, 
and  pays  the  amount  for  which  it  is  charged,  the  true  owner 
cannot  maintain  an  action  against  the  bank  for  the  money,  but 
must  seek  his  remedy  against  the  depositor,  even  though  the 
bank  was  informed  by  the  depositor,  when  the  deposit  was 
made,  of  the  true  ownership  of  the  money.  ^ 

EiDg,  67  Penn.  State,  202;  Morrill  v.         ^  Reynoldao.Smith,  ISDistofColniD- 
Raymond,  28  Kansas,  415.  bia   7  Mackey),  27. 

i  Randall  v.  Way,  111  Mass.  506. 
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CHAPTER  XXIL 

THE  garnishee's  LIABILITY,    AS  AFFECTED   BY  THE  CAPACITY  IN 
WHICH   HE   HOLDS  THE  DEFENDANT'S  PROPERTY. 

§  492.  The  frequent  occasions  when  money  or  other  property 
is  in  the  hands  of  officers  of  the  law,  and  of  persons  acting  under 
legal  authority,  would  naturally  give  rise  to  efforts  to  reach  it  by 
attachment  against  the  individuals  claiming  it,  or  to  whom  it 
might  be  supposed  to  belong ;  and  such  efforts  have  been  made, 
in  reference  to  almost  all  descriptions  of  persons  holding  prop- 
erty or  money  under  official  or  legal  authority.  Administrators, 
executors,  and  guardians,  ministerial,  judicial,  and  disbursing 
officers,  and  municipal  corporations,  have  all,  at  times,  been 
subjected  to  garnishment,  and  numerous  adjudications  as  to  their 
liability  have  been  the  result 

§  493.  In  Massachusetts,  at  an  early  day,  the  ground  was 
taken,  that  a  public  officer  who  has  money  in  his  hands  to  sat- 
isfy a  demand  which  one  has  upon  him  merely  as  a  public  officer, 
cannot,  for  this  cause,  be  adjudged  a  garnishee.  The  case  was 
that  of  a  county  treasurer,  who  disclosed  in  his  answer  that  he 
had  a  certain  sum  of  money  in  his  possession,  officially,  which 
was  due  to  the  defendant  for  services  as  a  juror,  and  which  he 
was  by  law  bound  to  pay  to  the  defendant.  The  court  decided 
against  the  garnishment  on  two  grounds ;  one,  having  relation  to 
the  peculiar  statute  of  the  State,  the  other  as  stated  above ;  but 
it  is  evident  that,  had  the  former  ground  not  existed,  the  latter 
would  have  been  considered  sufficient^  The  same  principle  was 
recognized  and  applied  in  Connecticut^ 

§  494.  The  Supreme  Court  of  Massachusetts  took  a  step 
further,  and  announced  the  broader  principle,  that  no  person 

>  Chealy  9.  Brewer,  7  Mass.  259.  See  Eckert,  SPenn.  State.  868;  Pierson  v, 
Clark  D.  Clark,  62  Maine.  255  ;  Wilson  i;.  McCormick,  1  Penn.  Law  Journal  R  201. 
Ridgely,  46  Maryland,  285  ;   Bulkley  o.         '  Stillman  v,  Isham,  11  Conn.  124. 
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■ 
I 

deriving  his  authority  from  the  law,  and  obliged  to  execute  it  { 
according  to  the  rules  of  law,  can  be  charged  as  garnishee  in 
respect  of  any  money  or  property  held  by  him  in  virtue  of  that 
authority.  *  The  Supreme  Court  of  Illinois  stated  the  law  to  be, 
that  a  person  deriving  his  authority  from  the  law  to  receive  and 
hold  money  or  property,  cannot  be  garnished  for  the  same  wtien 
held  by  him  under  such  authority.^  The  Supreme  Court  of 
Alabama  declared  it  to  be  well  established  that  a  public  officer, 
who  has  public  moneys  in  his  custody,  for  disbursement  in  satis- 
faction of  demands  on  the  government,  cannot  be  summcmed  as 
the  garnishee  of  one  having  a  legal  right  to  demand  and  receive 
from  him  such  moneys.^ 

§  495.  Having  stated  the  general  rule,  in  its  threefold  form 
of  expression  by  different  courts,  we  proceed  to  examine  its  ap- 
plication to  the  various  descriptions  of  persons  holding  money  or 
property  in  an  official  or  legal  capacity. 

§  496.  Administrators,  In  the  Massachusetts  case  just  citdl, 
the  garnishee  answered  that  he  had  no  goods,  effects,  or  credits 
of  the  defendant  in  his  possession,  except  as  he  was  administra- 
tor of  P.  B.,  deceased;  that  previous  to  the  death  of  the  said  P. 
B.,  the  defendant  had  commenced  a  suit  against  P.  B.,  to  re- 
cover the  value  of  certain  hides,  which  suit  was  pending  at  the 
time  of  the  garnishee's  answer.  The  court,  without  adverting  to 
the  facts  of  the  case,  or,  as  before  stated,  to  the  terms  of  the 
statute,  laid  down  the  comprehensive  rule  above  indicated, 
merely  adding,  "  We  have  determined  this  in  the  case  of  public 
officers,  and  the  reason  of  those  decisions  applies  with  equal 
force  to  the  case  of  an  administrator.'** 

The  Supreme  Court  of  Maine  recognized  and  enforced  the  same 
principle,  in  a  case  where  the  Intestate  was  clearly  indebted  to 
the  defendant,  and  the  administrator  had  money  in  his  hands 
ready  to  pay  the  debt*    And  so  in  Rhode  Island.* 

In  Vermont,  the  court  admitted  that  without  the  aid  of  express 
statute,  the  garnishment  of  an  administrator  was  inadmissible.^ 


1  Brooks  V,  Cook,  8  Mass.  246.    See  *  Brooks  o.  Cook»  8  Mus.  246. 

Colby  r.  Coates,  6  Cushing,  558  ;  Thayer  *  Wute  v.  Osborne,  11  Maine,  185. 

V,  Tyler»  6  Allen,  94  ;  Ladd  v,  Gal^  57  *  Conway  v.  Armington,  11  Rhode  bl* 

New  Hamp.  210  and,  116. 

s  Millison  v.  Fisk,  43  lUinois,  112.  ^  Parks  v.  Oushman,  9  Vermont,  320. 

*  Pruitt  0.  Armstrong,  56   Alabama, 
806. 
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In  Delaware,^  and  in  West  Virginia,^  an  administrator  cannot 
be  summoned  as  garnishee. 

In  Arkansas,  administrators  are  considered  exempt  from  gar- 
nishment, even  after  a  demand  has  been  allowed  against  the  es- 
tate, in  favor  of  the  defendant,  and  an  order  made  by  the  probate 
court  upon  the  administrator  to  pay  it^ 

Jn  Alabama,  it  seems  to  be  conceded  that  an  administrator 
may  be  charged  as  garnishee  in  respect  of  a  debt  due  from  his 
intestate  to  the  defendant,^  but  not  unless  he  is  summoned  in  his 
representative  capacity.^  But  it  was  there  held,  that  an  admin- 
istrator could  not  be  charged  as  garnishee  of  one  of  the  heirs  of 
an  estate,  in  respect  of  the  undivided  and  unascertained  interest 
of  the  heir  in  the  estate.^ 

In  Illinois,  an  adminislrator  cannot  be  charged  as  garnishee 
of  an  heir  of  his  intestate,  before  an  order  of  distribution  has 
been  made  by  the  probate  court;  ^  but  may  be  afterwards.^  And 
so  in  Oregon.* 

But  this  immunity  has  been  held  to  extend  only  to  the  person 
himself,  holding  money  or  property  in  this  representative  capa- 
city. Therefore,  one  who  had  collected  for  A,  executor  of  a  de- 
cedent, the  amount  of  a  promissory  note  made  payable  to  A.,  as 
executory  was  charged  as  garnishee  in  a  suit  against  A.  in  his 
private  capacity.  ^^  The  same  would  doubtless  have  been  done  if 
A.  had  been  an  administrator,  and  the  note  had  been  payable  to 
him  as  such. 

§  497.  In  New  Hampshire,  Delaware,  and  Missouri,  while  the 
principle  announced  in  Massachusetts  was  recognized  as  sound, 
it  was  considered  to  be  inapplicable,  where  the  administrator 
had,  by  the  proper  tribunal,  been  adjudged  and  ordered  to  pay  a 
certain  sum  to  a  creditor  of  the  estate ;  and  in  such  case  the  ad- 
ministrator was  charged  as  garnishee  of  the  party  to  whom  the 

^  Mairelv  Houston,  2  Hanington^  849.  817  ;  TUlingfaait  v,  Johnaon,  5  Alabama, 

la  thia  case  it  was  alao  ruled  that  under  61i. 

an  execution  iaaned  on  a  judgment  ren-  *  Tillinghaat  v.  Johnaon,  5  Alabama, 

dered  against  an  administrator  for  a  debt  614. 

of  his  intestate,  a  debtor  of  the  decedent  *  Mock  v.  King,  16  Alabama,  66. 

ooald  not  be  gamiahed.    And  see  Harta-  '  Crownover  v.  Bambuig,  2  Bradwell, 

home  V.  Hendenon,  8  Peon.  Law  Journal  162. 

fi.,  611.  •  Bartell  «.  Bauman,  12  Bradwell,  450. 

*  Paikar  v.  Donnally,  4  West  Tiiginia,  *  Harrington  «.  La  Rocqne,  13  Oregon, 
648.  844. 

*  Thorn  v.  Woodruff,  5  Arkansaa,  66  ;  ^  Cobum  9.  Anaart,  8  Maaa.  819.  But 
fowler  V.  McClelland,  Ibid.  188.  see  Leasing  v.  Yertreee,  82  Missouri,  481. 

*  Tenr  V.  Lindsay,  8  Stewart  &  Porter, 
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money  was  ordered  to  be  paid.  ^  The  reason  of  this  exception 
was  given  bj  the  Superior  Court  of  New  Hampshire,  and  adopted 
by  the  Supreme  Court  of  Missouri.  In  the  language  of  the 
former,  ^'  an  administrator,  till  he  is  personally  liable  to  an  ac- 
tion in  consequence  of  his  private  promise,  the  settlement  of  the 
estate,  some  decree  against  him,  or  other  cause,  cannot  be  liable 
to  a  trustee  process.  Because,  till  some  such  event,  the  princi- 
pal has  no  ground  of  action  against  him  in  his  private  capacity; 
and  he  is  bound  to  account  otherwise  for  the  funds  in  his  hands. 
The  suit  against  him,  till  such  an  event,  is  against  him  in  his 
representative  capacity,  and  the  execution  must  issue  to  be  levied 
de  bonis  testatoris  and  not  de  bonis  propriis.  But  in  the  present 
case  the  trustee  was  liable  in  his  private  capacity  to  the  defend- 
ant for  the  dividend.  The  debt  had  been  liquidated,  and  a 
decree  of  payment  passed.  The  debt  was  also  due  immediately. 
Execution  for  it  would  run  against  his  own  goods;  and  the 
trustee  process  would  introduce  neither  delay  nor  embarrassment 
in  the  final  settlement  of  the  estate. "  ^ 


§  498.  In  some  States  statutes  have  been  enacted  authorizing 
the  garnishment  of  executors  and  administrators,  under  which 
cases  have  been  decided.  In  Vermont,  such  a  law  has  been  in 
existence  since  1833 ;  and  under  it  an  administrator,  who  had 
been  decreed  by  the  probate  court  to  deliver  property  to  a  female 
distributee  of  the  estate,  was  charged  as  garnishee  of  her  hus- 
band ;  the  court  holding  that  after  distribution  made  the  property 
vested  in  the  husband  absolutely.*  And  where  an  estate  had 
been  fully  settled,  and  it  had  been  determined  that  A.  was  enti- 
tled to  $58  as  his  share  thereof,  but  the  probate  court  had  not 
yet  made  an  order  for  its  payment ;  the  administrator  was 
charged  as  garnishee  of  A.  to  that  amount.^  In  Pennsylvania,  ' 
under  a  statute  which  in  terms  authorized  the  garnishment  of 
administrators,  it  was  held,  that  a  distributive  share  of  personal 
estate  could  not  be  attached,  before  the  administrator  had  settled 
his  account,  so  as  to  show  what  is  due  from  him  to  the  dis- 
tributee.^   And  in  Massachusetts,  where  a  similar  statute  now 


^  Adams  v,  Barrett,  2  New  Hamp. 
874  ;  Fitchett  v.  Dolbee,  8  Harrington, 
267  ;  Curling  v.  Hyde,  10  Missouri,  874  ; 
Richards  v.  Griggs,  16  Ibid.  416. 

3  Adams  v,  Barrett,  2  New  Hamp.  874. 

*  Parka  o.  Cushman,  9  Vermont,  320. 

*  Hoyt  V,  Christie,  61  Vermont,  48. 

*  Bank  of  Chester  v,  Ralston,  7  Penn. 
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SUte,  482  ;  Hess  «.  Shorb^  Ibid.  281 ; 
McCreary  v.  Topper,  10  Ibid.  419.  In 
Hartle  v.  Long,  5  Penn.  State,  491,  an 
administrator  was  garnished,  when  there 
was  no  law  authorizing  such  a  proceed- 
ing. Eleven  years  afterwards  such  a  lav 
was  enacted,  and  the  plaintiff  then  issued 
a  scire  facias  to  subject  in  the  hands  of  the 
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exists,  it  was  decided  that  an  administrator  cannot  be  charged 
under  a  writ  served  on  him  between  the  time  when  administra 
tion  is  decreed  to  him,  and  that  of  the  filing  and  approval  of  his 
bond  and  the  delivery  oi  letters  to  him ;  ^  but  may  be  as  soon  as 
he  has  given  bond  and  received  letters  of  administration.^    And 
in  Maine,  under  a  statute  authorizing  ^'  any  debt  or  legacy,  due 
from  an  executor  or  administrator,  and  any  goods,  effects,  and 
credits  in  his  hands  as  such,"  to  be  attached  by  garnishment^  it 
was  decided  that  an  administrator  could  not  be  charged  as  gar- 
nishee, in  respect  of  a  negotiable  promissory  note  of  his  intes- 
tate, held  by  the  defendant,  where  the  same  statute  forbids  the 
garnishment  of  a  person  in  respect  of  a  negotiable  note  made  by 
him.^    In  Connecticut,  the  statute  authorizes  courts  of  probate 
to  allow  out  of  the  estate  of  a  deceased  person  such  amounts  as 
they  may  judge  proper  for  the  support  of  the  widow  or  family 
daring  the  settlement  of  the  estate.     Another  statute  provides 
that  when  any  debt,  legacy,  or  distributive  share  becomes  due  to 
any  one  from  the  estate  of  a  deceased  person,  his  creditors  may 
attach  it  in  the  hands  of  the  executor  or  administrator.     It  was 
there  held,  that  an  allowance  made  by  the  probate  court  for  the 
support  of  a  widow  could  not  be  attached  in  the  hands  of  an  ad- 
ministrator. *    In  Mississippi,   where  the  statute  provides  that 
^^  executors  and  administrators  may  be  garnished  for  a  debt  due 
by  their  testator  or  intestate  to  the  defendant,"  the  insolvency 
of  the  estate  does  not  prevent  the  garnishment,  though  the  law 
there  provides  that  an  insolvent  estate  shall  not  be  sued.     The 
garnishment  holds  whatever  dividend  the  estate  may  suffice  to 
pay 


6 


§  499.  Executors.  It  is  well  settled  in  England  and  the 
United  States,  as  a  general  proposition,  that  an  executor  cannot 
be  charged  as  garnishee,  in  respect  of  a  pecuniary  legacy  be- 
queathed by  his  testator.®    To  this,  however,  an  exception  would 


tdminjstrator  certain  moneys  which  had 
theD,  by  the  death  of  the  widow,  become 
payable  to  the  defendant ;  bnt  the  court 
lield,  that  the  Uw  could  have  no  retro- 
spectiye  operation,  and  that  aa  the  moneys 
were  not,  before  its  passage,  liable  to  the 
attachment,  no  proceedings  based  on  the 
ohginal  attachment  could  reach  it. 

'  Davis  V.  Davis,  2  Cashing,  111. 

*  Wheeler  v  Bowen,  20  Pick.  568 ;  Bos- 
ton Bank  v.  Minot,  8  Metcalf,  607 ;  Davis 
X.  Davis,  2  Cashing,  111 ;  Mechanics*  Sav. 
B1[  9.  Waite,  160  Mass.  284. 


*  Commercial  Bank  v,  Keally,  39 
Maine,  402. 

^  Bamum  v,  Boughton,  56  Conn.  117. 
^  Holman  v  Fisher,  49  Mississippi,  472. 

•  Priv.  Lond.  267 ;  Toller  on  Execu* 
tors,  4th  Am.  Ed.  478 ;  Barnes  v.  Treat, 
7  Mass.  271 ;  ^inchell  v.  Allen,  1  Conn. 
885 ;  Shewell  v.  Keen,  2  Wharton,  882  ; 
Bamett  o.  Weaver,  Ibid.  418 ;  Picquet  v. 
Swan,  4  Mason,  443  ;  Whitehead  v.  Cole- 
man, 81  Grattan,  784  ;  Case  T.  M.  Co.  v. 
Miracle,  64  Wisconsin,  296 ;  Post  v.  Love, 
19  Florida,  684. 
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be  made,  as  in  the  case  oi  administrators,  where  the  executor  has 
been  ordered  by  the  probate  court  to  pay  the  amount  to  the 
legatee. ' 

The  earliest  American  case  on  this  subject  with  which  we  are 
acquainted,  came  up  in  Massachusetts,  where  it  was  held,  that  a 
pecuniary  legacy  in  the  hands  of  an  executor  is  not  ^^  goods, 
effects,  or  credits; '*  and  that  the  principles  which  exempt  a  pub- 
lic officer  from  garnishment,  apply  with  equal  force  to  the  case 
of  an  executor ;  and  this  without  reference  to  whether  the  gar- 
nishment took  place  before  or  after  the  probate  of  the  wilL^ 

The  same  point  came  up  in  a  similar  case  in  Connecticut, 
where  the  garnishment  took  place  after  the  probate  of  the  will, 
and  the  acceptance  by  the  executor  of  his  appointment  The 
court  below  instructed  the  jury  that  the  executor  was  in  contem< 
plation  of  law  the  debtor  of  the  defendant,  the  legatee,  and  liable 
to  pay  the  plaintiff's  claim  out  of  his  own  estate.  The  Supreme 
Court,  in  reversing  the  judgment,  said:  ^^  An  executor  cannot  be 
considered  as  the  debtor  of  a  legatee.  The  claim  is  against  the 
testator  or  his  estate ;  and  the  executor  is  merely  the  represen- 
tative of  the  deceased.  There  cannot  be  a  debt  due  from  the 
executor  within  the  meaning  of  the  statute.  Nor  can  a  person, 
like  an  executor,  deriving  his  authority  from  the  law,  and  bound 
to  perform  it  according  to  the  rules  prescribed  by  law,  be  consid- 
ered as  a  trustee,  agent,  attorney,  or  factor  within  the  statute ; 
and  this  for  the  best  of  reasons.  In  the  common  case  of  agents, 
trustees,  and  factors,  the  creditor  can  easily  place  himself  in  the 
shoes  of  the  absconding  debtor,  and  prosecute  his  claim  without 
inconvenience  to  the  garnishee.  But  such  would  not  be  the  case 
with  an  executor.  It  would  not  only  embarrass  and  delay  the 
settlement  of  estates,  but  would  often  draw  them  from  courts  of 
probate,  where  they  ought  to  be  settled,  before  the  courts  of 

^  AtUe,  §  497  ;  Fitchett  o.  Dolbee,  8  fecta,  or  credits  '*  in  his  hands,  mating  no 

Harrington,  267.  mention  of  the  legacy.    It  was  objected, 

'  Barnes  v.  Treat,  7  Mass.  271.     In  on  the  authority  of  Barnes  v.  Treat,  that 

Maine,  under  a  statute   providing  that  legacies  could  not  be  regarded  as  goods, 

**  any  debt  or  legacy  due  from  an  execu-  effects,  or  cradits,  and  that  therefore  the 

tor    or    administrator,  and    any  goods,  legacy  was  not  reached  by  the  prooeni 

effects,  and  credits  in  his  hands,  as  such,  but  the  court  held,  that,  as  the  statQt« 

may  be  attached  by  trustee  process,'   an  authorized  the   attachment    of   l^pscies, 

executor  was  garnished  in  respect  of  a  and  yet  made  no  change  in  the  form  of 

pecuniary  legacy  bequeathed  to  the  de-  the  writ,  it  was  equiralent  to  a  legislatiTe 

fendant,  and  the  writ  was  in  the  common  declaration  that  legacies  should   be  re- 

form  summoning  the  garnishee  to  appear  garded  as  included  in  one  of  those  terms, 

and  show  cause  why  execution  should  not  Cammings  v.  Garvin,  65  Maine,  801. 
issue  against  the  defendant's  *' goods,  ef« 
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common  law,  who  would  have  no  power  to  adjust  and  settle  his 
accounts.  Such  an  interference  might  produce  much  inconye- 
nience,  and  prevent  the  executor  from  executing  his  office  as  the 

law  directs. "  * 

■ 

This  subject  received  careful  and  able  treatment  by  the 
Supreme  Court  of  Pennsylvania.  The  question  presented  was, 
in  effect,  the  same  as  in  the  Massachusetts  and  Connecticut 
cases,  and  the  court,  in  an  elaborate  opinion,  decided  that  an 
executor  could  not  be  charged  in  respect  of  a  legacy  due  to  the 
defendant.'  This  decision  led  to  the  enactment  of  a  statute 
expressly  authorizing  creditors  to  attach  legacies  and  distribu- 
tive shares  in  the  hands  of  an  executor  or  administrator.  But, 
aside  from  that  express  authority,  it  is  held  in  Pennsylvania, 
that  one  cannot  be  garnished  on  account  of  money  in  his  hands 
as  administrator  due  the  defendant;'  and  that  an  executor  cannot 
be,  to  reach  commissions  due  to  his  co-executor.^ 

§  500.  While,  however,  an  executor  cannot  be  charged  as 
garnishee  in  respect  of  a  legacy  bequeathed  by  his  testator,  it 
does  not  follow  that  in  no  case  can  a  legacy  be  subjected  to  at- 
tachment against  the  legatee;  for  if  land  be  devised  with  a 
legacy  charged  upon  it^  the  devisee  will  be  held  as  garnishee  of 
the  legatee,  in  respect  of  the  legacy.^ 

§  501.  In  Massachusetts,  a  statute  was  enacted,  providing  that 
"any  debt  or  legacy  due  from  an  executor  or  administrator,  and 
any  other  goods,  effects,  and  credits,  in  the  hands  of  an  executor 
or  administrator,  as  such,  may  be  attached  in  his  hands  by  the 
process  of  foreign  attachment "  Under  this  statute  it  has  been 
held,  that  a  legacy  in  the  hands  of  an  executor  is  not  such  a  con- 
tingent liability  as  will  prevent  its  being  attached ;  for  it  can  be 
ascertained  by  the  settlement  of  the  estate  whether  there  are  as- 
sets sufficient  for  the  payment ;  and  when  necessary,  the  court 
will  continue  the  case  until  it  can  be  seen  whether  the  assets  are 
sufficient  for  that  purpose ;  •  or,  if  there  be  not  personalty  suffi- 
cient for  the  payment^  until  license  can  be  obtained  to  sell  real 


1  Wbchell  9.  Allen,  1  Oomi.  d85. 

*  Shewell  o.  Keen,  9  Wharton,  882. 
See  Barnett  v.  Weayer,  2  Wharton,  418  ; 
Young  V.  Young.  2  Hill  (S.  C),  426;  Nor- 
ton «.  Clark,  18  NeTada,  247.  The  only 
States  hi  which,  so  £ar  as  obeerred,  the 
g&TDishment  of  an  executor  ia  allowed, 
vithoQt  eicpreM  statutory  authority,  are 
Kew  Hampshire  and  Indiana.     Palmer 


V.  Noyes,  46  New  Hamp.  174;  Stratton 
V,  Ham,  8  Indiana,  84. 

*  RyoB  V.  Marcy,  1    Luzerne    Legal 
Register,  360. 

*  Adams's  Appeal,  47  Penn.  State,  94. 

*  Piper  V.  Piper,  2  New  Hamp.  489  ; 
Woodward  v.  Woodward,  4  Ualsted,  115. 

*  Holbrook  v,  Waten,  19  Pick.  864 ; 
Wheeler  v,  Bowen,  20  Ibid.  568. 
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estate  for  that  purpose.^  And  if  the  executor,  after  being  sum. 
moned  as  garnishee,  pay  over  the  legacy  to  the  legatee,  such 
payment  will  not  protect  him,  and  will  be  regarded  as  such  an 
acknowledgment  that  there  were  assets  in  his  hands,  that  he  will 
not  be  entitled  to  any  continuance  thereafter,  for  the  purpose  of 
having  that  fact  determined  by  the  settlement  of  the  estate.^  In 
all  such  cases  the  attaching  plaintiff  must^  if  required  by  the 
executor,  give  bond  to  refund  the  money,  if  the  same  should  be 
needed  to  satisfy  any  demands  afterwards  recovered  against  the 
estate,  and  to  indemnify  the  executor.^  But  there  does  not  seem 
to  be  a  disposition  in  the  courts  of  that  State  to  extend  the 
operation  of  the  statute  in  question  beyond  its  clear  intendment; 
for  they  refused  to  charge  an  executor  as  garnishee  of  one  to 
whose  daughter  a  legacy  was  left,  and  which  descended  to  him 
upon  the  death  of  his  daughter;  because,  before  any  proceeding 
could  be  instituted  against  the  executor  for  the  legacy,  adminis- 
tration on  her  estate  was  necessary,  and  the  legacy  would  be 
assets  in  the  hands  of  her  administrator.^ 


§  502.  Chuardians.  Persons  acting  as  guardians  of  infants 
are  considered  to  stand  in  the  same  position  as  administrators 
and  executors,  and  to  come  within  the  general  principle  before 
stated,  and,  therefore,  not  to  be  liable  as  garnishees  in  respect  of 
property  of  their  wards  in  their  possession  as  guardians.^  So, 
in  New  Hanpshire,  with  regard  to  a  guardian  of  an  insane  per- 
son ;  at  least  until  his  accounts  have  been  adjusted  by  the  probate 
court,  and  a  balance  found  in  his  hands.  ^ 

§  503.  Sheriffs.  The  same  considerations  which  forbid  the 
garnishment  of  executors,  administrators,  and  guardians,  re- 
quire that  all  ministerial  officers,  having  official  possession  of 
property  or  money,  should  be  exempt  from  that  proceeding. 
We  accordingly  find  that^  almost  without  exception,  the  courts 
in  England^  and  this  country  have  taken  decided  ground  against 


1  Cady  v.  Comey,  10  Metcalf,  459. 
^  Hoar  V,  Marshall,  2  Gray,  251. 

*  Cady  V.  Comey,  10  Metcalf,  459. 

*  Stills  V,  Haimon,  7  Cuah.  406. 

*  Gassett  v.  Grout,  4  Metcalf,  486 ; 
Hansen  v.  Butler,  48  Maine,  81 ;  Perry  v. 
Thornton,  7  Rhode  Island,  15  ;  Godbold 
V.  Bass,  12  Richardson,  202  ;  Vierheller 
V,  Brutto,  6  Bradwell,  95.  In  Hicks  o. 
Ohapman,  10  Allen,  46S,  the  Supreme 
Ck>art  of  Massachoaetts  distinguisheid  the 
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case  of  a  spendthrift  under  guardianship 
from  that  of  a  minor,  and  charged  as  gar- 
nishee a  tenant  of  the  ward's  property, 
on  account  of  rent  due  for  the  preo* 
iaes,  which  he  was  bound  to  pay  to  the 
guardian. 

*  Davis  V,  Drew,  6  New  Hamp.  899. 

7  1  Leonard,  80,  264  ;  Priv.  Londini, 
865  ;  Comyns*s  Digest,  Attachment,  D ; 
Bacon's  Abridgment,  Customs  of  Loo- 
don«  H. 
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all  attempts  to  reach,  by  attachment,  money  in  the  hands  of 
sheriffs,  received  and  held  by  them  in  their  official  capacity. 

§  504  This  subject  has  been  presented  in  three  aspects :  1. 
By  the  levy  of  an  execution  by  an  officer  on  money  in  his  hands 
collected  on  execution ;  2.  By  the  levy  of  an  attachment  on  such 
money;  and  3.  By  the  garnishment  of  the  sheriff  in  respect 
thereof.  The  object  aimed  at  in  each  of  these  cases  being  the 
game,  the  general  principles  governing  each  are  applicable  to 
all,  and  cannot  be  affected  by  the  difference  in  the  modes  of  at- 
taining the  same  result  Whether  the  proceeding  be  by  actual 
levy  or  by  garnishment,  cannot  change  the  aspect  of  the  ques* 
tion,  since  the  latter  is  in  effect  as  much  an  attachment  as  the 
former.  Hence  there  is  no  just  ground  for  the  distinction  which 
has  been  made  in  favor  of  allowing  the  money  to  be  reached  by 
garnishment  as  a  right  or  credit  in  the  sheriff's  hands,  though 
held  not  to  be  attachable  by  levy.  Obviously,  if  its  abstraction 
from  his  custody  by  levy  be  inadmissible,  the  law  will  not  toler* 
ate  its  abstraction  by  a  circuitous  and  less  direct  method.  We 
shall,  therefore,  in  the  consideration  of  the  subject  use  indis- 
criminately the  decisions  relating  to  the  three  modes  of  pro- 
ceeding above  referred  to. 

§  505.  The  first  and  leading  case  in  this  country,  bearing  on 
this  subject,  was  decided  by  the  Supreme  Court  of  the  United 
States.  A  sheriff,  having  collected  money  on  execution,  levied 
thereon  an  execution  which  he  held  against  the  person  for  whom 
the  money  was  collected.  Two  questions  were  made :  1.  Can  an 
execution  be  levied  on  money  ?  and  2.  Can  it  be  levied  on  money 
in  the  hands  of  the  officer  ?  The  court  decided  the  former  affir- 
matively, and  the  latter  in  the  negative,  and  concluded  their 
opinion  thus :  "  Considering  the  case  then  either  on  principle  or 
authority,  it  appears  to  the  court  that  the  creditor  has  not  such 
a.  legal  property  in  the  specific  pieces  of  money  levied  for  him 
and  in  the  hands  of  the  sheriff,  as  to  authorize  that  officer  to 
take  those  pieces  in  execution  as  the  goods  and  chattels  of  such 
creditor. "  ^ 

The  same  conclusion  was  reached  in  Kentucky,  in  a  case 
where  the  facts  were  almost  identical.*  And  so  in  Missouri;* 
and  in  Ohio,  where  an  attachment  was  levied  on  money  collected 
under  execution.* 


1  Turner  v,  Pendall,  1  Crancli,  117. 
•  First  V.  MiUer,  4  Bibb,  811. 
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•  State  V,  Bootbe,  68  Missonri,  546. 

*  Dawson  v,  Holoombe,  1  Ohio,  135- 
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§  506.  !£,  then,  money  in  the  hands  of  a  sheriff  in  his  official  I 
capacity  cannot  be  levied  on  by  execution  or  attachment,  can  it 
be  reached  by  garnishment  ?  In  Vermont  and  New  Jersey,  the 
courts  have  held,  that  though  the  levy  is  impracticable,  yet  the 
garnishment  may  be  maintained,  on  t^e  ground  that  the  money 
is  a  right  or  credit  of  the  defendant's  in  the  sheriff's  poBses- 
sion.^  In  New  Hampshire,  the  doctrine  was  at  one  time  inci- 
dentally asserted,  that  the  sheriff  could  not  be  garnished  before 
the  return  day  of  the  execution ; '  but  afterwards  the  same  court 
receded  from  this  view,  and  sustained  such  a  garnishment^ 
These  decisions  are,  however,  overborne  by  the  weight  of 
authority. 

This  question  received  an  early  consideration  and  decision  in 
Massachusetts.  A  sheriff  had  collected  money  on  execution,  and 
before  the  writ  was  returnable  the  money  was  attached  in  his 
hands  by  garnishment,  under  an  attachment  against  the  execu- 
tion creditor.  The  court  were  unanimous  in  discharging  the 
garnishee.^ 

This  case,  it  will  be  remarked,  presented  ihe  question  of  gar- 
nishment of  a  sheriff  before  the  return  day  of  the  execution.  In 
a  subsequent  case,  where  the  garnishment  took  place  after  the 
return  of  the  execution,  the  same  court  affirmed  and  applied  its 
pi'evious  decision.*^ 

A  later  expression  of  the  views  of  that  court  on  this  subject, 
was  in  a  case  where  an  officer,  charged  with  the  service  of  crimi- 
nal process  against  a  person,  arrested  him,  and,  as  incidental  to 
the  service  of  the  process,  took  from  him  money  and  property 
found  in  his  possession.  The  next  day,  being  satisfied  that  the 
prisoner  had  committed  no  crime,  he  went  to  the  jail  to  return 
the  money  and  property  to  him,  and  when  about  entering  the 
jail  was  summoned  as  garnishee  of  the  prisoner.  The  question 
was,  whether  the  officer  was  exempt  from  garnishment,  under 
that  clause  of  the  statute  which  declared  that  no  person  should 
be  adjudged  a  trustee  ^'  by  reason  of  any  money  in  his  hands  as  a 
public  officer,  and  for  which  he  is  accountable,  merely  as  such 
officer,  to  the  principal  defendant"    The  court  held,  that  the 

See  Prentiaa  v.  Bliss,  i  Vermont,  513  ;  haay,  9  Yroom,  104 ;  Conover  v.  Rock- 

Puhois  V,  Dubois,  6  Cowen,  494  ;  Crane  man,  38  New  Jersey  Equity,  303. 

V.  Freese,   1   Harrison,  305  ;  Reddick  ».  a  Adams  v.  Barrett,  2  New  Hamp.  874. 

Smith,  4  Illinois  (3  Scammon),  461.  •  Woodbridge  v.  Morse,  5  Kew  Uam> 

^  Conant  r.  Bicknell,  1  D.  Chipman,  519. 

60  ;  Hurlburt  r.  Hicks,  17  Vermont,  193 ;  <  Wilder  v.  Bailey,  3  Mass.  289. 

Lorejoy  t).  Lee,  35  Ibid.  430 ;  Crane  v,  »  Pollaid  v.  Boas,  5  Masa.  319. 
fi-eeso,  1  Harrison,  305 ;   Davis  v.  Ha- 
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money  was  taken  by  the  officer  in  the  performanoe  of  his  official 
duty,  and  that,  therefore,  he  could  not  be  charged  in  respect 
thereof.* 

The  Massachusetts  doctrine  has  been  also  established  in  Mary- 
land, North  Carolina,  South  Carolina,  Alabama,  Tennessee, 
Illinois,  Missouri,  Wisconsin,  California,  and  in  the  U.  S.  Cir- 
cuit Court  in  Vermont,  and  incidentally  recognized  in  Maine.  * 
Viewed  either  as  sustained  by  authority,  or  as  resting  on  sound 
principles,  it  may  properly  be  considered  as  settled. 

§  507.  If  money  collected  cannot  be  so  reached,  it  follows,  a 
fortiori,  that  a  sheriff  cannot  be  charged  as  garnishee  in  respect 
of  an  execution  in  his  hands  upon  which  the  money  has  not  been 
collected,* 

§  508.  But  though  a  sheriff  holding  money  received  in  pay- 
ment of  an  execution,  and  which  ought  to  be  paid  to  the  execu- 
tion creditor,  cannot  in  respect  thereof  be  garnished,  yet  there 
are  other  circumstances  in  which  his  official  character  affords 
him  no  protection  from  garnishment  In  all  the  cases  consid- 
ered, the  money  was  in  the  sheriff's  hands  virtute  officii,  and 
therefore  in  the  custody  of  the  law.  But  where  money  in  his 
hands  has  ceased  to  be  in  such  a  position  as  to  claim  the  protec- 
tion of  the  law,  he  will  be  subject  to  garnishment,  as  any  other 
person  would  be.  Therefore,  where  a  sheriff,  holding  an  execu- 
tion, sells  property,  and  after  satisfying  the  execution  there  is  a 
surplus  in  his  hands,  it  is  considered  to  belong  to  the  defendant, 
and  to  be  held  by  the  sheriff  in  a  private,  and  not  in  his  official, 
capacity,  and  may,  therefore,  be  reached  by  the  defendant's  credit- 
ors, eitiier  by  direct  attachment  or  by  garnishment.*    The  same 


'  Bobinaon  v.  Howard,  7  Cnshing,  257; 
Morris  V.  Penniman,  14  Gray,  220. 

*  Fanners'  Bank  v.  Beaston,  7  Gill  & 
Johnson,  421 ;  Jones  v,  Jones,  1  Bland, 
443 ;  Overton  ».  Hill,  1  Murphey,  47  ; 
Blair  v.  Cantey,  2  Speers,  84 ;  Barrel!  v. 
Letson,  Ibid.  878;  1  Strobhart,  289; 
Zarcher  v.  Magee,  2  Alabama,  258  ;  Paw- 
lej  V.  Gains,  1  Tennessee,  208  ;  Diane  v, 
McGavock,  7  Humphreys,  182 ;  Lightner 
e.  Steinagel,  88  Illinois,  510  ;  Marvin  v. 
Htwley,  9  Miraonri,  882;  Clymer  v.  Willis, 
3  California,  863 ;  Staples  v.  Staples,  4 
Maine,  582 ;  Waite  v.  Osborne,  11  Ibid. 
IS5 ;  Hill  V.  U  Crosse  &  M.  B.  R.  Co., 


14  Wisconsin,  291  ;  Clarke  v.  Shaw,  28 
Federal  Reporter,  366. 

*  Sharp  u,  Clark,  2  Mass.  01. 

*  Watson  V.  Todd,  5  Mass.  271  ;  Orr 
».  McBryde,  2  Carolina  Law  Repository, 
257  ;  King  v.  Moore,  6  Alabama,  160  ; 
Tncker  v,  Atkinson,  1  Humphreys,  800  ; 
Davidson  v,  Clayland,  1  Harris  &  John- 
son, 546  ;  Jaquett  v.  Palmer,  2  Harring- 
ton, 144  ;  Wheeler  v.  Smith,  11  Barbour, 
845 ;  Heam  v.  Crutcher,  4  Yerger,  461  ; 
Pierce  0.  Carleton,  12  Illinois,  858  ;  Light- 
ner V.  Steinagel,  88  Ibid.  610 ;  Dickison 
V.  Palmer,  2  Richardson  £q.  407  ;  Hill  v. 
Beach,  1  Beasley,  81 ;  Lovejoy  u.  Lee,  85 
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rule  extends  to  a  receiptor,  in  whose  hands  the  officer  has  placed 
attached  property.  If  there  is  more  than  sufficient  to  satisfy  &e 
attachment,  the  receiptor  may  be  charged  as  garnishee  of  the 
defendant  in  respect  of  the  surplus.^  And  where  one  who  had 
been  sheriff,  received  while  in  office  a  list  of  fees  to  collect  for 
a  register  of  a  county  and  made  collections  thereof,  and  after 
both  he  and  the  register  had  gone  out  of  office  he  was  summoned 
as  garnishee  of  the  latter,  it  was  held,  that  the  money  collected 
by  him  was  not  in  custodia  legis^  and  that  he  was  chargeable  as 
garnishee  iit  respect  thereof.*^  And  in  Connecticut,  where  an 
execution  commands  the  sheriff  ^^  that  of  the  money  of  the  said 
defendant,  or  of  his  goods,  chattels,  or  lands,  within  your  pre- 
cincts, you  cause  to  be  levied,  and  paid  and  satisfied  unto  the 
plaintiff "  the  judgment  debt  and  costs,  it  was  decided  that  this 
language,  instead  of  the  ordinary  command  to  the  officer  to  have 
the  money  in  court^  made  him  the  agent  of  the  plaintiff  in  its 
collection,  and  that  he  might  be  charged  as  garnishee  of  one  for 
whom  he  had  collected  money  on  execution.'  And  in  Missis- 
sippi, under  a  statute  by  which  an  officer  who  collects  money 
under  an  execution,  and  does  not  ^'  immediately  pay  the  same  to 
the  party  entitled  thereto,  or  his  attorney,  on  demand  made,"  is 
liable  to  summary  proceedings  for  the  money,  and  heavy  dam- 
ages, it  was  held,  that  a  constable  could  be  garnished  in  respect 
of  money  he  had  collected  on  execution.*  And  in  Wisconsin, 
a  constable  was  charged  as  garnishee  of  a  defendant  in  an  at- 
tachment suit,  where  he  had  in  his  hands  money  derived  from 
the  sale  under  execution  of  property  attached,  and  it  appeared 
that  the  whole  proceedings  in  the  attachment  suit  were  null 
and  void,  and  so  he  could  not  pay  over  the  money  to  the 
plaintiff  therein.*  And  in  Missouri,  where  the  defendant  in  an 
action  of  replevin,  in  order  to  be  allowed  to  retain  the  prop- 
erty, deposited  a  sum  of  money  in  the  hands  of  the  sheriff, 
when  no  statute  authorized  such  a  proceeding;  and  the  sheriff 
was  summoned  as  garnishee  of  the  defendant;  it  was  decided 
that  the  money  was  not  in  custodia  legis,  but  was  held  by 
the  sheriff  as  a  mere  private  bailee,  and  he  i^as  charged  as 
garnishee.* 

Vermont,  430  ;  Adams  v.  Lane,  88  Ibid.         ^  Barleson  v.  Milan,  56  Miasiafippi, 

640  ;  Roddey  v,  Erwin,  81  South  Carolina,  899. 

86 ;  Evans  v.  Virgin,  72  Wisconsin,  423.  *  Storm  v.  Adams,  56  Wisconsin,  187. 

1  Cole  t;.  Wooster,  2  Conn.  208.  *  Johnson  v.  Mason,  16  Missoiiri  Ap- 

3  Robertson  v.  Beall,  10  Maryland,  125.  peal,  871. 

*  New  Haven  Saw*Mill  Go.  v.  Fowler, 
28  Conn.  108. 
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§  509.  Clerks  of  Courts.  The  principles  applied  to  adminis- 
trators, executors,  guardians,  and  sheriffs,  are  applicable  to 
clerks  of  courts,  who  frequently  have  money  of  others  in  their 
possession  officially.  It  has  been  decided,  that  money  paid  into 
the  hands  of  a  clerk  on  a  judgment,^  money  in  the  possession  of 
a  clerk  in  any  maimer  in  virtue  of  his  office,^  and  money  paid 
into  court,  ^  cannot  be  attached.  But  money  in  the  hands  of  a 
clerk,  arising  from  a  sale  of  land  in  partition,  which  he  has  been 
ordered  by  the  court  to  pay  over  to  the  parties  concerned,  may, 
after  such  order,  be  attached.^  And  money  deposited  with  a 
clerk,  in  lieu  of  a  bond,  on  appeal  from  the  judgment  of  his 
court,  may  be  attached,  so  far  as  to  hold  the  rights  of  the  deposi- 
tor therein,  but  not  so  as  to  interfere  with  the  clerk's  possession 
or  control.*  And  where  a  court  appointed  a  manager  to  work 
certain  mines,  and  ordered  moneys  derived  therefrom  to  be  paid 
into  court  to  await  the  decision  of  a  certain  question;  it  was 
held,  after  the  decision  was  had,  and  the  money  was  no  longer 
needed  to  meet  any  judgment  of  the  court,  that  it  might  be  at- 
tached in  the  hands  of  the  clerk. ^  So,  where  money  is  paid  into 
the  hands  of  a  clerk  by  the  decree  of  a  court,  for  a  specific  pur- 
pose, and  the  purpose  of  the  legal  custody  is  accomplished,  and 
his  only  duty  is  to  pay  it  over  to  a  certain  party,  he  may  be 
charged  as  garnishee  of  that  party.  ^ 

If  money  in  the  official  possession  of  a  clerk  cannot  be  reached 
by  garnishment,  much  less  can  the  service  of  an  attachment  on 
him  have  the  effect  of  attaching  orders  made  out  by  him  on  the 
county  treasury,  but  undelivered  to  the  party  in  whose  favor  they 
were  drawn ;  ®  or  of  attaching  a  judgment  in  favor  of  the  attach- 
ment defendant,  remaining  of  record  in  his  court®  And  still 
less  is  the  officer  authorized  to  seize  the  record  of  the  judgment. 
The  only  mode  of  reaching  the  judgment  in  such  case  is  to  sum- 
mon the  judgment  debtor  as  garnishee.  ^^ 


1  Ross  V.  Clarke,  1  Dallas,  354 ;  Alston 
V.  Clay,  2  Haywood  (N.  C),  171. 

'  Hunt  p.  Stevens,  8  Iredell,  865 ; 
Diane  ».  McGavock,  7  Humphreys,  182 ; 
SiDith  0.  Finlen,  23  lUinois  Appellate, 
156 ;  Weaver  p.  Cressman,  21  Nebraska, 
675  ;  Sweetzer  v.  Clafiin,  74  Texas,  667. 

*  Farmers'  Bank  v,  Beaston,  7  Gill  & 
Johnson,  421 ;  Mnrrell  v,  Johnson,  8  Hill 
(S.  O,  12  ;  Bowden  v.  Schatzell,  Bailey 
£q.  360.  Sed  contra^  Phelan  v.  Ganebin, 
5  Colorado,  14. 

*  Gaither  v.  Ballew,  4  Jones,  488. 


*  Dunlop  V,  Paterson  F.  I.  Co.,  19  New 
York  Supreme  Court,  627 ;  74  New  York, 
145.  Bat  see  Pace  v.  Smith,  57  Texas, 
555. 

0  Trotter  v,  Lehigh,  Z.  &  I.  Co.,  41 
New  Jersey  £q.  229. 

T  Wilbur  ».  Flannery,  60  Vermont,  581. 

^  Merrell  v.  Campbell,  49  Wisconsin, 
535. 

*  Daley  v.  Chinningham,  8  Louisiana 
Annual,  55. 

^^  Hanna  v.  Bry,  5  Louisiana  Annual, 
651. 
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a  justice  of  the  peace,  to  be  paid  into  the  hands  of  the  justice. 
It  would  seem  to  follow,  from  the  numerous  decisions  previously 
considered,  that  such  an  officer  could  not  be  garnished  in  respect 
of  money  so  received,  and  in  Pennsylvania  it  has  been  so  held.^ 
But  in  Alabama,  it  was  decided  otherwise,  on  the  ground  (pecu- 
liar to  their  system  of  laws)  that  the  justice  is  not  merely  a 
judicial  officer  in  relation  to  the  collection  of  small  debts,  but 
the  agent  of  the  person  who  intrusts  their  collection  with  him; 
and  that  as  soon  as  the  money  is  collected,  his  character  as  a 
magistrate  ceases,  and  he  holds  it  as  any  other  agent.  ^ 

§  511.  Tru%tee%  of  Insolvents,  and  Assignees  in  Bankruptcy, 
In  Massachusetts,  it  has  been  decided  that  effects  in  the  hands  of 
an  assignee  of  a  bankrupt  cannot  be  reached  by  garnishment,  as 
they  are  not  the  effects  of  the  bankrupt^  but  are  by  law  vested  in 
the  assignee.^  Upon  the  same  ground,  and  also  because  the  at- 
tachment, under  such  circumstances,  of  the  effects  of  a  bankrupt 
or  insolvent  would  utterly  defeat  the  whole  policy  of  the  bankrupt 
or  insolvent  laws,  the  same  decision  has  been  made,  in  Maryland, 
with  regard  to  assignees  in  bankruptcy  and  trustees  of  insolvent 
debtors.^  In  the  former  State,  however,  this  exemption  of  as- 
signees in  bankruptcy  was  at  one  time  held  to  extend  only  to 
cases  where  it  was  sought  to  reach  the  bankrupt's  effects  to  sub- 
ject them  to  the  payment  of  his  debts.  Therefore,  where  an 
assignee  was  garnished  in  an  action  against  a  creditor  of  the 
bankrupt,  to  whom  a  dividend  of  the  bankrupt's  estate  was  due, 
he  was  charged  as  garnishee.*  It  does  not,  however,  appear  that 
the  question  was  raised  whether  an  officer  of  this  kind  was  ex- 
empted by  his  official  character  from  the  operation  of  this 
process.  But  recently  the  Supreme  Court  of  that  State  over- 
ruled the  cases  just  cited,  and  held  that  an  assignee  under  the 
insolvent  law,  having  money  in  his  hands,  payable  to  the  defend- 
ant as  a  creditor  of  the  insolvent,  could  not  be  charged  as  gar- 
nishee in  respect  thereof.® 

In  the  course  of  the  administration  of  the  Bankruptcy  Act  of 
1867,  this  matter  came  up  several  times,  and  it  was  decided  that 
money  in  the  hands  of  an  assignee  in  bankruptcy,  which  he  had 
been  ordered  to  pay  to  the  bankrupt's  creditors,  could  not  be 

1  Corbyn  v.  Bollman,  4  Watts  &  Ser-  Johnson,  421.    See  Torrens  v,  Hammond, 

geant,  342  ;  Hockey  v.  Carson,  4  Penn.  10  Federal  Reporter,  900. 
County  Ct.  548.  *  Jones  v.  Gorham,  2  Mass.  S^5 ;  De- 

S  Clark  0.  Boggs,  6  Alabama,  809.  coster  v,  Livennore,  4  Ibid.  101. 

s  Oliver  v.  Smith,  6  Mass.  188.  ^  Colby  v,  Coates,   6  Caching,  558 ; 

4  Farmers*  Bank  v.  Beaston,  7  Gill  &  Dewing  v.  Wentworth,  11  Ibid.  499. 
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reached  by  garnishment  of  the  assignee ;  ^  and  the  same  rule  was 
applied  to  money  payable  to  a  creditor  under  a  composition 
resolution.^ 

§  512.  JHsburnng  Officers.  We  have  seen  that  a  county 
treasurer  could  not  be  charged  as  garnishee,  in  respect  of  a  sum 
of  money  due  to  the  defendant  from  the  county,  and  which  it  was 
the  treasurer's  duty  to  payi^  A  similar  case  arose  in  Kentucky, 
where  it  was  ruled,  that  money  which  a  county  court  had  ordered 
the  sheriff  to  pay  to  the  jailer  of  the  county  for  his  services  as 
such,  could  not  be  attached  in  the  hands  of  the  sheriff.^  And 
afterwards,  in  the  same  State,  it  was  held  that  money  in  the 
hands  of  a  public  officer,  as  compensation  due  from  the  State  to 
a  public-school  teacher,  was  not  subject  to  attachment.^  And  in 
Illinois,  it  was  decided  that  a  treasurer  of  a  city  could  not  be 
charged  as  garnishee,  on  account  of  salary  due  from  the  city  to 
an  employee,  though  the  account  therefor  had  been  audited,  and 
the  treasurer  had  the  money  in  his  hands  to  pay  it ;  ^  and  also 
that  neither  the  treasurer  nor  the  directors  of  a  school  district 
could  be  charged  as  garnishee  on  account  of  money  due  to  a 
teacher.''^  The  Supreme  Court  of  the  United  States  settled  the 
same  rule  with  regard  to  all  governmental  disbursing  officers. 
The  U.  S.  frigate  Constitution  returned  from  a  cruise,  and  sev- 
eral writs  of  attachment  were  issued  by  a  justice  of  the  peace, 
against  seamen  of  the  frigate,  under  which  the  purser  of  the 
ship  was  garnished.  The  purser  admitted  before  the  justice  hav- 
ing money  in  his  hands  due  to  the  defendants,  but  contended 
that  he  was  not  amenable  to  the  process.  Judgment  was,  how- 
ever, given  against  him,  and,  on  appeal  to  the  Superior  Court  of 
the  county,  was  affirmed.  The  case  went  thence  to  the  Supreme 
Court  of  the  United  States,  which  tribunal  reversed  the  judg- 
ment, and  in  doing  so  used  the  following  language :  ^^  The  im- 
portant question  is,  whether  the  money  in  the  hands  of  the 
purser,  though  due  to  the  seamen  for  wages,  was  attachable.  A 
purser,  it  would  seem,  cannot^  in  this  respect,  be  distinguished 
from  any  other  disbursing  agent  of  the  government.  U  the 
creditors  of  these  seamen  may,  by  process  of  attachment,  divert 

1  In  re  Bridgman,  2  Nat.  Bankraptcy         ^  Webb  v.  McCaaley,  4  Bush,  8. 
Register,   252 ;   In  re  CanDrngham,   19         *  Allen  v,  Rassell,  78  Kentucky,  105. 
Ibid.  276  ;  In  re  Chisolm,  4  Federal  Re-         *  Triebel  v.  Colbum,  64  Illinois,  376 ; 

porter,  526.  Smith  v,  Woolsey,  22  Illinois  Appellate, 

3  In  re  Kohlsaat,  18  Nat.  Bankruptcy  185. 
Register,  570.  7  Millison  v.  Fisk,  43  Illinois,  112  ; 

*  AiUe,  S  ^93.  Bivens  v.  Harper,  59  Ibid.  21. 
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the  public  money  from  its  legitimate  and  appropriate  object^  the 
same  thing  may  be  done  as  regards  the  pay  of  our  officers  and  men 
of  the  army  and  of  the  navy ;  and  also  in  every  other  case  where 
the  public  funds  may  be  placed  in  the  hands  of  an  agent  for  dis- 
bursement. To  state  such  a  principle  is  to  refute  it  No  gov-  j 
ernment  can  sanction  it  At  all  times  it  would  be. found  ' 
embarrassing,  and  under  some  circumstances  it  might  prove  '■ 
fatal  to  the  public  service.  The  funds  of  the  government  are 
specifically  appropriated  to  certain  national  objects,  and  if  snch 
appropriations  may  be  diverted  and  defeated  by  State  process  or 
otherwise,  the  functions  of  the  government  may  be  suspended. 
So  long  as  money  remains  in  the  hands  of  a  disbursing  officer, 
it  is  as  much  the  money  of  the  United  States,  as  if  it  had  not 
been  drawn  from  the  treasury.  Until  paid  over  by  the  agent  of 
the  government  to  the  person  entitled  to  it,  the  fund  cannot,  in 
any  legal  sense,  be  considered  a  part  of  his  efiFects.  The  purser 
is  not  the  debtor  of  the  seaman. "  * 

§  513.  But,  where  the  garnishee,  though  acting  under  public 
authority,  is  not  a  public  officer,  but  merely  an  agent  for  a  par- 
ticular purpose,  a  distinction  has  been  made.  Thus,  where  a 
town  in  New  Hampshire  (in  pursuance  of  a  law  authorizing  the 
several  towns  to  make  a  disposition  of  the  public  money  depos^ 
ited  with  them,  in  such  manner  as  each  town  should  by  major 
vote  determine)  voted  to  distribute  it  "  to  the  inhabitants  of  the 
town  per  capita^^^  according  to  a  census  to  be  taken,  and  ap- 
pointed an  agent  to  make  the  distribution,  the  agent  was  chai^ 
as  garnishee  of  one  of  the  inhabitants  in  respect  of  his  distribu- 
tive share.  ^ 

§  514.  The  position  taken  by  the  Supreme  Court  of  the  United 
States,  that  the  money,  while  in  the  hands  of  the  disbursing 
officer,  though  delivered  to  him  for  the  purpose  of  being  paid  to 
the  defendant,  is  still  the  money  of  the  government,  applies  as 
well  to  all  cases  where  an  agent  has,  without  any  privity  between 
him  and  the  defendant,  received  from  his  principal  money  to  be 
paid  to  the  defendant,  but  which  he  has  not  yet  paid,  or  agreed 
with  the  defendant  to  pay  to  him.     There,  any  attempt^  in  a 

1  Buchanan  v.  Alexander,   4  Howard  (Lfl.)»  873 ;   5  Opinions  of  U.  S.  Attor- 

Sup.  Ct.  20.     See  Averill  o.  Tucker,  2  neys-General,  759;  10  Ibid.  120. 
Cranch  C.  C.  544  ;   Clark  v.  Great  Elar-  •  Wendell  ».  Pieree,  18  New  Hamp. 

rin^n,  11    Pick.   260 ;    Mechanics  and  502. 
Traders'    Bank  v,   Hodge,    3    Robinson 
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proceeding  against  the  party  to  whom  the  money  is  to  be  paid, 
to  reach  it  by  garnishment  of  the  agent,  will  be  unavailing;  for 
he  is  not  the  debtor  of  the  defendant,  nor  is  the  money  in  his 
hands  the  defendant's,  but  the  principal's.  The  only  way  to 
reach  it  is  by  garnishment  of  the  principal.^  The  case  is  differ- 
ent, however,  where  the  money  is  collected  for  the  defendant  by 
Mm  agent  There,  the  agent  is  in  direct  privity  with  the  defend- 
ant, and  the  money  in  his  hands  is  the  defendant's,  and  he  may 
be  charged  as  garnishee  in  respect  thereof.^ 

§  515.  Attomeys-^'Law.  It  seems  to  be  generally  conceded 
that  persons  practising  as  attorneys-at-law,  and  hc^lding  money 
of  their  clients,  are  not  protected  by  their  legal  capacity  from 
garnishment,  but  are  considered  liable  in  respect  of  money  so 
held  by  them,  even  though  their  clients  could  maintain  no  action 
against  them  for  the  money  until  the  payment  of  it  should  have 
been  demanded.^  A  statute  which  declared  that  no  person 
should  be  charged  as  garnishee  ^^for  any  funds  held  by  him  in  the 
capacity  of  clerk,  cashier,  or  other  employee  of  the  defendant, 
and  which  have  been  received  in  the  ordinary  course  of  such 
employment,"  was  held  not  to  embrace  attomeys-at-law.* 

§  616.  Municipal  Corporations.  The  liability  of  these  bodies 
to  garnishment  has  been  differently  regarded  in  different  States. 
In  New  Hampshire,  under  a  statute  extending  the  operation  of  an 
attachment  to  "any  corporation  possessed  of  any  money,"  Ac, 
of  the  debtor,  it  was  held  that  a  town  might  be  garnished.^  In 
Connecticut,  where  the  statute  provides  that  "debts  due  from 
any  person  to  a  debtor,"  maybe  attached,  the  same  view  was 
entertained  as  to  the  same  description  of  corporation;^  though  in 
that  State  it  had  been  previously  decided  that  a  county  could 
not  be  charged  as  garnishee. "^  This  decision,  however,  was 
stated  to  have  rested  on  the  position  that  a  county  could  not  con- 
tract a  debt  for  which  an  action  would  lie  against  it,  and  was 


1  Neaer  v,  OTallon,  18  Misaouri,  277  ; 
Briggs  V.  Block,  Ibid.  281  ;  Barnard  v. 
Graves,  16  Pick.  41  ;  Hantley  v.  Stone, 
4  Wisconsin,  91.  See  Casey  «.  Davis, 
100  Mass.  124. 

*  Kennedy  v.  Aldridge,  5  B.  Monroe, 
141. 

*  Ante,  §  464  ;  Staples  v.  Staples,  4 
Maine,  532 ;  Woodbridge  v.  Morse,  5 
New  Hamp.  619  ;  Cobam  9.  Ansart,  8 


Mass.  819  ;  Thayer  v,  Sherman,  12  Ibid. 
441  ;  Riley  o.  Hirst,  2  Penn.  State,  346  ; 
Mann  v,  Baford,  3  Alabama,  312 ;  Tacker 
V,  Butts,  6  Georgia,  580. 

*  Narramore  v.  Clark,  68  New  Hamp. 
166. 

»  Whidden  «.  Drake,  5  New  Hamp.  18. 

•  Bray  v,  Wallingford,  20  Conn.  416. 
T  Ward  V.  Hartford,  12  Conn.  404. 
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held  not  to  be  inconsistent  with  the  views  which  controlled  the 
court  in  sustaining  the  garnishment  of  a  town.^    In  the  same 
State  it  was  held,  that  a  school  district  might  be  charged  as  gar- 
nishee on  account  of  salary  due  to  a  teacher.^    In  MassachusettB^ 
under  a  statute  providing  that  "  any  person  or  corporation  may 
be  summoned  as  trustee  of  the  defendant^"  it  was  held,  that  a 
county  might  be  garnished  in  respect  of  compensation  due  to  a 
messenger  in  charge  of  its  court-house,  under  appointment  of 
the  county  commissioners,  at  a  fixed  salary;   the  compensation 
being  due  by  contract,  and  the  law  of  that  State  declaring  that 
each  county  "  shall  continue  a  body  politic  and  corporate  for  the 
following  purposes:    to  sue   and  be  sued,  .  .  .  and    to  make 
necessary  contracts,  and  do  necessary  acts  in  relation  to  the 
property  and  concerns  of  the  county. "  ®    In  Iowa,  an  incorporated 
city  was  charged  as  garnishee,  for  money  due  to  a  defendant  for 
public  work  done  by  him  for  the  city ;  *  but,  after  this,  the  Code 
of  that  State  was  amended  so  as  to  provide  that  ^^  a  municipal 
corporation  shall  not  be  garnished. "     Notwithstanding  this  pro- 
vision,  an  attempt  was  made  to  garnish  a  township,  on  the 
ground  that  the  prohibition  was  not  intended  to  exempt  such 
corporations  from  garnishment  in  all  cases,  but  only  to  an  extent 
sufficient  to  protect  them  against  embarrassment  in  the  execu- 
tion of  their  political,  civil,  or  corporate  duties;   but  the  court 
rejected  this  construction.^    In  Texas,  a  city  was  charged  as 
garnishee  in  respect  of  a  balance  due  from  it  to  a  contractor,  for 
building  a  city-hall  and  market-house  for  the  city.®     In  Rhode 
Island,    under  a  statute   authorizing   all   corporations,    unless 
otherwise  provided,  to  sue  and  be  sued,  and  be  garnished,  a  city 
was  charged  as  garnishee  on  accoimt  of  money  due  from  it  to  a 
member  of  its  police  force.  ^     In  Ohio  the  garnishment  of  a  city, 
on  account  of  the  salary  due  one  of  its  officers,  was  sustained.^ 


'  Bray  v.  Wallingford,  20  Conn.  416. 

*  Seymonr  v.  School  District,  58  Conn. 
502. 

»  Adams  v.  Tyler,  121  Mass,  380. 

^  Wales  V.  Muscatine,  4  Iowa,  302. 
In  Kentucky,  in  a  proceeding  in  chan- 
eery  in  favor  of  a  judgment  creditor,  who 
could  not  make  his  judgment  by  execu- 
tion, it  was  held,  that  a  sum  due  from  a 
city  to  one  of  its  officers  might  be  decreed 
to  be  paid  to  the  creditor,  where  the 
amount  had,  by  the  city  authorities,  been 
ordered  to  be  paid  to  the  officer,  and  was, 
when  the  bill  was  filed,  subject  imme- 
diately to  his  demand.     Speed  v.  Brown, 
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10  B.  Monroe,  108.  And  in  Missouri,  a 
bill  in  equity  was  sustained  against  an 
absconded  debtor,  and  money  in  a  city 
treasury  was  subjected  to  the  payment 
of  his  debt ;  though  in  the  attachment 
law  the  garnishment  of  a  municipal  cor- 
poration was  expressly  prohibited.  Pfn- 
dleton  V,  Perkins,  4V  Missouri,  565. 

^  Jenks  V.  Osceola  Township,  45  Iowa, 
554. 

^  Laredo  v.  Nalle,  65  Texas,  359. 

'  Wilson  V,  Lewis,  10  Rhode  Island, 
285. 

8  Newark  v.  Funk,  15  Ohio  State,  462. 
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In  Vermont,  on  the  contrary,  it  was  held,  that  a  town  was  not 
subject  to  garnishment;^  in  Pennsylvania,  Maryland,  Greorgia, 
Alabama,  Tennessee,  Missouri,  Wisconsin,  Minnesota,  Ne- 
braska, Illinois,  and  Kansas,  that  a  city  could  not  be  charged  as 
garnishee ;  ^  in  Pennsylvania,  that  a  borough  could  not  be ;  ^  in 
Minnesota,  Arkansas,  Colorado,  Indiana,  Nebraska,  Pennsyl- 
vania, and  Greorgia,  that  a  county  cannot  be  garnished;^  in 
Alabama  and  Pennsylvania,  that  incorporated  commissioners  of 
public  schools  were  a  public  or  municipal  corporation,  and  could 
not  be  garnished ;  ^  and  in  Georgia  that  the  board  of  education  of 
a  city  could  not  be  charged  as  garnishee  on  account  of  salary  due 
to  a  teacher  in  their  employ ;  ®  nor  on  account  of  money  due  to 
one  for  work  done  on  a  municipal  school-house;^  and  in  the 
District  of  Columbia,  that  the  District  cannot  be  charged  as  gar- 
nishee of  one  of  its  officers  on  account  of  salary  due  him.^ 
Thus  the  question  stands,  so  far  as  the  adjudications  are  con- 
cerned. The  argument  in  favor  of  holding  such  bodies  as  gar- 
nishees is  derived  from  the  policy  of  the  law  which  subjects 
all  of  a  debtor's  property  to  the  payment  of  his  debts;  while 
the  adverse  argument  is  based  on  the  inconvenience  and  im- 
policy of  interfering  with  the  operations  of  mimicipal  bodies,  by 
drawing  them  into  controversies  in  which  they  have  no  con- 
cem,  and  diverting  the  public  moneys  from  the  channel  in 
which  by  the  acts  or  ordinances  of  the  corporation  they  are 
required  to  flow.  The  weight  of  authority  is  manifestly  against 
the  proceeding,  so  far  as  inferior  municipal  organizations  are 
concerned. 
In  this  connection  may  be  mentioned  a  case  which  arose  in 

1  Bradley  V.  Richmond,  6  Vermont,  121.  zeme    Legal   Register,    257;    1   Chester 

'  Erie  V.  Enapp,  29  Penn.  State,  178  ;  County,  100. 
Greer  v.  Bowley,  1  Pittsburgh,  1 ;  Balti-  ^  McDougal  v.  Hennepin  County,  4 
more  v.  Root,  8  Maryland,  95  ;  McClellan  Minnesota,  184  ;  Boone  County  v.  Keck, 
r.  Young,  54  Georgia,  899;  Mobile  v,  81  Arkansas,  887  ;  Commissioners  v. 
Rowland,  26  Alabama,  498  ;  Parsons  v.  Bond,  8  Colorado,  411 ;  Wallace  p.  Law- 
KcGayock,  2  Tennessee  Ch'y,  581 ;  Mem-  yer,  54  Indiana,  501  ;  State  v.  Eberly,  12 
phis  V.  Laski,  9  Heiskell,  511 ;  Hawthorn  Nebraska,  616 ;  Pettebone  v,  Beardslee,  1 
V.  St  Louis,  11  Missouri,  59  ;  Fortune  v,  Luzerne  Legal  Register,  180 ;  Dotterer  v, 
St.  Louis,  28  Ibid.  289;  Bumham  v.  Fond  Bowe,  ^4  Georgia,  769. 
da  Lac,  15  Wisconsin,  198  ;  Buffham  v,  ^  Clark  v.  Mobile  School  Com'rs,  86 
Racine,  26  Ibid.  449  ;  Merrell  v.  Camp-  Alabama,  621 ;  Taylor  v.  Knipe,  2  Pear- 
bell,  49  Ibid.  585  ;  Merwin  v.   Chicago,  son,  151. 

45    Illinois,   183  ;    People  v,  Omaha,   2         *  Hightower  v.  Slaton,  54  Georgia,  108. 
Nebraska,  166  ;  Switzer  v.  Wellington,  40         ^  Bom  v.  Williams,  81  Georgia,  796. 
Kansas,  250 ;  National  Bank  v.  Ottawa,  48         '  Derr  v.  Lubey,  1   MacArthur,  187  ; 

Ibid.  294;  Roeller  v.  Ames,  8&  Minnesota,  Pottier  &  S.  Man.  Co.  v.  Taylor,  8  Ibid. 

132.  4 ;  Brown  v,  Finley,  Ibid.  77. 

*  Van  Yolkenburgh  v,  Earley,  1  Lu- 
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Louisiana,  where  it  was  attempted  to  subject  to  attachment 
taxes  due  from  individuals  to  a  municipal  corporation.  On  high 
principles  of  public  policy,  it  was,  in  a  learned  and  elaborate 
opinion,  held  that  the  proceeding  was  unauthorized  and  inadmis- 
sible.^ And  it  was  so  ruled  in  Tennessee,  where  the  taxes  were 
in  the  hands  of  the  collector.^  And  so  in  Alabama,  where  a 
note  had  been  given  to  the  city  of  Mobile  for  taxes,  and  a  judg- 
ment had  been  recovered  on  the  note ;  after  which  the  judgment 
debtor  was  garnished.^ 

§  516  a.  Every  consideration  adverse  to  subjecting  a  munici- 
pal corporation  to  garnishment,  operates  with  greatly  increased 
force  against  the  garnishment  of  one  of  the  United  States.  Of 
course,  no  State  can  be  sued  without  its  own  consent,  signified 
by  its  own  statute  law.^  As  we  have  seen,^  garnishment  is  a 
suit.  Therefore  a  State  cannot  be  garnished  without  its  own 
consent,  so  signified.  This  consent  is  not  signified  by  the  inser- 
tion in  the  State's  constitution  of  a  requirement  upon  the  legis- 
lature to  direct,  by  law,  in  what  courts  and  in  what  manner 
suits  might  be  commenced  against  the  State ;  but  such  law  must 
be  enacted.  And  even  where  a  State  has  provided  by  law  for  it- 
self being  sued,  it  cannot  be  charged  as  garnishee  of  one  of  its 
officers,  in  respect  of  the  salary  due  him.^  And  this  was  so  held 
in  Georgia,  as  to  the  superintendent  of  a  railroad  which  was 
owned  entirely  by  the  State;  notwithstanding  the  legislature 
had  by  law  authorized  suits  for  damages  to  be  instituted  against 
the  road,  and  prescribed  how  process  should  be  served  upon  it" 
And  parties  will  not  be  allowed  to  evade  the  inhibition  of  suing 
a  State,  by  ignoring  the  State  in  their  suit,  and  proceeding  di- 
rectly against  the  public  oflScer  having  the  custody  of  Ihe 
money  sought  to  be  reached.®  •  Thus  it  was  attempted  in  Ten- 
nessee to  reach  the  salary  of  the  State  Treasurer,  by  garnish- 
ment in  chancery  of  the  State  Comptroller,  whose  official  duty 
it  was  to  issue  his  warrant  for  the  salary  ;•  and  to  reach  the 

1  Egorton    v.  Third    Municipality,    1         *  Ante,  §  i62. 

Louisiana  Annual,  486.  •  McMeekin  r.  State,  9  Arkansas,  553. 

2  Moore  V,  Chattanooga,  8  Heiakell,  ^  Dobbins  r.  0.  &  A.  R.  R.  Co.,  S7 
850.  Geoigia,  240. 

s  Underbill  v.  Calhonn,  68  Alabama,         ^  Tracy  v.  Hombnckle,  8  Bash,  836 ; 

216,  oTemiling  Smoot  v.  Hart,  83  Ala-  Dewey  v.  Gar^ey,  ISO  Mass.  86. 
bftina,  69.  >  Bank    of   Tennessee   v.    Dibrell,   8 

«  Briscoe    r.   Bank,   11    Peters,   259;  Sneed,  879. 
Boers  v.  Arkansas,  20  Howard,  Sap.  Ct 
627. 
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salarjr  of  a  deputy  sheriff,  by  gamishmeni  of  the  sheriff ;  ^  and 
in  Kentucky,  to  reach  the  salary  due  from  the  State  to  a  public- 
school  teacher,  by  garnishment  of  the  school  commissioner, 
whose  duty  it  was  to  pay  the  teacher; '  and  it  was  held  that  such 
proceedings  were  not  admissible.  And  the  same  view  was  taken 
in  Virginia  and  Tennessee,  when  it  was  sought,  in  the  former, 
by  garnishment  of  the  State  Treasurer,  and  in  the  latter  the 
State  Comptroller,  to  subject  to  attachment  certain  bonds  depos- 
ited with  the  State  by  a  foreign  insurance  company,  to  enable  it 
to  do  business  there;'  and  in  Kentucky  and  Louisiana,  when 
it  was  attempted,  by  garnishing  the  State  Auditor  and  Treas- 
urer, to  attach  certain  money  ordered  by  the  legislature  to  be 
paid  to  an  individual.*  Clearly,  then,  the  absolute  immunity  of 
a  State  from  garnishment,  direct  or  indirect,  unless  with  its  own 
consent,  expressed  by  law,  must  be  considered  as  completely 
established.  This  doctrine  was  applied  in  Georgia,  in  a  case 
where  it  was  sought,  through  process  issued  out  of  a  court  of 
that  State,  while  in  insurrection  against  the  United  States,  to 
charge  an  agent  of  the  Confederate  States,  in  garnishment,  as  a 
debtor  of  the  Bank  of  Louisiana,  on  the  ground  that  he  had  in 
his  possession  a  certain  amount  of  gold  coin,  which  that  bank, 
in  order  to  save  it  from  capture  by  the  United  States,  had  sent 
from  New  Orleans  to  Georgia,  where  it  was  seized  by  the  Con- 
federate authorities,  and  by  them  placed  in  the  garnishee's  hands,, 
as  agent.  As  those  authorities  were  a  de  facto  government, 
though  illegal,  it  was  held,  that  the  rule  applied,  and  that  the 
agent  could  not  be  charged  in  respect  of  the  gold  coin  which  was, 
when  he  was  garnished,  in  his  hands.* 

§  516  6.  Though  a  municipal  corporation  be^  by  express  law, 
exempt  from  garnishment,  it  may  waive  the  exemption,  and  sub- 
mit itself  to  liability  as  garnishee.  And  where  it  appears  and 
answers  without  claiming  the  exemption,  and  at  the  trial  of  the 
question  of  its  indebtedness  to  the  defendant,  it  raises,  for  the 
first  time,  the  question  of  its  exemption,  it  will  be  held  to  be 
estopped  from  that  defence.®    But  unless  it  appear  and  waive  the 

*  Oliver »,  Athey,  11  Lea,  149.  *  Divine  r.   Harvey,  7  Monroe,  489  ; 

'  Tracy  v,  Hornbackle,  8  Bush,  886.  Wild  v.  Ferguson,  28  Louisiana  Annual, 

'  Rollo  V,  Andes  Ins.  Co.,  28  Grattan,  762.     See  Spalding  v.  Imlay,  1  Root,  651. 

S09;   Pennebaker  v.  Tomlinson,  1  Ten-  ^  Wilson   v.    Bank  of   Louisiana,   65 

ne«ee   Ch'y,    111.      See    Providence    ft  Georgia,  98. 

8.  S.  Co.  p.  Virginia  F.  ft  M.  Ins.  Co.,  20  •  Clapp  v,  Davis,  26  Iowa,  816. 

BUtchford,  405  ;  11  Federal  Reporter,  284. 
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exemption,  no  judgment  can  be  given  against  it.  Thus,  where 
the  attempt  was  made  to  garnish  a  county,  and  the  county  clerk 
answered  the  interrogatories,  but  no  appearance  was  entered  on 
behalf  of  the  county,  the  judgment  entered  against  it  was  held 
erroneous.^ 

^  Coxumissionen  v.  Bond,  8  Colorado,  41L 
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CHAPTER  XXm. 

THE  garnishee's  LIABIUTT,    AS  AFFECTED  BT  PBEYIOUS  CONTRACTS 
TOUCHING  THE  DEFENDANT'S  PROPERTY  IN  HIS  HAND& 

§  517.  The  liability  of  a  garnishee  in  respect  of  property  of  a 
defendant  in  his  hands,  is  to  be  determined  ordinarily  by  his 
accountability  to  the  defendant  on  account  of  the  property.  If, 
by  any  pre-existing  bona  fide  contract,  that  accountability  have 
been  removed,  or  modified,  it  follows  that  the  garnishee's  liabil- 
ity is  correspondingly  affected.  For  it  is  well  settled  that  gar- 
nishment cannot  have  the  effect  of  changing  the  nature  of  a 
contract  between  the  garnishee  and  the  defendant,  or  of  prevent- 
ing the  garnishee  from  performing  a  contract  with  a  third  per- 
son.    Any  other  doctrine  would  lead  to  mischievous  results.^ 

Therefore,  where  goods  were  shipped  by  the  defendant  to  the 
garnishee,  and  a  bill  of  exchange  was  drawn  on  the  garnishee, 
which,  before  the  goods  were  received,  was  presented,  and  he 
refused  to  accept  it,  and  it  was  returned  to  the  drawers;  and 
soon  afterwards  the  goods  arrived,  and  .the  garnishee  called  on 

1  The  doctrine  thiu  stated  was  cited,  favor  of  the  Baltimore  &  Ohio  Company, 

in  terms,  and  adopted  by  the  Court  of  The  court  held,  that  under  such  circum- 

Appeals  of   Maryland,   in    Baltimore    ft  stances,   moneys   received  by  that  com* 

Ohio  R.  R.  Co.  V,  Wheeler,  18  Maryland,  pany  for  the  other  were  not  subject  to 

872,.  where  it  was  attempted  to  chai|;e  attachment,  unless,  upon  a  settlement  of 

that  company  as  garnishee,  in  respect  of  accounts  between  them,  there  should  be 

moneys  received  by  it  on  account  of  the  found  a  balance  in  favor  of  the  latter ; 

Central  Ohio    Railroad  Company.      The  and  while   the  [arrangement  existed  be- 

roads  of  these  two  companies  terminated  tween   them,  as  stated,  it  could  not  be 

opposite  to  each  other  on  the  banks  of  broken  up  by  an  intervening  attachment, 

the  Ohio  River,  and  an  arrangement  ex-  The  same  doctrine,  in  effect,  was  previ- 

bted   between    the    two    companies   for  ously  enforced   by  the  same  court,  in  Poe 

"  through "  transportation  of  goods  and  v.  St.  Mary's  College,  4  Gill,  499.    See 

passengers,  by  the  transfer  thereof  from  Troxall  v.  Applegarth,  24  Maryland,  168 

one  road   to  the  other ;    each  company  Harris  v.  Phoenix  Ins.  Co.,  85  Conn.  810 

receiring  the  fare  or  toll  due  for  the  other  Chapin    v.    Jackson,    45    Indiana,    158 

over  both  roads.    In  this  way  there  were  O'Brien  v.  Collins,  124  Mass.  98 ;  Wart 

mutual  accounts  to   be  settled  between  «.  Mann,  Ibid.  586 ;  Clinton  Nat.  Bank 

the  companies,   for  the  receipts  of  each  v.  Studemann,  74  Iowa,  104  ;  MeuBing  v. 

on  the  other's  behalf ;  which  were  settled  EngeIke,  67  Texas,  582. 
monthly,  the  balances  being  always  in 
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the  persons  who  had  presented  the  bill  to  him,  and  told  them  if 
they  would  get  the  bill  back  he  would  pay  it;   and  after  this 
promise  he  was  summoned  as  garnishee  of  the  shippers  of  the 
goods,  and  in  his  answer  admitted  the  possession  of  the  defend- 
ant's goods,  but  set  up  his  promise  to  pay  the  bill ;   the  promise 
was  held  to  be  binding  on  him,  and  to  give  him  a  lien  on  the 
goods,  in  virtue  of  which  he  was  entitled  to  retain  them  for  his 
indemnity.  ^     So,  where  the  garnishee  had  goods  of  the  defendant 
in  his  hands  on  consignment,  and,  at  the  defendant's  request, 
agreed  to  pay  to  a  third  person  the  amount  of  a  bill  of  exchange 
of  the  defendant  which  had  been  protested,  and  which  that  third 
person  had  accepted  for  the  honor  of  one  of  the  indorsers  there- 
on; and  after  making  this  agreement  he  was  garnished;   it  was 
held,  that  his  agreement  was  binding  on  him,  and  that  he  was 
entitled  to  retain  out  of  the  proceeds  of  the  goods  the  amount  of 
the  bill  which  he  had  undertaken  to  pay.'    So,  where  A.  deliv- 
ered goods  to  B.,  with  directions  to  sell  the  same  on  his  arrival 
in  New  Orleans  and  pay  the  proceeds  to  C,  D.,  and  R,  to  extin- 
guish, as  far  as  they  would  go,  a  debt  he  owed  them.     On  his 
arrival  fn  New  Orleans,  B.  placed  the  goods  in  the  hands  of  C, 
D.,  and  E.,  to  sell,  informing  them  of  A.'s  directions,  and  that, 
in  conformity  thereto,  he  would  pay  over  the  proceeds  to  them; 
to  which  they  assented.     Before  the  goods  were  sold  they  were 
attached  by  a  third  party  as  the  property  of  A. ;  and  it  was 
held,  that  they  were  not  subject  to  such  attachment,  because 
the  promise  of  B.   to  C,  D.,   and  E.,  bound  him  to  pay  the 
proceeds  to  them,  and  A.  could  not,  by  a  change  of  his  determi- 
nation, have  compelled  him  to  pay  the  money  to  any  other  per- 
son.^   So,  where  the  garnishee  had,  before  the  garnishment,  in 
a  transaction  with  the  defendant,   purchased  from  him  goods, 
under  an  agreement,  that,   in  consideration  of  the  sale  of  the 
goods  to  him,  he  would  pay  oflF  a  mortgage  on  land  which  the  de- 
fendant had  previously  executed,   which  he  did  pay  after  the 
garnishment;   it  was  decided,  that  as  the  defendant  could  not 
lawfully,  by  any  interference,  prevent  the  garnishee  from  taking 
up  the  mortgage,  so  neither  could  the  plaintiff  by  the  operation 
of  the  attachment*    So,  where  the  garnishee  had  received  for 
the  defendant  an  order  on  a  town  treasury  for  a  certain  snm, 
having  previous  to  its  receipt  agreed  with  the  defendant  and  a 

1  Grant  v.  Shaw,  10  Mass.  841.  nual,  S78  ;  Oliver  o.  Lake,  8  Ibid    78; 

*  Curtis  0.  Norris,  8  Pick.  280.  Bumside  v.  MeKinley,  12  Ibid.  60f 
'  Armor  v.  Cockbum,  4  MartiD,  N.  $;.         *  Owen  v.  Estea,  6  Mass.  380. 
867 ;  Cotters  v.  Baker,  2  LoniBlana  An- 
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third  person  to  whom  the  defendant  was  indebted,  to  deliver  the 
order,  when  received,  to  that  third  person,  and  immediately  after 
receiving  the  order  he  was  garnished ;  the  court  held,  that  he 
was  bomid  to  deliver  it  according  to  his  promise,  and  that  the 
garnishment  did  not  relieve  him  from  that  obligation.^  So, 
where  the  garnishee  had,  previous  to  the  garnishment,  received 
from  the  defendant  a  sum  of  money  and  a  note,  in  consideration 
whereof  he  agreed  to  enter  a  tract  of  land  at  the  land-office  for 
the  defendant,  and  in  pursuance  of  that  agreement  he  had  filed  a 
land-warrant  in  said  office,  to  be  located  for  the  defendant;  and 
pending  some  delay  in  making  the  location,  he  was  summoned 
as  garnishee  of  the  party  from  whom  he  had  received  the  money, 
and  thereupon  desisted  from  any  further  effort  to  have  the  loca- 
tion made;  it  was  held,  that  he  could  not  be  charged.^  So, 
where  a  garnishee  disclosed  that  certain  creditors  of  the  defend- 
ants having  attached  their  property,  it  was,  after  the  attach- 
ment, in  pursuance  of  a  written  agreement,  signed  by  the 
plaintiffs,  the  defendants,  and  the  garnishee,  put  into  the  gar- 
nishee's hands  to  sell,  and  apply  the  proceeds  to  the  satisfaction 
of  the  executions  that  might  be  recovered,  in  the  order  of  the  at- 
tachments ;  and  after  the  agreement  was  made,  but  before  the 
property  came  into  his  hands,  he  was  garnished ;  and  after  the 
garnishment  he  received  the  property  and  disposed  of  it  accord- 
ing to  the  agreement:  the  garnishee  was  not  charged;  the  court 
considering  that  the  garnishment  '^did  not  relieve  him  of  his 
obligation  t^o  perform  the  contract  into  which  he  had  entered. 
He  received  property  of  the  defendants,  it  is  true,  but  it  was 
upon  the  express  trust  to  dispose  of  it  and  discharge  the  liens 
upon  it  He  was,  therefore,  the  agent  of  the  creditors,  to  sell 
the  property  and  account  for  the  proceeds  to  them,  with  the  as- 
sent of  the  defendants. "  ^  So,  where  a  garnishee  admitted  the 
possession  of  a  promissory  note  payable  to  the  defendant,  but 
alleged  that  the  note  had  been  given  to  him  for  the  purpose  of 
paying  a  certain  judgment  on  which  he  was  security  for  the 
defendant  for  a  stay  of  execution ;  he  was  held  not  chargeable  in 
respect  to  the  note.^  So,  where  money  in  the  garnishee's  hands 
was  deposited  with  him  by  the  defendant  as  security  for  his  be- 
coming the  defendant's  baiL^  So,  where  the  fimds  in  the  gar- 
nishee's hands  were  held  by  him  under  an  agreement  with  the 

*  Hayhew  v.  Scott,  10  Pick.  64.  *  Dryden  v.  Adams,  29  Iowa,  195. 

2  Lttndie  v.  Bradford,  26  Alabama,  612.  *  Ellis  v.  Goodnovr,  40  Vermout,  287. 

'  CoUins  V.  Brigham,  11  New  Hampi 

4:0. 
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defendant,  in  trust  to  defray  the  expenses  of  certain  suits  in 
which  the  latter  was  involved,  and  for  which  the  garnishee  had 
incurred  liability  to  the  full  extent  of  the  funds.  ^  But  where  a 
garnishee  resisted  liability  on  account  of  money  of  the  defendant 
in  his  hands,  upon  the  ground  that  he  had  signed  certain  appeal 
bonds  as  security  for  the  defendant,  upon  which  he  had  been 
sued,  and  judgment  obtained  against  him ;  but  he  failed  to  state 
the  time  of  his  signing  the  bonds ;  and  it  therefore  did  not  appear 
but  that  they  might  have  been  signed  after  he  was  garnished; 
his  liability  was  held  not  to  be  discharged.^ 

In  Georgia,  goods  were  deposited  with  a  warehouseman,  who 
gave  a  receipt  therefor,  engaging  to  deliver  them  to  the  holder 
of  the  receipt ;  and  he  was  summoned  as  garnishee  of  the  party 
who  made  the  deposit ;  and  after  the  garnishment  he  delivered 
the  goods  to  a  third  party  holding  the  receipt,  to  whom  they  had 
been  sold  after  that  event ;  and  attempted  to  avoid  liability  as 
garnishee,  on  the  ground  that  his  receipt  was  a  negotiable  in- 
strument, and  bound  him  to  deliver  the  goods  to  anybody  to 
whom  it  might  be  transferred :  but  the  court  held,  that  the  re- 
ceipt was  merely  evidence  of  a  contract  of  bailment,  and  not  to 
be  regarded  as  a  negotiable  security,  and  that  the  delivery  of  the 
goods  by  the  garnishee,  after  the  garnishment,  was  in  his  own 
wrong,  and  did  not  discharge  him  from  liability.^ 

§  517  a.  In  all  cases  of  the  descriptions  referred  to  in  the 
next  preceding  section  it  will,  of  course,  be  understood,  that  the 
garnishee's  exemption  from  liability  goes  only  to  the  extent  of 
the  requirements  of  the  contract  under  which  he  holds  the  prop- 
erty. If,  after  meeting  all  those  requirements,  there  is  a  balance 
in  his  hands,  he  may  be  charged  in  respect  thereof.^ 

§  518.  In  some  States,  statutory  authority  is  given  for  the 
garnishment  of  one  who  is  bound  by  contract  to  deliver  goods  or 
chattels  to  the  defendant;  and  for  the  delivery  of  the  goods,  in 
such  case,  by  the  garnishee  to  the  officer  holding  the  execution, 
in  discharge  of  the  garnishee's  liability^  In  Massachusetts,  the 
statute  provided  that  ^^  when  any  person  Is  chargeable  as  a  trustee, 
by  reason  of  any  goods  or  chattels,  other  than  money,  which  he 
holds,  or  is  bound  to  deliver  to  the  principal  defendant,  he  shall 
deliver  the  same,  or  so  much  thereof  as  may  be  necessary,  to  the 

»  Truitt  V,  Griffin,  61  Illinois,  26.  »  Smith  v.  Picket,  7  Geoi^  104. 

s  McCoy  V.  Williams,  6  Illinois  (1  Oil-         «  Davis  v.  Wilson,  52  lowi^  187. 
nuiD),  584 ;  Grain  u.  Gould,  46  Ibid.  289. 
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officer  who  holds  the  execution,  and  the  goods  shall  be  sold  by 
the  officer,"  &c. ;  and  the  statute  further  provided  that  "when 
any  person,  who  is  summoned  as  trustee,  is  bound  by  contract 
to  deliver  any  specific  goods  to  the  principal  defendant,  at  any 
certain  time  and  place,  he  shall  not  be  compelled,  by  reason  of 
the  foreign  attachment,  to  deliver  them  at  any  other  time  or 
place/'    Under  this  statute  one  was  garnished,  who  had  pur- 
chased from  the  defendant  a  building,    on  condition,    as  ex- 
pressed in  the  bill  of  sale,  that  he  should  "  pay  for  the  building 
in  writing-paper  at  market  price,  delivered  in  New  York  in  a 
reasonable  time  after  he  shall  receive  the  order  for  the  same. " 
The  court  decided  that  as  the  goods  were  to  be  delivered  to  the 
defendant  at  a  place  out  of  that  State,  to  which  the  officer  had 
no  authority,  as  officer,  to  go  and  receive  the  goods,  the  law  did 
not  apply.  ^    Here,  it  will  be  observed,  the  garnishee  had  not  in 
his  hands  any  goods  or  effects  of  the  defendant;  his  obligation 
was  to  deliver  goods  at  New  York,  which  would  not  become  the 
defendant's  property  until  delivered  to  him.     It  was,  therefore, 
distinguishable  from  a  subsequent  case,  in  the  same  State,  of  the 
garnishment  of  an  express  company  in  Boston,  which  had  in  its 
hands  in  tranSitu  a  package  of  money  which,  as  a  common  car- 
rier, it  had  agreed  to  deliver  to  the  defendant  at  Norwich,  Con- 
necticut    The  court  decided  that  there  was  no  reason  why  a 
common  carrier  should  not  be  subjected  to  liability  as  a  gar- 
nishee, and  that,  as  the  garnishee  had  money  of  the  defendant 
in  its  hands  in  that  State,   it  was  chargeable,  though  the  money 
was  deliverable  in  another  State.*    In  Illinois,  however,  it  was 
held,  that  a  railroad  company  could  not  be  charged  as  garnishee 
in  respect  of  property  which   it  was  transporting,   and  which 
was  not  at  the  time  of  the  ffamishment  in  the  county  where  the 
writ  issued  ;  and  the  court  expressed  grave  doubts  as  to  the  lia- 
bility of  such  a  company  in  such  a  case  under  any  circumstances.^ 
In  the  same  State,  an  attempt  was  made  to  charge  one  railroad 
company  as  garnishee  of  another  railroad  company,  simply  be- 
cause, at  the  time  of  and  after  the  garnishment,  the  former  had 
in  its  possession  certain  box  cars  and  flat  cars  belonging  to  the 
latter;  which  were  received  under  running  arrangements  existing 
between  the  two  companies   as  connecting  lines,  such  as  are 
usually   adopted  by  connecting  lines   throughout  the  country; 
whereby,    instead  of  imloading  and  transferring  their  freight 
from  the  cars  of  one  company  to  the  cars  of  the  other  at  the 


*  CUrk  V,  Brewer,  6  Gray,  820. 
'  Adams  o.  Scott,  104  Mass.  164. 


8  Illinois  C.  K.  R.  Co.  v.  Cobb,  48  Illi- 
nois 402. 
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point  of  connection,  each  received  from  the  other  the  cars  loaded 
with  freight,  and  hauled  them  to  the  place  of  destination  on  its 
own  line  of  road,  and  after  discharging  the  freight  returned  the 
cars  as  soon  as  practicable  in  due  course  of  business.  The  court 
held  that  the  same  considerations  which  exempt  public  officers 
and  agents,  in  the  discharge  of  their  official  duties,  from  gar- 
nishment, applied  to  common  carriers,  whenever  garnishment 
would  manifestly  and  necessarily  interfere  with  the  proper  dis- 
charge, on  the  part  of  the  carrier,  of  its  public  duties  and  func- 
tions ;  that  in  a  case  such  as  that  in  hand,  garnishment  wouldi 
beyond  doubt,  very  seriously  interfere  with  the  transportation  of 
freights  by  railroad,  according  to  the  method  which  experience 
had  developed  as  the  speediest,  most  economical,  and  best;  and 
that  such  an  interference  was  so  far  in  conflict  with  sound  pub- 
lic policy,  as  to  warrant  the  court  in  holding  that  the  garnished 
company  was  not  chargeable  as  garnishee  on  account  of  its  pos- 
session of  the  cars  of  the  defendant  company,  under  the  circum- 
stances of  that  case.^  In  Wisconsin  it  was  held,  that  public 
policy,  and  the  proper  discharge  of  the  duties  imposed  upon 
common  carriers  of  personal  chattels  placed  in  their  possession 
for  carriage,  required  that  they  should  not  be  held  liable  as  gar- 
nishees for  such  chattels  in  their  possession  in  actual  transit, 
when  served  with  garnishment  process.^ 

In  Georgia  it  was  held,  that  the  garnishment  of  a  railroad  com- 
pany, chartered  in  Alabama,  served  on  its  local  agent  in  Georgia, 
did  not  bind  the  company  as  to  the  trunk  of  a  passenger  which 
was,  at  the  time  of  the  service,  en  route  with  the  passenger  in 
Alabama,  though  it  was  afterwards  brought  into  Georgia  over 
the  company's  road  from  one  point  to  another  in  that  State.' 

In  Michigan  it  was  held,  that  a  railroad  company  could  not  be 
charged  as  garnishee  of  a  consignee  of  goods  which,  as  a  com- 
mon carrier,  it  was  transporting,  when  it  did  not  appear  that 
tiie  goods  belonged  to  the  consignee.^ 

§  519.  The  contract  in  relation  to  the  effects  in  the  gar- 
nishee's hands,  which  will  affect  his  liability,  must  not  only 
have  been  entered  into  before  the  garnishment,  but  it  must  be 
his  contract,  and  not  that  of  another.  Thus,  A.  sued  B.^  and 
smnmoned  G.  as  garnishee;  and  at  the  time  of  instituting  the 

1  Michigan  C.   B.   Co.   v.   Chicago  &         >  Western    Bailroad  v.  Thornton,  60 

M.   L.   S.   R.  Co.,   1   Bradwel],   399.  Georgia,  300. 

s  Bates  p.  C  M.  Ie  St.  P.  R.  Co.,  60         «  Walker  v.  Detroit,  Q.  H.  Is  M.  R. 

Wisconsin,  296.  Co.,  49  Michigan,  446. 
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suit,  an  agreement  was  entered  into  between  A.  and  B.  as  to  the 
disposition  which  should  be  made  of  the  funds  in  the  garnishee's 
hands,  when  recovered.  C,  having  knowledge  of  the  terms  of 
that  agreement,  without  waiting  for  the  action  of  the  court  as  to 
his  liability  as  garnishee,  paid  over  the  money  in  his  hands  to 
the  persons  to  whom,  by  the  agreement,  it  was  to  be  paid  when 
recovered,  and  set  up  this  payment  as  a  discharge  of  his  liability 
as  a  garnishee.     The  court  held,  1.    That  the  contract  between 

A.  and  B.  was  executory,  and  to  operate  only  when  the  funds 
should  be  recovered  from  the  garnishee ;  and  2.  That  the  pay* 
ment  was  unauthorized,  and  could  not  operate  to  discharge  the 
garnishee;  and  he  was  accordingly  charged.^ 

§  520.  A  case  occurred  in  New  Hampshire,  where  A.  and  B. 
made  a  wager  on  the  result  of  a  Presidential  election,  and  de- 
posited the  money  in  the  hands  of  C,  to  be  held  by  him  until 
the  4th  of  March,  1841,  on  which  day,  in  one  event  of  the  elec- 
tion, both  sums  were  to  be  paid  to  A.,  and  in  the  other  event,  to 

B.  In  December,  1840,  G.  was  summoned  as  garnishee  of  A., 
and  the  question  was,  whether  the  money  in  his  hands  received 
from  A.,  could  be  subjected  to  the  attachment,  notwithstanding 
the  agreement  of  wager.  The  court  mooted,  but  did  not  deem 
it  necessary  to  decide,  the  question  of  the  legality  of  the  wager ; 
and  held,  that  a  creditor  of  A.  could  not  interfere  with  the 
agreement  by  taking  the  money  out  of  the  hands  of  C,  without 
A.'s  consent,  unless  A.  was  in  insolvent  or  embarrassed  circum- 
stances.^ The  doctrine  here  advanced  can  hardly  be  deemed 
consistent  with  public  policy  and  sound  morals.  The  better 
view  is  that  taken  in  Massachusetts,  holding  all  wagers  on  the 
result  of  popular  elections  null  and  void,  and  the  money  in  the 
hands  of  the  stake-holder  a  mere  naked  deposit,  respecting 
which  the  agreement  to  pay  it  over  to  one,  according  to  the  re- 
sult of  the  pending  election,  is  inoperative  and  void;  and  that, 
by  implication  of  law,  the  money  is  deposited  to  the  use  of  the 
depositors  respectively,  and  the  share  of  each  is  subject  to  at- 
tachment for  his  debts,  at  any  time  before  it  is  actually  paid  over 
to  the  winning  party.*  After  it  is  paid  over,  however,  the 
winner  cannot  be  charged  as  gamiBhee  of  the  loser  in  respect 
thereof.* 

>  Webster  v.  Randall,  19  Pick.  IB.  »  Ball  r.  Gilbert,  12  Metcalf,  897.    See 

s  Clark  i;.  Gibson,  12  New  Hamp.  886.  ReyDolds  v.  McRinney,  4  Kansas,  94. 

See    Wimer   v.  Fritchartt,  16  MiBsoun,         ^  Speise  v,  McCoy,  6  Watts  &  Sai^geant, 

252.  482. 
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CHAPTER  XXIV. 

THE  garnishee's  LIABILITY,  AS  AFFECTED  BY  A  PREYIOUS  ASSIGN- 
MENT OF  THE  DEFENDANT'S  PROPERTY  IN  HIS  HANDS,  OR  BT  ITS 
BEING  SUBJECT  TO   A   UEN,    MORTGAGE,    OR  PLEDGR 

§  521.  A  VERY  common  result  of  garnishment  is,  to  bring  the 
attachment  in  conflict  with  previous  transfers  of  the  defendant's 
property  found  in  the  hands  of  the  garnishee,  or  with  existing 
liens  upon  it.  Hence  have  arisen  numerous  decisions  concern- 
ing the  effect  of  garnishment  in  such  cases.  This  branch  of  the 
subject  will  be  considered  in  reference  to  the  following  heads:  L 
Assignments,  legal  and  equitable;  IL  Liens;  ILL  Mortgages 
and  pledges. 

§  522.  I.  Assignments,  legal  and  equitable.  Where  a  gar- 
nishee holds  property  which  once  belonged  to  the  defendant,  bnt 
which,  before  the  garnishment,  was,  for  a  valuable  considera- 
tion, sold  to  the  garnishee,  the  attachment  cannot  reach  it  It 
is  no  longer  the  property  of  the  defendant,  but  of  the  garnishee. 
In  any  such  case,  if  the  assignment  be  in  writing,  and  bear  date 
before  the  attachment,  and  there  be  nothing  to  repel  the  presump- 
tion that  it  bears  its  true  date,  it  will  be  effectual  as  against 
the  attachment,  and  no  evidence  of  its  delivery,  or  of  its  receipt 
and  acceptance  by  the  assignee,  before  service  of  the  attachment, 
is  necessary  to  perfect  it  and  give  it  priority.^ 

§  528.  Where  a  garnishee  sets  up  title  in  himself  to  the 
property  in  his  hands,  it  is  entirely  competent  for  the  plaintiff 
to  impeach  that  title,  on  account  of  fraud  or  other  invalidating 
circumstance,  and  thereby  show  that  the  property  is  still  liable 
for  the  defendant's  debts.  ^  And  in  Louisiana,  he  may  call  upon 
the  assignee,  whether  he  be  the  garnishee  himself  or  a  third 
party,  to  prove  the  consideration  of  the  assignment.  ^*The  at- 
taching creditor,"  observed  the  Supreme  Court  of  that  State, 

1  Sandidge  v.   Graves,   1   Patton,  Jr.  «  Cowles  v.  Coe,  21  Conn.  220  ;  W«l- 

k  Heath,  101 ;   Wallace  v.   Maroney,   6    lace  v.  Maroney,  6  Mackey,  221. 
Mackey,  221. 
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"  cannot  be  deprived  of  his  lien  and  the  right  resulting  from  it, 
ttnl^s  by  a  person  who  has  previously  acquired  the  property  of 
the  thing  attached ;  and  if  the  validity  of  the  consideration  be  a 
necessary  ingredient  in  the  right  of  the  assignee,  the  proof  must 
come  from  him  who  alleges  the  assignment ;   for  his  opponents 
cannot  prove  a  negative.     It  is  clear  of  any  doubt,  that  it  is  a 
bona  fide  assignment  alone  which  can  be  successfully  opposed  to 
the  attaching  creditor ;   and  if  proof  of  the  validity  of  the  con- 
sideration could  not  be  demanded,  this  would  be  tantamount  to 
a  declaration  that  a  fraudulent  or  collusive  assignment  might 
have  that  eflFecf  ^    And  in  New  Hampshire,  it  was  declared  that 
the  assignee,  in  order  to  maintain  his  claim  against  the  attach- 
ing plaintiff,  is  bound  not  only  to  prove  his  claim  to  have  been 
first  in  time,  but  also  to  have  been  well  founded  in  legal  right ; 
and  that  the  assignment  was  not  merely  formal,  but  bona  fide^ 
and  upon  sufficient  consideration.^    Hence,  where  the  firm  of  A. 
&  Co.,  being  insolvent,  placed  a  number  of  demands  in  their 
favor  in  the  hands  of  B.,  for  collection,  in  order  that  he  might 
take  charge  of  the  proceeds  and  keep  them  out  of  the  reach  of 
attachment,  and  pay  a  dividend  out  of  them  to  such  of  A.  & 
Co.  's  creditors  as  were  willing  to  discharge  them ;   and  B.  ac- 
cepted an  order  drawn  by  A.  &  Co.,  requesting  him  to  pay  the 
money  which  he  might  collect,  to  the  order  of  C,  one  of  the 
firm;  and  B.,  having  collected  a  part  of  the  money,  lent  it  to 
different  persons;  and  was  afterwards  summoned  as  garnishee 
of  A.  &  Co.,  at  a  time  when  he  had  nothing  in  his  hands,  but 
some  of  the  demands  left  with  him  for  collection,  and  the  notes 
which  he  had  taken;   and  after  the  garnishment,  in.  conformity 
with  verbal  orders  from  C,  he  paid  a  dividend  to  such  of  the 
creditors  of  A.  &  Co.  as  were  willing  to  give  a  discharge ;  it  was 
held,  that  this  was  an  invalid  transfer  of  property,  for  a  purpose 
not  recognized  by  law,  and  void  against  creditors ;  that  the  order 
of  A  &  Co.  to  pay  the  proceeds  of  the  demands  to  C,  was  the 
same  as  if  it  had  been  drawn  in  favor  of  A.  &  Co. ;  and  that  the 
fact  that  the  proceeds  had  been  lent  out  and  notes  taken  there- 
for, made  no  difference  as  to  the  liability  of  B.,  as  garnishee  of 
A.  &  Co.,   who  became  liable  for  the  money  received  by  him 
immediately  upon  its  receipt,  and  could  not  avoid  that  liability 
by  lending  the  money  out ;  and  therefore  he  was  charged  as  gar- 
nishee of  A.  &  Co.^    So,  where  A.  was  indebted  to  B.,  and  B. 

^  Maher  v.  Brown,  2  Louisiana,  492.  ^  Hooper  i;.  Hills,  9  Pick.  435. 

*  Giddings  v.  Coleman,  12  New  Hamp. 
153. 
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procured  C,  for  an  agreed  premium,  to  guarantee  the  debt;  and 
afterwards  A.  failed,  and,  at  the  suggestion  of  B.,  but  without 
any  knowledge  of  the  previous  guaranty,  made  an  absolute  trans- 
fer of  property  to  C,  to  secure  the  debt  to  B.,  and  after  such 
transfer  G.  was  garnished ;  the  court  held,  that  ^'  the  conveyance, 
instead  of  being  made  for  the  benefit  of  C,  was  evidently  in- 
tended for  the  security  of  B.  It  was  manifest  that  A.,  at  the 
time  of  the  transfer,  had  no  knowledge  that  C.  had  guaranteed 
the  payment ;  and  between  them  therefore  there  was  no  privity, 
and  no  contract  created  by  that  guaranty.  Had  C.  been  called 
upon  for  the  amount  of  the  note  by  reason  of  his  separate  stipu- 
lation, the  payment  of  that  amount  would  not,  of  itself,  hare 
given  him  a  right  of  action  against  A.  It  was  a  distinct  matter, 
collateral  to  the  note,  between  other  parties,  and  upon  another 
consideration.  There  being  therefore  no  consideration  moving 
from  Gr  for  the  conveyance  of  the  property  in  question,  he  holds 
it  as  the  trustee  of  A.,  and  must  be  charged  as  such  in  this  ac- 
tion."^ So,  where  a  surety  received  from  his  principal  property 
to  secure  him  against  his  liabilities,  and  the  principal  after- 
wards made  a  settlement  with  the  surety,  in  which  he  transferred 
to  the  surety  his  whole  interest  in  the  property  for  a  grossly  in- 
adequate consideration,  the  settlement  was  held  to  be  fraudulent 
against  the  creditors  of  the  principal,  and  the  surety  was  charged 
as  garnishee  of  the  principal,  in  respect  of  the  property  received 
by  him.^  But  in  this  case,  as  well  as  another  in  Massachusetts,^ 
and  one  in  New  Hampshire,^  where  property  was  found  in  the 
garnishee's  hands,  under  a  contract  that  was  fraudulent  as  to 
creditors,  but  the  garnishee,  before  he  was  summoned,  had,  bona 
fide,  paid  debts  of  the  defendant  to  an  amount  equal  to  the  value 
of  the  property  in  his  hands,  he  was  held  not  liable  in  respect  of 
the  property. 

§  524.  The  rule,  as  stated  in  the  preceding  section,  applies  to 
a  case  where  the  assignee  is  before  the  court,  and  in  a  position 
to  assert  his  rights,  and  to  be  called  upon  to  defend  them. 
Where  this  is  not  the  case,  it  is  not  admissible  to  charge  with 
fraud  a  transaction  to  which  he  was  a  party.  Thus,  where  a 
garnishee  answered,  and  admitted  having  made  a  note  to  the  de- 
fendant, which  he  stated  was  assigned  to  a  third  party  before  the 
garnishment;   and  the  plaintiff,  on  a  contest  of  the  answer, 

1  Knifirht  V.  Oorham,  4  Maine,  492.  *  Hatchins  u.  8pngae»  4  New  Haxnp. 

8  Ripley  v,  Severanoe,  6  Pick.  474.  469. 

*  Xiioiuas  7*.  GoodwiUy  12  Mass.  140. 
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offered  to  prove  that  the  assignment  was  fraudulent;  it  was  held, 
that  that  question  could  not  be  tried  in  that  proceeding,  to 
which  the  assignee  was  not  a  party ;  for  the  judgment  of  the  court 
establishing  the  fraud  would  not  be  conclusive  upon  him ;  and 
if  not  thus  conclusive,  the  garnishee  might  be  subjected  to  a 
double  recovery.^ 

§  525.  In  determining  whether  the  property  has  in  fact  been 
assigned,  the  point  to  be  ascertained  is,  whether  the  supposed 
assignor  has  so  disposed  of  it  that  it  is  beyond  his  control.  A 
mere  direction  from  him  to  deliver  or  pay  it  to  the  supposed 
assignee,  without  the  assignee's  knowledge  and  assent,  will  not 
be  considered  to  constitute  an  assignment,  as  against  an  ^attach- 
ing  creditor  of  the  assignor.^  Thus,  where  A.  sent  to  B.  a 
quantity  of  gold-dust  to  be  sold,  and  directed  the  proceeds  to  be 
paid  to  C,  a  creditor  of  A.,  and  after  the  sale,  and  before  the 
proceeds  were  paid  over,  B.  was  summoned  as  garnishee  of  A, ; 
it  was  held,  that  C.  had  acquired  no  interest  in  the  proceeds,  but 
they  still  were  the  property  of  A.*  So,  where,  upon  a  consign- 
ment of  goods  to  be  sold  on  commission,  the  c(msignees  accepted 
an  order  drawn  upon  them  by  the  consignor,  by  which  they 
were  requested  to  pay  to  his  order,  in  thirty  days,  the  sum  of 
one  thousand  dollars,  or  what  might  be  due  after  deducting  all 
advances  and  expenses ;  and  after  the  acceptance,  but  before  the 
goods  were  sold,  the  consignees  were  summoned  as  garnishees 
of  the  consignor ;  it  was  decided  that  the  order,  not  being  made 
to  a  third  person,  could  not  operate  as  an  assignment,  and 
neither  was  it  a  negotiable  security ;  and  therefore  the  garnish- 
ees were  charged.*  So,  where  attorneys-at-law  collected  money  in 
a  suit  in  the  name  of  A.,  to  the  use  of  B.,  and  were  summoned 
as  garnishees  of  A.,  and  B.  disclaimed  any  right  to  the  money, 
they  were  charged.*  So,  where  goods  were  shipped  by  A.  to  B., 
and  A.  afterwards  drew  a  draft  on  B.,  in  favor  of  a  tiiird  party, 
against  the  consignment,  which  draft  B.  refused  to  accept,  but  ex- 
pressed a  willingness  to  pay  the  amount  of  it  out  of  the  proceeds 

1  Simpson  v,  Tippin,  5  Stewart  &  Por-  v,   Brownlee,   2  Speers,    519  ;   People  v. 

ter,  208.  Johnson,    14    Illinois,    S42  ;    Dolsen  v. 

'  Baker  v.  Moody,  1  Alabama,  315  ;  Brown,  18  Louisiana  Annual,  551  ;  Rob* 

Clark  17.  Cilley,  36  Ibid.  652 ;   Sterrett  ertson  o.  Scales,  Ibid.  545  ;  Connelly  v, 

V.  Miles,  87  Ibid.  472 ;    Keithly  v.  Pit-  Harrison,  16  Ibid.  41 ;  Hearn  v.  Foster, 

man,  40  Misaoari  Appeal,  596  ;  Kelly  v.  21  Texas,  401 ;  Center  v.  McQuesten,  18 

Boberts,  40  New  York,  432.  Kansas,  476  ;  Burger  v.  Burger,  135  Penn. 

>  Briggs  V.  Block,  18  Missonri,  281  ;  State,  499. 
Sproule  t>.   McNulty,   7  Ibid.   62.     See         *  Cushman  v,  Haynes,  20  Pick.  132. 
Brown  v,  Foster,  4  Cushing,  214  ;  State         *  Myatt  v,  Lockhart,  9  Alabama,  91. 
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of  the  consignment ;  such  expression  was  deemed  insufficient  to 
give  the  holder  of  the  draft  a  right  to  the  proceeds.^  So,  where 
money  was  deposited  by  A.  in  a  bank,  with  the  express  agreement 
between  A.  and  the  bank  that  the  deposit  was  made  and  re- 
ceived to  pay  certain  specified  checks  which  A.  had  drawn  or 
would  draw ;  the  money  was  considered  to  be  A.  's,  and  the  bank 
liable  therefor  as  garnishee,  until  the  bank  had  paid,  or  prom- 
ised to  pay  it  on  the  checks.^  So,  where  A.  shipped  to  B.  five 
bales  of  cotton;  and  at  the  same  time,  being  indebted  to  C, 
wrote  to  him,  "  1  ship  three  bales  of  cotton  for  you  to  B. ;  sell 
when  you  think  best,  and  credit  my  note  with  the  amount;"  it 
was  held,  that  the  title  to  the  cotton  had  not  passed  out  of  A, 
and  that  it  was  attachable  for  his  debt,  by  garnishment  of  B.^ 

§  626.  But  where  the  appropriation  of  the  property  is  made  by 
the  assignor  and  accepted  by  the  assignee,  the  particular  form 
in  which  the  thing  is  done  is  of  little  moment,  and  the  assign- 
ment will  be  sustained.  Thus,  certain  funds  were  placed  by  A 
in  the  hands  of  B.,  for  the  purpose  of  paying  certain  drafts  drawn 
upon  the  fund,  and  the  holders  of  the  drafts  knew  that  the  fund 
was  so  placed  for  that  purpose,  and  assented  to  it^  by  presenting 
their  drafts,  and  receiving  each  a  pro  rata  payment  out  of  the 
fund.  It  was  then  attempted  to  reach  the  fund  in  the  hands  of 
B.  by  attachment  against  A. ;  but  the  court  held,  that  it  was  as- 
signed to  6.  for  a  particular  purpose,  and  that  the  assent  of  the 
holders  of  the  drafts  having  been  given,  there  was  an  appropria- 
tion of  it,  which  could  not  be  changed  without  their  consent,  and 
that  B.  was  not  liable  as  garnishee  of  A.*  So,  where  A.  received 
a  sum  of  money  from  B.  to  pay  over  to  C,  and  afterwards  saw  C, 
and  informed  him  of  having  received  it,  but  that  he  did  not  then 
have  it  with  him,  but  would  pay  it  to  him ;  to  which  C.  assented 
and  requested  A.  to  hold  it  for  him,  which  A.  consented  and 
promised  to  do ;  it  was  held,  that  C.  's  right  to  the  money  became 
absolute  after  his  conversation  with  A.,  and  paramount  to  an  at- 
tachment against  B.,  served  after  that  time.^ 

1  Dolsen  v.  Brown,  13  Louisiana  An-  F.  Co.,  66  Ibid.  245 ;  Mansard  v.  Daley, 

nual,  551.  114  Mass.  408. 

<  Mayer  v.  ChatUhoochee  Nat.  Bank,  ^  Brooks  v,  Hildreth,  2^  Alabama,  469. 

51  Georgia,  325.  See  Bumside  v.  McKinley,  12  Looisiaitt 

8  Redd  V.  Burrus,  58  Georgia,  574.  Annual,    505  ;    Simpson  v.  Bibber,   59 

«  Dwight  V,   Bank   of   Michigan,   10  Maine,  196  ;   Ray  v.  Faulkner.  73  HH- 

Metcalf,  58.     See  Cammack  v.  Floyd,  10  nois,    469  ;    Crownoyer  v.   Bambmg,  2 

Louisiana  Annual,  851 ;  Smith  v.  Clarke,  Bradwell,  162. 
9  Iowa,  241 ;  Van  Winkle  v.  Iowa  I.  &  S. 
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§  627.  An  equitable  agsignment  will  secure  the  property 
against  attachment  for  the  debt  of  the  assignor,  though  no  notice 
be  given,  prior  to  the  attachment,  to  the  person  holding  the 
property,  if  it  be  given  in  time  to  enable  him  to  bring  it  to  the 
attention  of  the  court  before  judgment  is  rendered  against  him 
as  garnishee.  Thus,  A.,  being  indebted  to  B.,  assigned  to  him  a 
policy  of  insurance  on  goods  at  sea,  which  were  afterwards  lost. 
A  creditor  of  A.  garnished  one  of  the  underwriters,  who  had  no 
knowledge  of  the  assignment  of  the  policy ;  and  the  question  was 
whether  the  assignment,  without  notice  to  the  underwriters,  was 
good,  so  far  as  to  vest  a  property  in  the  assignee,  and  thus  pre- 
clude an  attachment;  and  the  court  considered  that  the  as- 
signment, though  made  without  the  knowledge  or  assent  of  the 
underwriter,  vested  an  equitable  right  in  the  assignee ;  and  the 
garnishee  was  discharged.^  So,  a  judgment  obtained  in  the  name 
of  A.  to  the  use  of  B.,  is  not  attachable  in  a  suit  against  A.^ 
So,  where  one  held  a  power  of  attorney  authorizing  him  to  trans- 
fer to  himself,  as  trustee,  certain  shares  of  bank  stock  to  pay  a 
debt  due  to  him  as  trustee,  it  was  held  to  be  an  equitable  assign- 
ment of  the  stock.  ^ 


§  528.  Much  more  will  an  assignment  be  effectual,  where 
notice  of  it  has  been  given  to  the  garnishee  before  the  attach- 
ment. Thus,  where  the  garnishees  disclosed  that  they  had 
collected  money  for  the  defendant,  but  before  its  receipt,  and 
before  the  garnishment,  they  had  accepted  an  order  drawn  on 
them  by  the  defendant  in  favor  of  a  third  person,  for  whatever 
Bum  they  might  collect;  the  order  was  held  to  be  an  assignment 
of  the  money,  and  the  garnishees  were  discharged.*  So,  where  a 
bank  was  garnished,  in  respect  of  certain  shares  of  its  stock, 
standing  in  the  name  of  the  defendants  on  its  books,  but  which, 
it  appeared  in  evidence,  had,  before  the  garnishment,  been  sold 
and  transferred  by  the  defendants  in  England,  by  delivery  of  the 
certificate,  with  a  power  of  attorney  authorizing  the  transfer  of 


1  Wakefield  v.  Martin,  8  Mass.  558. 
See  Page  r.  Crosby,  24  Pick.  211  ;•  Bal- 
dentone  v.  Manro,  2  Cranch  0.  C.  628  ; 
Walling  V.  MUler,  15  California,  88 ;  Hal- 
deman  v.  HiDsborongh  &  Cin.  R.  R.  Co., 
2  Handy,  101 ;  Smith  v.  Clarke,  9  Iowa, 
241 ;  Canal  Co.  v.  Insurance  Co.,  2  Phila- 
delphia, 354  ;  Noble  v.  Thompson  Oil  Co., 
79  Penn.  State,  854 ;  McOnire  v.  Pitts,  42 
Iowa,  585;  Dresser  v.  McOord,  96  111.,  889; 
Woodward  v.  Brooks,  18  Bramwell,  150. 


>  Davis  V.  Taylor,  4  Martin,  N.  8.  184. 

'  Matheson  v.  Rutledge,  12  Richard- 
son, 41. 

^  Legro  V.  Staples,  16  Maine,  252.  See 
Adams  v.  Robinson,  1  Pick.  461 ;  Nesmith 
V.  Dram,  8  Watts  &  Seigeant,  9  ;  Brazier 
V.  Chappell,  2  Brevard,  107 ;  Lamkin  v, 
Phillips,  9  Porter,  98 ;  Colt  ».  Ives  ai 
Comi.  25  ;  Dobbins  v.  Hyde,  87  Missouri, 
114  ;  NeweU  v.  Blair,  7  Michigan,  108  ; 
Manning  v.  Matthews,  70  Iowa,  508. 
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the  stock  on  the  books  of  the  bank,  though  the  stock  was  not 
transferred  until  afterwards;  the  court  decided  that  the  stock 
was  equitably  transferred  before  the  garnishment,  and  said:  ^^It 
cannot  be  denied,  that  a  mere  ehote  in  action  equitably  assigned 
is  not  subject  to  the  operation  of  a  foreign  attachment  instituted 
against  the  party  whose  name  must  necessarily  be  used  at  law  for 
the  recovery  of  the  demand,  and  that  an  attaching  creditor  can 
stand  on  no  better  footing  than  his  debtor."^ 

§  529.  If  a  creditor  attach  goods  which  appear  as  the  property 
of  the  defendant,  but  wherein  another  person  has  nevertheless  an 
interest,  which  he  communicates  to  the  creditor  before  the  at- 
tachment is  laid,  the  creditor  is  bound  to  refund  to  such  person 
his  proportion  of  the  money  recovered  under  the  attachment,  not- 
withstanding the  judgment  of  a  competent  court  decreed  the 
whole  to  the  plaintiff  as  the  property  of  the  defendant.^  And 
where  the  maker  of  a  note  was  charged  as  garnishee  on  account 
thereof,  and  paid  the  amount  of  it  under  the  attachment,  an  as- 
signee of  the  note  prior  to  the  garnishment,  who  was  not  made 
a  party  to,  and  had  no  notice  of,  the  attachment  suit,  was  held 
entitled  to  recover  the  amount  of  the  note  from  the  attaching 
creditor.* 

§  530.  Where  it  is  provided  by  law,  that  when  a  garnishee  dis- 
closes an  assignment  of  the  debt  to  a  third  person,  the  supposed 
assignee  may  be  cited  to  become  a  party  to  the  suit,  in  order  to 
test  the  validity  of  the  assignment,  it  is  the  duty  of  the  court 
to  suspend  proceedings  against  the  garnishee,  and  cause  notice  to 
be  given  to  the  supposed  assignee  to  appear  and  contest  the  right 
of  the  attaching  creditor  to  hold  the  debt  under  the  garnish- 
ment* If  the  assignee,  after  being  notified,  fails  to  appearand 
defend  his  rights;^  or  if  he  appear  and  there  is  atrial  of  the 
supposed  assignment,  resulting  in  a  judgment  against  him;^  the 
judgment,  in  either  case,  against  the  garnishee  will  bar  a  subse- 
quent action  against  him  by  the  assignee. 

§  531.  The  rights  of  conflicting  assignments  of  the  same  ef- 
fects cannot  be  tried  in  an  attachment  suit     Where,  therefore, 

1  United  States  v,  Vanghan,  3  Binney,  Fankhoiuer  v.  Hove,  24  Ibid.  44 ;  Diekey 

894.  V.  Fox,  Ibid.  217. 

a  Bank  of  N.   America  v.  McCall,   8  *  Clark  v.  Few,  62  Alabama,  243. 

Binney,  888.  ^  Stevens  v.  Dillman,  86  Illinois,  233. 

>  Garrott  v.  Jaffray,  10  Bush,  418.    Sed         «  Fisk  9.  Weston,  5  Maine,  410 ;  Bon 

contra^  Gates  v.  Kerby,  18  Missouri,  157  ;  v*  Staaden,  24  Illinois,  820. 
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it  appeared  that  there  was  an  asBigninent  to  one  person  before  the 
attachment,  and  to  another  afterward,  it  was  held,  that  the  con- 
flict beween  the  two  assignments  was  an  appropriate  matter  for 
the  determination  of  a  court  of  equity ;  but  that,  so  far  as  the  at- 
tachment was  concerned,  their  existence  only  showed  more  fullj 
that  the  defendant  had  no  attachable  interest,  and  the  garnishee 
was  discharged.^ 

§  532.  n.  Liens.  In  its  most  extensive  signification  the 
term  lien  includes  every  case  in  which  real  or  personal  property 
is  charged  witti  the  payment  of  any  debt  or  duty ;  every  such 
charge  being  denominated  a  lien  on  the  property.  In  a  more 
limited  sense,  it  is  defined  to  be  a  right  of  detaining  the  property 
of  another  until  some  claim  be  satisfied.^  The  law  recoj^izes 
two  species  of  lien,  particular  liens  and  general  liens.  Particu- 
lar lieDS  are,  where  a  person  claims  a  right  to  retain  goods,  in 
respect  of  labor  or  money  expended  on  such  goods;  and  these 
liens  are  favored  in  law.  General  liens  are  claimed  in  respect 
of  a  general  balance  of  account;  and  are  founded  on  express 
agreement,  or  are  raised  by  implication  of  law,  from  the  usage 
of  trade,  or  from  the  course  of  dealing  between  the  parties, 
whence  it  may  be  inferred  that  the  contract  in  question  was 
made  with  reference  to  their  usual  course  of  dealing.* 

§  533.  If  a  garnishee  having  property  of  the  defendant  in  his 
possession,  has  a  valid  lien  thereon,  as  the  defendant  could  not 
take  the  property  from  him  without  discharging  the  lien,  so 
neither  can  a  creditor  take  it  by  garnishment.*  Therefore,  where 
a  garnishee  to  whom  goods  were  consigned,  had,  before  the  gar- 
nishment, verbally  agreed  to  pay  to  a  third  person,  out  of  the 
proceeds  of  the  consignment,  a  bill  of  exchange  drawn  by  the 
consignor  on  the  garnishee,  it  was  held,  that  the  promise  was 
binding  on  him,  and  gave  him  a  lien  on  the  goods,  which  en- 
titled him  to  retain  them  for  his  indemnity.^ 

§  534.  In  South  Carolina,  before  the  enactment  of  the  statute 
to  be  referred  to  in  the  next  section,  it  was  held,  that  to  enable 
a  garnishee  to  retain  goods  of  the  defendant  in  his  hands,  it  is 

1  Shattnck  v.  Smith,  16  Vermont,  182.     Eirkman  v.   Hamilton,   9  Martin,  297  ; 

*  Bonvier's  Law  Dictionary.  Nolen  v.    Crook,    5    Humphreys,   812  ; 

*  2  Wheaton's  Selwyn,  4th  Am.  EcL     Smith  v,  Garke,  9  Iowa,  241. 

687.  «  Grant  v.  Shaw,  16  Mass.  341 ;  Cnrtia 

*  Nathan  v.  Giles,  5  Tannton,  558  ;    v.  Norris,  8  Pick.  280. 
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not  necessary  that  he  should  prove  himself  to  be  a  creditor  en- 
titled to  bring  an  action ;  but  it  is  enough  if  he  establish  a  lien, 
even  for  outstanding  liabilities  incurred  for  the  defendant.  And 
it  was  there  decided,  that  where  an  agent  in  that  State,  for  a 
commission,  negotiates  exchanges  for  a  house  in  New  York,  buys 
bills  on  Europe  for  them,  and,  to  raise  funds  for  that  purpose, 
draws  and  sells  bills  upon  them  at  home  for  corresponding 
amounts;  some  of  which  they  accept,  and  others  they  do  not, 
and  the  bills  are  protested ;  such  agent  has  a  lien  on  any  funds 
or  securities  which  come  to  his  hands  for  his  principal,  to  se- 
cure himself  against  his  outstanding  liabilities,  although  he 
have  not  in  fact  paid  any  of  the  bills.  And  there  is  no  differ- 
ence between  bills  accepted  and  not  paid,  and  bills  not  accepted. 
The  lien  extends  to  all  equally.  Nor  does  it  make  any  dif- 
ference, that  the  funds  and  securities  came  to  hand  after  the  lia- 
bility was  incurred,  and  therefore  were  not  looked  to  as  an 
indemnity  at  the  time.^ 

§  585.  In  South  Carolina,  a  statute  provided,  that  if  the  de- 
fendant  whose  property  is  attached  in  the  hands  of  a  garnishee, 
be  really  and  truly  indebted  to  the  garnishee,  then  the  garnishee, 
if  his  possession  of  the  defendant's  property  was  obtained  legally 
and  bona  fide  without  any  tortious  act,  shall  be  first  allowed  his 
own  debt  In  such  case,  the  garnishee  is  there  styled  **  a  creditor 
in  possession ; "  and  the  effect  of  the  statute  is  simply  to  give 
him  a  lien  on  the  property  in  his  hands  for  any  debt  due  from 
the  defendant  to  him,  whether,  by  the  general  principles  of  law, 
he  would  have  such  lien  or  not  But  the  garnishee's  claim 
must  be  a  debt,  not  a  mere  liability,  in  virtue  of  which  he  may 
or  may  not  be  eventually  subjected  to  loss.  Therefore,  it  was 
held,  that  a  surety,  not  having  paid  the  debt  of  the  principal,  is 
not  entitled,  when  summoned  as  garnishee  of  the  principal,  to 
hold  the  efiPects  in  his  hands  as  a  creditor  in  possession.^  Under 
this  statute,  this  case  arose.  A.  sent  an  order  to  B.  to  purchase 
on  his  account  a  quantity  of  cotton,  which  B.  purchased  and  for- 
warded ;  the  last  of  it  being  sent  on  the  8d  of  September.  On 
the  4th,  7th,  and  8th  of  September,  B.  drew  bills  on  A.,  payable 
on  the  26th  of  November,  which  were  accepted,  but  were  pro- 
tested for  non-payment  On  the  27th  and  28th  of  November,  C. 
paid  the  bills  for  B.'s  honor,  and  claimed  and  received  reim- 
bursement from  B.  On  the  6th  of  December,  a  ship  of  A,*8, 
which  had  previously  come  consigned  to  B.,  was  attached  by  a 

^  Bftok  V.  Levy,  1  McMullan,  481.  *  Yongae  v.  Lintoii,  6  Ricluatlno,  S75. 

[480] 


CHAP.  XXIY.]  BT  ASSIGNMENTS  AND  LIENS.  §  588 

creditor  of  A.,  and  B.  claimed  to  hold  the  ship  as  a  creditor  in 
possession.  Two  questions  were  raised:  1.  Whether,  when  the 
attachment  was  levied,  A.  was  indebted  to  B. ;  and,  2.  Whether 
B.  had  then,  as  consignee  of  the  ship,  such  possession  of  her  as 
to  entitle  him  to  the  benefit  of  the  statute.  Both  questions  were 
decided  in  the  afiSnuative ;  and  the  attachment  declared  inopera- 
tive as  against  B.^ 

§  636.  Whether  the  garnishee  has  a  right  to  hold  the  defend- 
ant's property  against  an  attachment,  must  depend  on  the  actual 
existence  of  a  lien,  as  contradistinguished  from  mere  posses- 
sioiL  If  he  have  no  lien,  legal  or  equitable,  nor  any  right  as 
against  the  owner,  by  contract,  by  custom,  or  otherwise,  to  hold 
the  property  in  security  of  some  debt  or  claim  of  his  own ;  if  he 
has  a  mere  naked  possession  of  the  property  without  any  special 
property  or  lien ;  if  the  defendant  is  the  owner,  and  has  a  pres- 
ent right  of  possession,  so  that  he  might  lawfully  take  it  out  of 
the  custody  of  the  garnishee;  the  garnishee  cannot  claim  to 
satisfy  his  debt  out  of  it  before  the  attachment  can  reach  it;^  but 
must  attach  it,  as  any  other  creditor,  for  his  debt* 

§  537.  Where  a  garnishee  has  in  his  possession  real  and  per- 
sonal property  of  the  defendant,  both  of  which  are  liable  to  him 
for  a  debt  of  the  defendant,  he  cannot,  in  the  absence  of  fraud, 
be  subjected  as  garnishee  in  respect  of  the  personalty,  and  there- 
by compelled  to  look  to  the  real  estate  alone  for  his  security.* 

§  537  a.  A  money  judgment  against  the  garnishee  for  the 
value  of  the  property  in  his  hands,  on  which  he  has  a  valid  lien, 
is  erroneous;  it  should  be  a  conditional  judgment,  to  be  dis- 
charged by  delivery  of  the  property  to  the  sheriff,  upon  pro- 
vision being  made  for  the  payment  of  his  lien.^ 

§  538.  III.  Mortgaged  and  Pledged.  A  pledge  or  pawn  is  a 
bailment  of  personal  property,  as  a  security  for  some  debt  or  en- 
gagement A  mortgage  of  goods  is  distinguishable  from  a  mere 
pawn.  By  a  grant  or  conveyance  of  goods  in  gage  or  mortgage, 
the  whole  legal  title  passes  conditionally  to  the  mortgagee ;  and 
if  the  goods  are  not  redeemed  at  the  time  stipulated,  the  title 

^  Mitchell  V.  Byrne,  6  Richardson.  171.  *  Scofield  v.  Sanders,  25  Vermont,  181 ; 

*  Allen  o.  Hall,  5  Hetcalf,  263.  Goddard  v.  Hapgood,  Ibid.  351. 

'  Allen  r.  Meggniro,  1&  Mass.  490  ;  *  Hawthorn  v  Unthank,  52  Iowa,  507. 
Bailey  o.  Rosa,  20  New  Hamp.  302. 
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becomes  absolute  at  law,  although  equity  will  interfere  to  com* 
pel  a  redemption.  But  in  a  pledge,  a  special  property  onlf 
passes  to  the  pledgee,  the  general  property  remaining  in  the 
pledger.  There  is  also  another  distinction.  In  the  case  of  a 
pledge  of  personal  property,  the  right  of  the  pledgee  is  not  con- 
summated, except  by  possession ;  and  ordinarily  when  that  pos- 
session is  relinquished,  the  right  of  the  pledgee  is  extinguished  or 
waived.  But  in  the  case  of  a  mortgage  of  personal  property,  the 
right  of  property  passes  by  the  conveyance  to  the  pledgee,  and 
possession  is  not,  or  may  not  be  essential  to  create,  or  to  sup- 
port the  title.  ^ 

§  539.  The  principle  has  been  before  laid  down,  that  a  gar- 
nishee can  be  rendered  liable  in  respect  of  the  defendant's  prop- 
erty in  his  hands,  only  when  the  property  is  capable  of  being 
seized  and  sold  under  execution.^  On  general  principles,  and 
in  the  absence  of  statutory  interposition,  an  execution  cannot  be 
levied  on  a  mere  equity.  The  interest  of  a  pledger  or  mortgagor 
yi  personalty  pledged  or  mortgaged,  is  the  mere  equitable  right 
of  redemption,  by  paying  the  debt,  or  performing  the  engage- 
ment, for  the  payment  or  performance  of  which  the  property  was 
pledged  or  mortgaged.  Hence,  personalty  so  situated  is  not  sub- 
ject to  sale  under  execution,  and,  therefore,  not  attachable.®  It 
follows  that  the  pledgee  or  mortgagee  of  personalty  cannot  be  held 
as  garnishee  of  the  pledger  or  mortgagor,  while  the  property  is 
the  subject  of  the  pledge  or  mortgage;*  nor  can  the  attorney  of 
the  pledgee  or  mortgagee,  in  whose  hands  the  latter  may  have 
left  money  derived  from  the  sale  of  the  mortgaged  property.* 
Especially  not  where  the  mortgagee  is  not  in  possession  of  the 
property ;  and  he  is  not  under  obligation  to  take  possession  of  it, 
so  as  to  make  a  fund  capable  of  being  attached  by  a  creditor  of 
the  mortgagor.^    Nor,  if  there  be  no  agreement  that  he  shall  sell 


1  story  on  BaUments,  4th  Ed.  §§  2S6, 
287. 

>  Ante.  §§  463,  480. 

8  Badlam  v.  Tucker,  1  Pick.  389  ;  An- 
drews V,  Ludlow,  6  Ibid.  28 ;  Holbrook 
V.  Baker,'  5  Maine,  809  ;  Haven  v.  Low, 
2  New  Hamp.  18  ;  Picquet  v.  Swan,  4 
Mason,  443 ;  Thompson  v.  Steyena,  10 
Maine,  27;  Sargent  t;.  Garr,  12  Ibid. 
896  ;  Lyle  v.  Barker,  5  Binney,  457 ; 
Hall  V.  Pa^e,  4  Georgia,  428. 

*  Badlam  v  Tucker,  1  Pick.  880;  Cen- 
tral Bank  v.  Prentice,  18  Ibid.  396 ;  Whit- 

[482] 


ney  v.  Dean,  6  New  Hamp.  249 ;  Hudson 
V.  Hunt,  Ibid.  588;  Howard  v.  Card,  6 
Maine,  858;  Callender  «.  Furbish,  46 
Ibid.  226 ;  Kei^n  v.  Dawson,  6  Illinois 
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Missouri  Appeal,  596.  Sed  contra,  Garty 
V.  Fenstemaker,  14  Ohio  SUte,  457; 
Bumham  t;.  Doolittle,  14  Nebraska,  214. 
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the  property  to  pay  the  debt  for  which  it  is  pledged  or  mort- 
gaged, can  he  be  compelled  to  do  so ;  ^  but  if  there  be  such  an 
agreement,  and  the  property,  in  pursuance  thereof,  be  sold,  any 
surplus  remaining  after  the  payment  of  the  debt  secured  may  be 
reached  by  garnishment.'  But  in  order  to  the  mortgagee's  im- 
munity from  liability  as  garnishee  of  the  mortgagor,  the  mort- 
gage must  be  for  a  debt  incurred  or  liability  encountered  before 
the  garnishment.  While  it  is  conceded  that  a  mortgage  may  be 
Talid,  containing  a  stipulation  for  securing  future  advances  and 
liabilities  on  the  part  of  the  mortgagee,  yet  it  will  secure  only 
such  as  have  been  made  or  assumed  before  other  interests  have 
intervened.  After  the  mortgagee  has  been  subjected  to  garnish- 
ment in  an  action  against  the  mortgagor,  no  new  and  inde- 
pendent indebtment,  either  by  moneys  advanced  or  liabilities 
assumed,  will  defeat  the  lien  of  the  attachment,  or  have  a 
priority  to  the  same  under  the  mortgage.^ 

§  640.  Any  relinquishment,  however,  of  a  lien  will  open  the 
way  for  the  garnishment  of  the  pledgee.  Therefore,  where  a 
creditor  who  had  property  in  his  possession  which  he  supposed 
to  be  pledged  to  him  for  the  payment  of  a  debt  due  him,  wa^ 
summoned  as  garnishee  of  his  debtor,  and  afterwards  caused  the 
property  to  be  attached  by  a  writ  in  his  own  favor ;  it  was  held, 
that  he  had  relinquished  the  lien  he  claimed  to  have  had  by  the 
delivery  of  the  property  as  a  pledge,  and  was,  therefore,  subject 
to  garnishment.^ 

1  BadUuD  9.  Tucker,    1    Pick.  889 ;  Chesapeake  G.  Co.  v.  Sparkfl,  18  Federal 

Howard  p.  Oard,  6  Maine,  858.  Beporter,  281. 

«  Bedlam  o.  Tucker,  1  Pick.  889.    See         »  Baraaid  v,  Moore,  8  Allen,  273. 
Hawthorn  v.  Unthank,  52  Iowa,  507  ;         *  Swett  v.  Brown,  5  Pick.  178. 
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CHAPTER  XXV. 

THE   garnishee's   LIABILITY    AS   A    DEBTOR   OF    THE    DEFENDANT. — 
GENERAL  VIEWS.  —  DIVISION   OF  THE  SUBJECT. 


§  641.  We  reach  now  the  consideration  of  a  garnishee's  lia- 
bility in  respect  of  his  indebtedness  to  the  defendant,  —  a  field  of 
inquiry  coextensive  with  that  over  which  we  have  just  passed,  in 
relation  to  the  kindred  topic  of  his  liability  in  regard  to  prop- 
erty of  the  defendant  in  his  possession,  llie  two  subjects  will 
be  seen  to  have  many  principles  in  common.  For  instance,  we 
have  seen  that,  except  in  cases  of  fraudulent  transfers,  the  gar- 
nishee's liability  for  the  defendant's  property  in  his  possession, 
depends  much  upon  whether  the  defendant  has  a  right  of  action 
against  him  for  the  property.^  So,  in  order  to  charge  a  gar- 
nishee as  a  debtor  of  the  defendant,  it  is  a  general  principle  — 
subject,  of  course,  to*  exceptions  —  that  the  defendant  shall  hare 
a  cause  of  action,  present  or  future,  against  him.' 

But  a  present  cause  of  action,  in  the  sense  of  a  present  right  to 
9uey  is  not  necessary  to  sustain  the  garnishment  Thus,  as  here- 
after appears,*  money  due  the  defendant,  but  not  payable  till  a 
future  day,  may  be  attached.  And  so,  a  person  indebted  to  two 
jointly  may  be  charged  as  garnishee  of  one  of  them,  though  that 
one  could  not  maintain  an  action  against  him  without  joining  his 
co-creditor.^  So,  where  a  savings  bank  was  garnished,  and  at  the 
time  had  money  of  the  defendant  on  deposit,  which,  by  the  terms 
of  its  charter,  could  be  withdrawn  by  him  only  at  certain  desig- 
nated times,  and  after  a  week's  notice,  and  upon  the  production  of 


I  AnU,  §  458. 

>  Maine  F.  &  M.  Ins.  Co.  v.  Weeks,  7 
Mass.  438  ;  White  v.  Jenkins,  16  Ibid. 
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Cook  o.  Walthall,  20  Ibid.  884  ;  Kettle 
V,  Hanrey,  21  Vermont,  801  ;  Patton  v. 
Smith,  7  Iredell,  488 ;  Lundie  v.  Bud- 
ford,  26  Alabama,  612;  Hall  9.  liagee, 
27  Ibid.  414;  McGehee  v.  Walke,  15 
Ibid.  188  ;  Lewis  v.  Smith,  2  Cnnch 
C.  C.  671. 

»  PoU,  §  567. 

*  Whitney  9.  Munroe,  19  Maine,  48; 
Miller  o.  Bichardaon,  1  Miasoui,  810i 
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his  pass-book,  or  satisfactory  evidence  of  its  loss ;  none  of  which 
requirements  had  been  met  by  the  defendant  before  the  garnish- 
ment took  place,  and  therefore  he  then  had  no  right  to  sue  the 
bank ;  it  was  held,  that  the  bank  was,  nevertheless,  chargeable  as 
garnishee.^  So,  where  a  contractor  for  the  building  of  a  house 
was,  by  the  terms  of  the  contract,  to  be  paid  as  the  work  pro- 
gressed, on  the  architect's  certificates  of  amounts  due  him  for 
work  done ;  and  the  owner  of  the  building  was  summoned  as  gar- 
nishee during  the  progress  of  the  work,  at  a  time  when  no  such 
certificates  were  outstanding,  and  the  contractor  could  not  have 
maintained  an  action  against  him,  though  money  was  due  him ; 
it  was  held,  that  the  owner  could  nevertheless  be  charged  as  his 
garnishee.^ 

§  541  a.  No  liability  can  be  enforced  against  a  garnishee  for 
a  debt  based  upon  an  illegal  consideration.  Thus,  where  A.,  an 
inhabitant  of  Maine,  was  indebted  to  B.,  an  inhabitant  of  Massa- 
chusetts, for  the  price  of  intoxicating  liquors  purchased  from  B., 
in  the  latter  State,  with  intent  to  sell  the  same  in  the  former, 
where  such  sale  was  forbidden  by  law;  it  was  held,  that  A.  could 
not  be  charged  in  the  courts  of  Maine  as  garnishee  of  B.,  because 
B.  could  not  in  the  courts  of  that  State  have  maintained  an  ac- 
tion against  him  for  the  price.® 

§  542.  Pending  the  garnishment,  the  rights  of  the  defendant 
are  excluded  and  extinguished,  only  to  the  extent  that  may  be 
necessary  for  the  ultimate  subjection  of  the  debt  or  property  in 
the  garnishee's  hands  to  the  operation  of  the  attachment  For 
every  purpose  of  making  demand,  or  securing  his  claim  by  at- 
tachment or  otherwise,  the  rights  of  the  defendant  remain  un- 
impaired by  the  pendency  of  the  garnishment.  They  subsist, 
however,  in  subordination  to  any  lien  created  by  that  proceed- 
ing.^ And  it  is  his  right  to  see  that  if  the  debt  of  the  garnishee 
is  to  be  taken  from  him  against  his  will,  and  applied  to  satisfy 
his  indebtedness  to  the  plaintiff,  it  shall  be  done  strictly  in  the 
mode  provided  in  the  statute.  In  such  case  the  garnishee  cannot 
waive  any  statutory  requirement,  so  as  to  allow  his  debt  to  be 
taken  in  any  other  way.^ 

^  Nichols  V.  Scofield,  2  Rhode  Island,  Bank  of  the  State  of  Missouri  o.  Bredow, 

128.     See  Clapp  p.   Hancock  Bank,  1  81  Missonri,  528.    See  Cause  v.  Cone,  78 

Allen,  894.  Texas,  289. 

'  Wilcns  V.  Kling,  87  Illinois,  107.  *  Nelson  v.  Sanborn,  64  New  Hamp. 

*  McGlinchy  V.  Winchell,  68  Maine,  81.  810  ;  Raymond  o.  Rockland  Co.,  4  Conn. 

*  Hicks  V,  Gleason,  20  Vennout»  189  ;  401. 
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§  548.  By  the  custom  of  London  a  plaintiff  may,  by  garnish- 
ment, attach,  in  his  own  hands,  money  or  goods  of  the  defendant 
But  can  a  plaintiff  charge  himself  as  garnishee,  in  respect  of  a 
debt  due  from  him  to  the  defendant,  or  can  several  plaintiffs 
summon  one  of  their  own  number,  with  a  riew  so  to  charge  him? 
In  Pennsylvania  and  Ohio  it  is  held,  tiiat  the  former  may  be 
done;^  but  in  New  Hampshire  and  Rhode  Island,  that  it  can- 
not.^ The  question  in  tiie  latter  aspect  came  before  Ihe  Su- 
preme Court  of  Massachusetts,  which  declined  expressly  deciding 
it,  because  its  decision  was  not  necessary  in  the  case,  but  gave 
a  very  distinct  intimation  in  the  negative;  considering  it  a  novel 
experiment,  and  quite  distinguishable  from  the  case  of  a  plaintiff 
holding  money  or  goods  of  the  defendant,  and  attaching  them  in 
his  own  hands.  ^  In  Louisiana,  however,  it  was  held  that  it 
might  be  done;*  and  so  in  Vermont.^  In  Tennessee,  also^  where 
the  proceeding  by  attachment  against  non-residents  is  in  chan- 
cery, this  case  arose.  A.,  B.,  &  C,  as  partners,  were  indebted 
to  D.,  by  note.  D.  sued  on  the  note,  and  obtained,  judgment 
against  A.  &  B.,  but  not  i^inst  C,  who  was  a  non-resident; 
and  issued  execution,  which  was  returned  nulla  bona ;  A.  k  B. 
being  insolvent  C.  held  a  note  made  to  him  by  D.  A;  E.,  which, 
to  avoid  the  claims  of  creditors,  he  transferred  by  assignment  to 
F.,  a  resident,  without  consideration  and  for  the  benefit  of  C. 
Suit  was  brought  on  this  note  by  F.,  and  judgment  obtained 
against  D,  A;  E.,  and  all  the  money  paid  to  C,  except  an  amount 
equal  to  the  claim  of  D.  against  C.,  on  the  note  of  A.,  B.,  A  C. 
While  matters  were  in  this  position,  D.  filed  his  bill  in  chan- 
cery against  0.  and  F. ,  to  subject  the  indebtedness  of  D.  &  R  to 
C,  to  the  payment  of  G.  's  debt  to  D.,  and  the  court  sustained  the 
bill.« 

§  544.  That  which  the  garnishment  operates  upon  in  this  class 
of  cases  is  credits.  The  term  credit  in  this  connection,  is  used 
in  the  sense  in  which  it  is  understood  in  commercial  law  as  the 
correlative  of  debt.  Wherever,  therefore,  there  is  a  credit,  in 
this  sense,  there  is  a  debt,  and  without  a  debt  there  can  be  no 
credit.  ^    It  was  at  one  time  attempted  to  hold  by  gamishment, 

1  Coble  V.  Nonemaker,  78  Penn.  State,         *  Grayson  v.  Veeche,  12  Martin,  688 ; 

501  ;  Norton  v,  Norton,  48  Ohio  State,  Riehardson  ».  Gumey,  9  Louisiana,  285. 
509.  *  Lyman  v.  Wood,  42  Vermont,  118. 

^  BInisdell  v,  Ladd,  14  New  Hamp^         *  Boyd  o.  Bayless,  4  Humphnya,  881 

129  ;  Hoag  v.  Hoag,  55  Ibid.  172 ;  Knight  See  Arledge  «.  White,  1  Head,  241. 
V.  Clyde,  12  Rhode  Island,  119.  ^  Wentworth  v.  Whittemore,  1  Mia 

*  Belknap  v.  Gibbens,  18  Metcalf,  471.  471 ;  Wilder  v.  Baiky,  S  Ibid.  289. 
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not  only  debts  due  from  the  garnishee,  but  debts  of  others  to  the 
defendant,  the  evidence  of  which,  as  notes,  bonds,  or  other  choBe9 
in  action^  might  be  in  the  garnishee's  hands ;  but  as  it  is  well 
settled  that  chases  in  aoUon  are  not  attachable,^  the  attempt  failed, 
and  it  was  held,  that  credits  included  only  debts  due  from  the 
garnishee  to  the  defendant^ 

§  545.  We  have  said  that  it  is  usually  necessary,  in  order  to 
charge  a  garnishee,  that  the  defendant  should  have  a  cause  of 
action  against  himu  It  will,  of  course,  be  understood  that  it  is 
not  every  cause  of  action  that  will  render  a  garnishee  liable,  but 
only  one  for  the  recovery  of  a  debt  Indeed,  the  rule  announced 
in  Alabama  may  be  considered  authoritative,  that  no  judgment 
can  be  rendered  against  a  garnishee,  when  there  is  not  a  clear 
admission  or  proof  of  a  legal  debt  due  or  to  become  due  to  the 
defendant;^  a  debt  for  which  the  defendant  might  maintain  an 
action  of  debt  or  indebitatiLs  assumpsit^  The  following  cases 
serve  to  illustrate  the  operation  of  this  rule.  The  municipal 
authorities  of  a  city  adopted  a  resolution  laying  out  a  public 
way,  and  embracing,  among  other  things,  an  order  that  a  certain 
sum  should  be  awarded  and  paid  to  A. ;  and  it  was  held,  that 
this  waA  no  debt  of  the  city,  for  which  A.  could  maintain  an 
action,  and  therefore  that  the  city  could  not  be  charged  as  his 
garnishee.^  So,  where  goods  were  sold  for  cash  on  delivery,  and 
after  the  vendor  had  delivered  part  of  the  articles,  and  had  fig- 
ured up  the  amount  of  the  prices  of  the  whole,  and  the  purchaser 
took  his  wallet  out  of  his  pocket  to  pay  for  them,  but  before  he 
could  get  the  money  ready  to  do  so,  he  was  summoned  as  gar- 
nishee of  the  vendor ;  it  was  held,  that  the  transaction  was  a  sale 
for  cash ;  that  the  purchaser's  failure  to  pay  the  cash  entitled  the 
vendor  to  reclaim  the  articles  delivered ;  and  he  having  done  so, 
there  was  no  debt  of  the  purchaser  to  him  for  which  the  purchaser 
could  be  charged  as  garnishee.^    So,  where  a  constable  sold  of  a 

1  jMte,  i  481. 

*  Lupton  V.  Cutter,  8  Pick.  298. 

*  Pressnall  v,  Mabry,  8  Porter,  105  ; 
Victor  V,  Hartford  Ids.  Ck>.,  88  Iowa,  210. 

*  Wtlke  9.  McGehee,  11  Alabama, 
273  ;  HarreU  o.  Whitman,  19  Ibid.  185  ; 
Cook  V.  WalthaU,  20  Ibid.  884  ;  Lundie 
9.  Bradford,  26  Ibid.  512  ;  HaU  v.  Magee, 
27  Ibid.  414  ;  Nesbitt  v.  Ware,  80  Ibid. 
68  ;  Powell  9.  Sammons,  81  Ibid.  552  ; 
Hendenon  v,  Ala.  G.  L  Ins.  Ca,  72 
Ibid.  82 ;  Alexander  v.  Pollock,  Ibid. 
137 ;  Ayery  v.  Lockhard,  75  Ibid.  580. 


See  Hassie  v.  O.  I.  W.  U.  Congregation, 
85  California,  878  ;  Caldwell  v.  Coates,  78 
Penn.  SUte,  812  ;  Williams  v.  Gage,  49 
MisslBsippi,  777  ;  Webster  v.  Steele,  75 
Illinois,  544  ;  Farwell  v.  Chambers,  62 
Michigan,  816  ;  Scales  v.  Southern  Hotel 
Ca,  87  Missouri,  520 ;  Heege  v.  Fruin, 
18  Missouri  Appeal,  189  ;  Bitter  v.  Boston 
Ins.  Co.,  28  Ibid.  140. 

•  Fellows  V,  Duncan,  13  Metcalfe,  882  ; 
Geer  v.  Chapel,  11  Gray,  18. 

•  Paul  V.  Reed,  52  New  Hamp.  186. 
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defendant's  property  more  than  sufficient  to  paj  an  execution, 
and  took  the  note  of  the  purchaser  for  the  surplus,  payable  to  the 
defendant,  but  without  the  defendant's  consent,  who  did  not  re- 
ceive the  note ;  the  purchaser  could  not  be  charged  as  garnishee 
of  the  defendant,  because  the  relation  of  debtor  and  creditor  did 
not  exist  between  them.^  So,  where  a  clerk  of  a  court  issued 
an  attachment,  under  which  property  of  the  defendant  was  seized 
and  sold,  and  the  proceeds  of  the  sale  were  paid  into  the  hands 
of  the  clerk ;  and  it  was  afterwards  decided  that  the  clerk  had 
no  authority  to  issue  the  writ,  and  that  all  the  proceedings  under 
it  were  void ;  and  after  that  decision  was  given,  creditors  caused 
the  clerk  to  be  garnished,  to  subject  the  proceeds  of  the  sale  in 
his  hands  to  their  claims ;  it  was  decided  that  the  clerk  was  not 
a  debtor  of  the  defendant.*  So,  where  M.  contracted  with  G.  to 
build  a  house,  and  was  to  receive  certain  sums  at  certain  stages 
of  the  work,  and  the  balance  of  the  contract  price  at  its  comple- 
tion ;  and  he  abandoned  the  work  before  its  completion,  and  G. 
caused  it  to  be  finished ;  and  the  whole  amount  paid  by  him  to 
M.,  and  to  others  in  completing  the  work,  did  not  equal  the  con- 
tract price;  and  6.  was  summoned  as  garnishee  of  M.,  in  order 
to  subject  him  to  liability  for  the  excess  of  the  contract  price 
over  the  amounts  paid  by  him :  it  was  held,  that  M.  could  main- 
tain no  action  against  G.,  and  therefore  G.  could  not  be  charged 
as  his  garnishee.® 

§  545  a.  In  this  connection  may  be  considered  the  matter  of 
the  garnishment  of  stockholders  in  corporations,  to  subject  them 
to  liability  on  account  of  unpaid  portions  of  their  stock.  In  such 
cases,  the  stockholders  are  usually  liable  to  pay  to  the  corpora- 
tion only  as  required  so  to  do  by  the  board  of  directors,  or  other 
governing  authority  of  the  company;  and  therefore,  ordinarily, 
the  rule  would  be  recognized  as  correct,  that  the  stockholder 
cannot  be  charged  as  garnishee  of  the  company,  on  account  of  an 
unpaid  portion  of  his  stock,  unless  a  call  therefor  had  been  law- 
fully made.^    But  it  is  equally  unquestionable  that^  where  a 


*  Turner  v,  AitDBtrong,  9  Yeiger,  412. 
'  Lewis  V,  Dubose,  29  Alabama,  219. 

*  Carpenter  v.  Gay,  12  Rhode  Island, 
806.  Besides  the  previous  cases  cited 
under  this  section,  see,  to  the  same  effect, 
Grace  o.  Maxfield,  6  Humphreys,  828 ; 
Cobb  V.  Bishop,  27  Vermont,  624  ;  Morey 
V,  Sheltus,  47  Ibid.  842  ;  Curtis  v.  Alvord, 
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45  Conn.   569  ;    Balliet  o.  Brown,  103 
Penn.  State,  546. 

^  Bingham  v.  Rushing^  5  Alabama,  403; 
Teague  v.  Le  Grand,  85  Ibid.  493  ;  McKel- 
vey  V.  Crockett,  18  Nevada,  288  ;  Lane's 
Appeal,  105  Penn.  State,  49 ;  Sangamon 
C.  M.  Co.  V.  Richardson,  33  Illinois  Ap- 
pellate, 277 ;  Brown  o.  Union  Ins.  Co.,  3 
Louisiana  Annual,  177. 
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stockholder  is  in  default  for  instalments  of  stock  called,  he 
stands  in  the  attitude  of  any  other  debtor  to  the  corporation,  and 
may  be  garnished.^ 

The  right  of  a  creditor  of  the  corporation  to  charge  stock- 
holders thereof  in  this  way  does  not,  however,  necessarily  rest 
solely  upon  the  call  of  the  directors.  Their  authority  in  the 
premises  may  be,  and  sometimes  is,  taken  from  them,  and 
vested,  through  legal  proceedings,  in  a  courts  or  an  officer  ap- 
pointed by  a  court ;  and  in  such  case  the  court  or  officer  has  the 
right  and  power,  if  the  circumstances  legally  require  it,  to  make 
calls  which  will  be  obligatory  on  the  stockholders ;  and  in  refer- 
ence to  any  such  calls  a  stockholder  may  be  charged  as  garnishee 
of  the  company.  Thus,  where  a  member  of  a  mutual  fire  insur- 
ance company  was  summoned  as  garnishee  of  the  company-;  and 
it  appeared  that  he  had  given  to  it  his  premium  notes,  to  be  paid 
in  such  portions  and  at  such  times  as  the  directors  might,  agree- 
ably to  tiie  act  of  incorporation,  require ;  and  when  he  was  gar- 
nished he  was  indebted  to  the  company  for  his  proportionate 
sum  necessary  for  the  payment  of  losses  which  had  occurred ;  but 
the  same  had  not  been  assessed  by  the  directors ;  and  after  the 
garnishment  the  company  was  dissolved  by  decree  of  court,  and  a 
receiver  thereof  was  appointed,  who  ascertained  and  proceeded  to 
levy  an  assessment  on  all  the  premium  notes  held  by  the  com- 
pany, to  meet  its  outstanding  liabilities  at  the  time  of  the  disso- 
lution ;  it  was  held  that  the  garnishee  was  liable  for  the  amount 
80  assessed  on  his  notes  by  the  receiver.  ^  The  following  case 
was  decided  by  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Pennsylvania.  Creditors  of  a  corporation  holding  a 
judgment  issued  an  attachment  execution  thereon,  summoning 
several  stockholders  as  garnishees.  The  garnishees  had  paid  in 
twenty  per  cent  of  their  subscriptions,  and  had  stipulated  in  the 
subscription  contract,  and  in  notes  given  in  pursuance  thereof, 
that  their  subscriptions  should  be  liable  to  assessments  by  the  di- 
rectors to  the  amount  of  fifty  per  cent  thereof  only,  and  that  divi- 
dends for  profits  should  be  credited  until  the  subscriptions  should 
be  fully  paid.  No  assessment  had  been  made  when  the  attach- 
ments issued.  Subsequently  the  corporation  was  declared  bank- 
rapt»  and  the  bankrupt  court,  upon  the  petition  of  the  assignee, 
ordered  the  stockholders  to  pay  to  him  80  per  cent^  being  the  en- 

1  Haniuih  v.  Molwrly  Bank,  67  Mis-    son  (La.)>  ^71 ;  FauU  v,  Alaska  O.  &  S. 
Kmri,  678  ;  Simpeou  v.  Reynolds,  71  Ibid.     M.  Co.,  8  Sawyer,  420. 
594 ;  CucuUa  9.  Union  Ina.  Co.,  2  Robin-         '  Hays  v.  Lycoming  F.  I.  Co.,  99  Penn. 

State,  621. 
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tire  balance  of  their  subscriptions,  subject,  however,  to  the  rights, 
if  any,  of  the  attaching  creditors.  The  attaching  creditors  inter- 
vening to  claim  their  judgment  out  of  the  fund  realized  from  the 
garnishees  under  this  order,  it  was  held  that  the  liability  of  the 
garnishees  upon  their  subscriptions  was  an  attachable  debt;  that 
the  obligation  of  the  stockholders  to  pay  was  not  created  by  the 
order  of  the  bankrupt  courts  but  was  founded,  first,  on  the  sub- 
scription to  the  stock,  and  secondly,  on  the  existence  of  creditors 
and  debts  of  the  corporation  requiring  the  payment  of  the  sub- 
scriptions to  satisfy  liiem ;  and  tiiat  the  stipulations  in  the  sub- 
scriptions werd  void  as  against  creditors,  and  were  not  to  be 
allowed  to  stand  in  the  way  of  an  attachment  execution*^ 

§  546.  We  have  seen,'  in  regard  to  the  liability  of  a  garnishee 
for  property  of  the  defendant,  that  there  must  be  privity  of  con- 
tract and  of  interest  between  him  and  the  defendant,  in  order  to 
his  being  charged.  The  same  rule  applies  to  debts.  Therefore, 
where  the  agent  of  a  foreign  insurance  company  was  garnished, 
and  it  appeared  that  he  had  signed  a  policy  of  insurance,  on  be- 
half of  the  cornpany,  on  property  of  the  defendant^  which  was 
afterwards  destroyed  by  fire ;  it  was  held,  that  he  could  not  be 
charged.®  So,  where  a  note  was  placed  in  the  hands  of  an  at- 
torney-at-law  for  collection,  and  he  extended  the  time  of  pay- 
ment, and  took  a  new  obligation  in  his  own  name;  and  a  creditor 
of  the  attorney  sought  to  subject  the  debt  secured  by  this  obliga- 
tion to  the  payment  of  a  debt  due  him  from  the  attorney ;  and  it 
appeared  that  the  latter  had  not  taken  the  obligation  in  his  own 
right  or  for  his  own  benefit;  it  was  held,  that  the  attachment 
could  not  be  sustained.^  So,  where  certain  persons  signed  a 
contract  as  a  building  conmiittee  of  a  religious  congregation, 
they  were  decided  not  to  be  liable  as  garnishees  of  the  builder, 
because  they  were  mere  agents.^  So,  where  one  purchased  prop- 
erty at  an  administrator's  sale,  and  gave  his  note  tihierefor  to  the 
administrator,  as  such,  he  could  not  be  charged  as  garnishee  of 
the  payee  of  the  note,  on  account  of  the  payee's  individual  debt; 
the  money,  though  payable  to  him,  not  being  due  to  him  in  his 
individual,  but  in  his  representative  capacity.®    So,  the  maker  of 

1  In  re  The  Olen  Iron  Works,  41  Legal  597.    See  Ealey  v.  Abbott,  14  Kew  Htmp. 

Intelligencer,  243  ;  16  Philadelpbia,  663.  869  ;  Leland  v.  Sabin,  7  Foster,  74 ;  Cnm 

*  Ante,  §  490.  o.  Shackleton,  64  New  Hamp.  44. 

•  WelU  o.  Greene,  S  Mass.  604.  See  *  Hewitt  «.  Wlieeler,  22  Conn.  657. 
Smith  V.   Posey,    2  Hill  (S.  C),   471;  See  (kii/<;,  §  614. 

Lewis  V.  Smith,  2  Cranch,  G.  C.  571.  *  Leasing  o.  Vertreea,  82  Missouri,  4S1< 

^  Bodgers  v.  Hendsley,  2  LonxBiaoi^     But  see  Cobom  v.  Ansart,  3  Mass.  319. 
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a  note  payable  to  J.  B.,  trustee,  was  held  not  chargeable  as  gar- 
nishee of  J.  B.,  individually.^  So,  where  a  county  was  gar- 
nished on  account  of  money  ordered  to  be  paid  by  the  county 
to  the  defendant  for  his  services  as  a  juror;  it  was  held,  that 
the  services  had  not  been  rendered  on  any  contract,  express  or 
implied,  between  him  and  the  county,  but  compulsorily,  and  did 
not  constitute  either  '^  goods,  effects,  or  credits  "  of  the  defend- 
ant in  the  hands  of  the  county.'  On  the  same  grounds  it  was 
decided  that  the  compensation  of  an  assessor  of  a  town,  which 
was  fixed  by  law,  could  not  be  reached  by  garnishment^ 

§  547.  A  legcd  debt,  as  contradistinguished  from  an  equitable 
demand,  is  that  alone  which  will  authorize  a  judgment  against  a 
garnishee ;  at  least  under  any  judicial  organization  which  sepa- 
rates legal  and  equitable  jurisdictions.  Therefore,  where  it  was 
attempted  to  charge  a  garnishee  of  A.,  by  showing  that  the  gar- 
nishee had  executed  a  note  to  B.,  which  at  the  time  of  the 
garnishment  was  in  the  possession  of  A.,  but  there  was  no  proof 
that  B.  had  indorsed  the  note,  or  that  the  garnishee  had  prom- 
ised to  pay  it  to  A. ;  it  was  held,  that  the  court  could  not  in  this 
proceeding  assume  to  settle  the  equitable  rights  of  the  parties  to 
the  note,  and  that  the  plaintiff  could  hold  only  such  debts  as  the 
defendant  could  recover  by  action  at  law  in  his  own  name ;  that 
is,  his  legal  rights  as  distinguished  from  equitable.^  So,  where 
a  judgment  was  recovered  by  A.,  for  the  use  of  B.,  against  C,  it 
was  held,  that  C.  could  not  be  charged  as  garnishee  of  B.,  be- 
cause he  was  not  legally  indebted  to  him,  and  whatever  equitable 
indebtedness  there  might  be  was  not  attachable.^  So,  where  the 
garnishee's  indebtedness,  if  it  existed  at  all,  was  based  on  unset- 
tled accounts  between  him  and  the  defendant,  as  partners,  he 
was  held  not  chargeable.  • 

§  548.  In  no  case  where  the  claim  of  the  defendant  against 
the  garnishee  rests  in  unliquidated  damages,  can  the  garnishee 
be  made  liable.     B.  &  P.,  partners,  were  summoned  as  gar- 


*  Adams  9.  Avery,  2  Pittsbargb,  77. 

*  WilliamB  v.  Botfdinaii,  9  AUen,  670. 
8w  Simons  v.  Whartenaby,  2  Penn.  Law 
Joarnal  R.  48S ;  Clark  v.  Clark,  <S2  Maine, 
255. 

*  Walker  v.  Cook,  129  Mast.  577. 

^  HaneU  v.  Whitman,  19  AlaUma, 
1S5.  See  Hogg  v.  Booth,  2  Iredell,  282  ; 
^7  9.  Baker,  15  lUinois,  89 ;  Barker  v. 


Esty,  19  Vermont,  181 ;  Hoyt  v.  Swift, 
18  Ibid.  129. 

ft  Webster  v.  Steele,  75  Dlinois,  544. 

ft  Ives  V.  Yanscoyoc,  81  Illinois,  120  ; 
Birtwhistle  v.  Woodward,  17  Missouri  Ap- 
peal, 277  ;  95  Missouri,  113 ;  Enerr  v. 
Hoffban,  65  Penn.  State,  126  ;  Alter  v. 
Brooke,  9  Philadelphia,  258  ;  Laugh )in  v, 
Maybin,  15  lUd.  68. 
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nishees  of  T.,  and  it  appeared  that  they  had  signed  and  delivered 
to  T.  a  paper  in  the  following  words :  "  This  may  certify  that  if 
Mr.  S.  T.  should  wish  to  purchase  of  us  tin-ware  at  our  whole- 
sale prices  within  twelve  months  from  date,  and  should  hare 
O.  P. 's  note  in  his  possession,  we  will  take  the  same  in  pay- 
ment "  Within  twelve  months  from  the  date  of  this  instrument, 
T.  presented  to  B.  &  P.  four  notes  of  O.  P.,  and  demanded  their 
amount  in  tin-ware  at  wholesale  prices,  and  B.  &  P.  refused  to 
comply  with  the  deniand.  It  was  contended  that  on  this  state 
of  facts  B.  &  P.  might  be  held  as  garnishees  of  T. ;  but  the 
court  decided  that  as  T.  's  claim  was  not  a  legal  debt,  but  rested 
only  in  unliquidated  damages,  the  garnishment  could  not  be  sus- 
tained. ^  So,  a  mere  liability  of  the  garnishee  to  an  action  on  the 
part  of  the  defendant  for  a  personal  injury,*  or  for  negligence, 
fraud,  slander,  or  assault  and  battery ;  *  or  for  deceit ;  *  or  for 
the  wrongful  conversion  of  the  defendant's  property ;  *  or  for  the 
recovery  from  a  creditor  of  usurious  interest  paid  him  by  the 
defendant;^  or  for  damages  caused  by  a  wrongful  attachment;^ 
cannot  be  the  foundation  of  a  judgment  against  the  garnishee. 
So,  a  liability  of  a  constable  to  an  execution  creditor,  for  a 
breach  of  official  duty  in  respect  to  the  collection  of  the  execu- 
tion, cannot  be  attached  in  an  action  by  a  creditor  of  the  per- 
son to  whom  the  constable  is  so  liable.  The  officer's  liability 
in  such  case  is  for  a  specific  breach  of  duty,  a  mere  tarty  and 
is  no  more  subject  to  this  process,  than  any  other  right  of  action 
in  form  ex  delicto.^  Much  less  can  the  securities  in  an  officer's 
official  bond,  against  whom  an  action  might  be  maintained  for 
his  failure  to  pay  over  money  collected  by  him  on  execution,  be 
held  as  garnishees  of  the  execution  plaintiff.^ 

§  549.    A  mere  contract  of  indemnity,  where  no  loss  has  been 
sustained  by  the  party  indenmified,  cannot  authorize  the  gamish- 


1  Huggv.  Booth,  2  Iredell,  282;  Deaver 
V.  Keith,  6  Ibid.  374 ;  Lecfe  v.  Walker, 
18  LouUiana,  1.  See  Rand  v.  White 
Mountain  R.  R.,  40  New  Hamp.  79  ;  Mc- 
Kean  v.  Tumer,  45  Ibid.  203  ;  Eastman 
V,  Thayer,  60  New  Hamp.  676  ;  Burgeas 
V.  Capes,  32  Illinois  AppeUate,  872. 

3  Gamble  v.  Central  R.  R.  &  B.  Co.,  80 
Geor^a,  695. 

*  Rnndlet  v.  Jordan,  8  Maine,  47;  Fos- 
ter V.  Dudley,  10  Foster,  468  ;  Lomerson 
V.  HafTman,  1  Datcher,  625  ;  Holcomb  v, 
Winchester,  62  Conn.  447. 

^  Bates  V.  Forsyth,  69  Georgia,  865. 
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•  Paul  V.  Paul,  10  New  Hamp.  117 ; 
Despatch  Line  v.  Bellamy  Man.  Co.,  12 
Ibid.  206  ;  Getchell  v.  Chase,  87  Ibid.  106. 

^  Boardman  v.  Roe,  13  Mass.  104; 
Graham  v.  Moore,  7  B.  Monroe,  53 ;  Bfl^ 
ker  V,  Esty,  19  Vermont,  131 ;  Fish  v. 
Field,  Ibid.  141 ;  Ransom  v.  Hays,  39 
Missouri,  446. 

7  Peet  V,  McDaniel,  27  Louisiana  Ad- 

Dual,  456. 

8  Hemmenway  r.  Pratt,  23  Vermont, 
882 ;  Thayer  v,  Southwick,  8  Gray,  229. 

•  Eddy  V.  Heath's  Qomiahees,  81  Mis- 
sooii,  141. 
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ment  of  the  maker  of  the  contract  in  a  suit  against  such  partv. 
Thus,  where  an  arrangement  was  made  between  A.  &  B.,  where- 
by A.  was  to  give  his  notes  to  C.  for  certain  goods  purchased  by 
B.,  and  B.  was  to  furnish  A.  with  the  money  to  pay  the  notes  as 
they  matured;  and  the  notes  were  given,  but  before  they  ma- 
tured, A.  became  insolvent,  and  failed  to  pay  the  notes,  and 
afterwards  B.  was  summoned  as  garnishee  of  A. ;  it  was  held, 
that  his  contract  to  indemnify  A.  was  not,  in  the  absence  of  a 
payment  of  the  notes,  or  the  sustaining  of  any  damage  by  A.,  a 
ground  for  charging  him,  though  it  appeared  that  A.  's  notes  had 
been  received  by  C.  expressly  in  payment  for  the  goods  sold.* 
So,  a  life  insurance  company  cannot  be  subjected  to  liability  as 
garnishee  of  one  whose  life  it  had  insured,  while  the  insured 
party  is  living.'  But  where  under  a  contract  of  indemnity  a  loss 
has  occurred,  and  the  party  indemnified  has  a  claim  for  such 
loss  against  him  who  engaged  to  indemnify  him,  the  latter  may 
be  charged  as  his  garnishee  in  respect  of  such  loss,  if  the  con- 
tract fumuh  a  standard  by  which  the  amount  of  the  liability  may 
be  ascertained  and  fixed.  Thus,  an  insurance  company  may  be 
so  charged  on  account  of  a  loss  accruing  under  a  policy  of  insur- 
ance issued  by  it ;  for  the  liability  to  the  insured  clearly  exists, 
and  the  policy  furnishes  the  required  standard.  This  has  been 
held,  not  only  as  to  adjusted  claims  for  loss,^  but  also  as  to  such 
claims  unadjusted.^  But  if  the  policy  provide  that  no  suit 
should  be  instituted  on  the  policy,  unless  begun  within  one  year 
after  the  loss,  a  garnishment  of  the  company,  to  be  effectual, 
must  be  begun  within  that  period.^ 

§  550.   It  may  further  be  considered  as  settled,  that  the  debt 
must  be  such  as  is  due  in  money. ^    All  debts,  in  the  absence  of 


1  Townsend  v.  Atwater,  5  Day,  298. 

s  Day  r.  New  England  L.  I.  Co.,  Ill 
Penn.  Stote,  507. 

*  Boyle  r.  Franklin  Fire  Ins.  Co.,  7 
Watts  &  Sergeant,  76  ;  Franklin  Fire  Ins. 
Co.  p.  West,  8  Ibid.  850. 

4  Knox  o.  Protection  Ins.  Ca,  9  Conn. 
430 ;  Girard  Fire  Ins.  Co.  9.  Field,  45 
Penn.  State,  129  ;  8  Grant,  829 ;  North- 
western Ins.  Co.  V.  Atkins,  8  Bosh,  828  ; 
Hanover  F.  I.  Co.  o.  Connor,  20  Illinois 
AppeUate,  297 ;  Crescent  Ins.  Co.  v. 
Moore,  68  Mississippi,  419 ;  Bitter  v. 
Boston  U.  Ins.  Co.,  28  Missouri  Appeal, 
140  ;  Phoenix  Ins.  Co.  p.  Willis,  70  Texas, 
IS ;  Backlin  v,  Powell,  60  New  Hamp. 


119.  Sed  contra,  Gies  v.  Bechtner,  12 
Minnesota,  279  ;  McKean  v.  Turner,  46 
New  Hamp.  203;  Katz  v.  Sorsby,  84 
Louisiana  Annual,  588.  In  the  U.  S. 
Circuit  Conrt  of  Northern  District  of  Illi- 
nois it  was  held  that  if,  at  the  time  of  its 
gEmishroent,  the  insurance  company  had 
waived  the  execution  of  the  proofs  of  loss, 
it  could  be  charged  as  garnishee ;  other- 
wise not.  Lovejoy  v.  Hartford  F.  I.  Co., 
11  Federal  Reporter,  63. 

•  Bitter  v.  Boston  U.  Ins.  Co.,  28  Mis- 
souri Appeal,  140. 

^  Mims  V.  Parker,  1  Alabama,  421  ; 
Jones  V,  Crews,  64  Ibid.  868. 
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contrary  stipulations  between  the  parties,  must  be  paid  in  money. 
Therefore,  where  the  garnishee  acknowledged  an  indebtedness  to 
the  defendant,  payable  in  mason's  work  and  materials,  it  was 
held,  that  he  could  not  be  charged.^  So,  where  the  garnishee 
had  given  a  bond  to  the  defendant  for  ^1,500  acres  of  land  war- 
rant, and  800  and  odd  dollars  payable  in  whiskey. "  '  So,  where 
the  garnishee  had  the  defendant  in  his  employ  as  a  laborer, 
under  an  agreement  that  he  should  be  paid  in  orders  on  another.^ 
So,  where  by  the  terms  of  a  written  agreement  under  which  the 
garnishee's  indebtedness  to  the  defendant  was  payable  in  the  gar- 
nishee's negotiable  promissory  notes.  ^  So,  where  the  garnishee 
was  indebted  to  the  defendant  in  a  certain  sum  to  be  paid  in 
"  store  accounts. "  *  So,  where  the  garnishee  had  given  the  de- 
fendant a  due-bill  for  "111,000  in  brandy  at  *5  per  gallon.  "• 
And  where  payment  was  to  be  made  in  notes  of  the  defendant  to 
other  persons,  to  be  procured  by  the  garnishee,  he  was  held  not 
to  be  liable.  7  And  where  one  gave  a  note  to  another  for  a  sum 
of  money,  "  payable  in  boarding  the  wife  and  child  "  of  the  payee, 
it  was  decided  that  he  was  not  chargeable,^  And  so,  where  one 
gave  a  due-bill  to  another  for  $2,000  "payable  in  boarding  at  the 
St.  G.  Hotel,  to  an  extent  not  exceeding  $150  per  month,  to  G. 
K.  6.  or  to  any  person  he  may  direct^  at  regular  rates. "  ^  And 
where  one  gave  a  note  payable  in  the  notes  or  obligations  of  a 
certain  banking  company,  he  was  held  not  chargeable  for  the 
amount  in  money,  if  he  delivered  up  the  notes,  to  be  disposed  of 
by  the  court.  ^^  And  where  one  was  bound  by  contract  to  deliver 
to  the  defendant,  at  a  future  day,  a  certain  quantity  of  cotton,  he 
was  held  not  chargeable  as  garnishee.^  In  all  these  cases  the 
courts  proceeded  upon  the  obvious  principle,  that  they  had  no 
power  to  interfere  with  the  contract  between  the  defendant  and 
the  garnishee,  and  to  make  the  latter  pay  in  money,  what  he  had 
agreed  to  pay,  and  the  defendant  had  agreed  to  receive,  in  some- 
thing else.^ 

Still  we  find  in  Maryland,  that  where  a  garnishee  was  indebted 

1  Wrigley  v.  G«yer,  4  Mass.  101  '  Aldrich  v.  Brooks,  5  Foster,  241. 

>  McMinn  v.  Hall,  2  Tennessee,  8SS.  *  Peebles  «.  Meeds,  96  Penn.  SUte, 

See  Blackbnra  v,  Davidson,  7  B.  Monroe,  160. 

101  ;  Smith  v.  Davis,  1  Wisconsin,  447.  ^  Marshall  v.  Grand  Golf  R.  R.  ft  Bank* 

*  Willard  v.  Butler,  14  Pick.  550.  ing  Co.,  5  Lonisiana  Ancnal,  S60.    Se« 
^  Fuller  v.  O'Brien,  121  Mass.  422.  Jennings  «.  Sammers»  7  Howard  (Mi.), 

*  Smith  o.  Chapman,  6  Porter,   365.  458. 

See  Blair  v.  Rhodes,  5  Alabama,  648.  ^  Jones  v.  Crews,  64  Alabama,  868. 

*  Weil  0.  Tyler,  88  Missouri,  545 ;  48        ^  Bartlett  ».  Wood,  32  YermoBt,  878. 
Ibid.  581.  See  Cherry  9.  Hooper,  7  Jones»  88. 

7  Mims  p.  Parker,  1  Alahama,  421. 
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to  fhe  defendant  in  a  sum  of  money,  payable,  by  express  agree* 
ment,  in  work  and  labor,  he  was  charged.^  And  in  Massachu- 
sette,  it  has  been  decided  that  the  maker  of  a  note  payable  in 
harseSy^  or  in  ffoods^^  could  be  held  as  garnishee.  This  unusual 
decision,  however,  rests  upon  an  express  statutory  provision, 
authorizing  one  who  was,  when  served  with  process,  ^'  bound  to 
deliver  to  the  defendant,  at  a  then  future  day,  any  specific  arti- 
cle or  articles  whatsoever  other  than  money,"  to  be  declared 
garnishee  of  the  defendant,  and  permitting  him  to  deliver  the 
specific  articles  to  the  sheriff,  when  execution  should  be  issued 
against  the  defendant  And  in  Iowa  it  was  held,  that  judgment 
might  be  rendered  against  a  garnishee  on  account  of  a  debt  pay- 
able "  in  merchandise  or  trade ; "  but  that  the  judgment  should 
be  a  conditional  one,  for  the  amount  of  the  garnishee's  debt,  but 
to  be  discharged  in  merchandise,  at  a  fair  value,  to  be  placed  at 
the  disposal  of  the  sheriff;  on  failure  whereof  the  judgment,  on 
motion,  to  become  absolute,  for  which  a  general  execution  could 
issue.* 


§  551.  The  debt  from  the  garnishee  to  the  defendant,  in  respect 
of  which  it  is  sought  to  charge  the  former,  must  moreover  be  ab- 
solutely payable,  at  present  or  in  future,  and  not  dependent  on 
any  contingency.  If  the  contract  between  the  parties  be  of  such 
a  nature  that  it  is  uncertaiil  and  contingent  whether  anything 
will  ever  be  due  in  virtue  of  it,  it  will  not  give  rise  to  such  a 
credit  as  may  be  attached;  for  that  cannot  properly  be  called  a 
debt,  which  is  not  certainly  and  at  all  events  payable,  either  at 
the  present  or  some  future  period.*  Therefore,  where  an  attempt 
was  made  to  attach  by  garnishment  of  a  ship-owner,  the  wages 
of  a  sailor  employed  on  his  ship,  then  at  sea,  and  which  had  not 
arrived  at  any  port  of  unlading,  as  it  was  uncertain  whether  the 
ship  ever  would  arrive,  and,  therefore,  whether  anything  would 
ever  become  due  to  the  defendant,  it  could  not  be  called  a  debt, 
and  the  garnishee  was  therefore  not  chargeable ;  ^  and  this  though 


^  Londennan  ».  WUson,  2  HairU  ft 
Johnson,  879. 

*  Conastock  v.  Farnum,  2  Mass.  96b 

B  Clark  V.  King,  2  Mass.  524. 

«  Stadler  9.  Pannlee»  14  Iowa,  175. 

»  Cnshing's  Trustee  Process  87  ;  Rob- 
erts 0.  Drinkard,  S  Met4!dfB  (Ky.),  809  ; 
RoneU  v.  CHngan,  88  Mississippi,  IM ; 
Bishop  V,  Yoang,  17  Wisconsin,  46 ;  Fos- 
ter V.  Singer,  69  Ibid.  892 ;  Edwards  v. 
Boepke,  74  Ibid.  671 ;  Wood  v.  Buxton, 


108  Mass.  102  ;  Maduel  v.  Monsseauz,  29 
Louisiana  Annual,  228  ;  Reinhart  v.  Har- 
destj,  17  Nevada,  141 ;  Hanover  F.  I.  C!o. 
V.  Connor,  20  Illinois  Appellate,  297  ; 
Beckham  v.  Carter,  19  Missouri  Appeal, 
696  ;  and  the  subsequent  cases  in  this 
section. 

*  Wentworth  o.  Whittemore,  1  BCass. 
471  ;  The  Lizsie  WiUiams,  11  Federal  Be- 
porter,  619. 
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the  vessel  had  arrived  just  outside  of  the  harbor  to  which  she 
was  bound,  and  was,  by  grounding,  prevented  from  entering  it^ 
So,  where  there  was  a  contract  between  the  shipper  of  a  cargo 
and  the  owner  of  the  ship,  that  the  latter  should  receive  a  share 
of  the  profits  arising  on  the  cargo ;  and,  before  the  completion  of 
the  voyage,  the  shipper  was  summoned  as  garnishee  of  the  owner; 
the  court  regarding  it  as  contingent  whether  the  ship  would  suc- 
cessfully terminate  the  voyage,  or  if  so,  whether  there  would  be 
any  profits  on  the  cargo,  considered  that  there  was  no  debt  capa- 
ble of  attachment.^  The  cases  bearing  on  this  point  are  too 
numerous  to  be  further  stated  here,  but  they  are  cited  in  a  note.^ 

§  552.  But  while  the  proposition  that  a  debt  not  actually  and 
at  all  events  payable,  but  depending  on  a  contingency,  cannot  be 
attached,  is  sufficiently  simple,  the  application  of  it  to  particular 
cases  which  raise  the  question  of  contingent  or  not,  is  not  al- 
ways of  easy  solution.  This  much,  however,  may  be  consid- 
ered as  clear,  —  that  the  contingency  must  afifect  the  property 
itself,  or  the  debt  which  is  supposed  to  exist,  and  not  merely  the 
title  to  the  property  in  the  possession  of  the  trustee,  or  his 
liability  on  a  contract  which  he  has  actually  made,  but  the  force 
or  effect  of  which  is  in  litigation.  Examples  showing  the  dis- 
tinction may  be  taken  from  the  cases  decided.  Thus,  the  wages 
of  a  sailor  on  board  a  vessel  which  has  not  arrived,  are  not  liable 
to  the  process,  because  whether  due  or  not  depends  on  the  arrival 
of  the  vessel.^  So,  shippers  of  a  cargo,  under  contract  with  the 
owner  of  the  ship  that  he  shall  have  a  share  of  the  net  profits 
arising  on  the  cargo,  are  not  liable  as  garnishees  until  the  ter- 
mination of  the  voyage,  as  it  is  altogether  contingent  whether 

1  Taber  v.  Nye,  12  Pick.  105.   Whether  Ca  v.  GaUahue,  14  Grattan,  563 ;  Stnos 

the  wages  of  a  seaman,  earned  in  the  coast-  v.  Railroad  Co.,  7  West  Viiginia,  868 ; 

wise  trade  of  the  United  States,  can  be  Grant  i;.  Shaw,  16  Mass.  841 ;  Wiiliams 

reached  by  garnishment  in  a  State  court,  v.  Marston,  8  Pick.  65  ;  Guild  v.  Hoi- 

is  in  controversy.     In  the  U.  S.  District  brook,  11  Ibid.  101  ;  Faulkner  v.  Waten, 

Court  for  the  Southern  District  of  New  Ibid.  473  ;  Tucker  i;.  Clisby,  12  Ibid.  22; 

York,  Benedict,  J.,  in  an  elaborate  opin-  Rich  v.  Waters,  22  Ibid.  563 ;  Clement  r. 

ion,  held  the  negative.     McCarty  o.  Steam  Clement,  19  New  Hamp.  460 ;  Meicham 

Propeller,  Ac.,  4  Federal  Reporter,  818.  v,  McCorbitt,  2  Metcalf,  352  ;  Sayward  v. 

The  Supreme  Court  of  Massachusetts  take  Drew,  6  Maine,  263 ;  Burke  p.  Whitcomb. 

the  opposite  ground.     Eddy  v.   D'Hara,  18  Vermont,  421  ;  Bates  v.  New  Orleans, 

182  Mass.  56  ;  White  v.  Dunn,  184  Ibid.  Ice.  R.  B.  Co.,  4  Abbott  Pract  72;  Martt 

271.  V.  Detroit  F.  k  M.  I.  Co.,  28  Michigan, 

>  Davis  V.  Ham,  8  Mass.  88.  201 ;    Dickinson  o.   Dickinson,  59  Ver- 

*  Frothingham  v.  Haley,  3  Mass.  68  ;  mont,  678;  Webster  Wagon  Co.  v.  Peter^ 

Hancock  v.  Colyer,  99  Ibid.  187 ;  Willard  son,  27  West  Viiginia,  314. 
V.  Sheafe,  4  Ibid.  235 ;  Wood  v.  Partridge,         «  Wentworth  v.  Whittemore,  1  Maai. 

11  Ibid.  488  ;    Baltimora  k  Ohio  R.  R.  471. 
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anything  will  ever  be  due.^  There  are  jmany  other  cases  of  a 
similar  eharad;er,  but  these  two  are  sufficiently  distinct  to  show 
what  is  intended  in  the  decisions  by  the  term  eantingenty  -^  that 
is,  an  uncertainty  whelBher  anything  will  ever  come  into  the 
hands  of  l^e  trustee,  or  whether  he  will  e^er  be  indebted;  the 
uncertainty  'arising  irons  the  contract,  express  or  implied,  be^ 
tween  tiie  debtor  and  the  trwtee.  This  principle  has  never  been 
applied  to  a  case  where  property  is  actually  in  the  possession  of 
ibe  garnishee  claimed  by  the  debtor,  jhis  right  to  it  being  in  con- 
troversy, nor  to  demands  against  the  garnishee  himself  in  the 
nature  of  a  debt  due  to  the  defendant,  which,  however,  may  be  in 
dispute  between  than.  In  such  eases  the  process  is  considered 
as  attaching,  and  is  postponed  until  a  liability  to  the  debtor  is 
ascertained.'^ 

Therefore,  where  the  garnishee  answered  tiiat  he  had  a  sum  of 
money  in  his  hands,  the  right  to  which  was  contested  between 
the  defendant  and  other  parties,  and  had  been  submitted  to 
referees,  the  court  held,  that  here  was  no  contingency  as  to  the 
property,  bitt  merely  as  to  the  title,  and  that  such  contingency 
did  not  discharge  the  garnishee ;  and  that  the  proceedings  might 
he  postponed  until  it  should  be  ascertained  to  which  party  the 
money  belonged.^  So,  where  a  garnishee  had  purchased  certain 
;property  of  the  defendant,  under  a  contract  to  pay  for  the  same 
within  JBL  stipulated  time,  unless  within  that  time  he  should  elect 
to  recanvey  the  property ;  and,  before  the  expiration  of  the  time, 
and  before  he  had  elected  to  reconvey  the  property,  he  was  sum- 
moned as  garnishee  of  the  defendant ;  and  objection  was  made  to 
his  being  charged,  on  the  ground  that  his  liability  depended  on  a 
contingency,  which  had  not  happened  when  he  was  garnished;  it 
was  held,  that  the  case  was  not  one  of  contingency  such  as  to 
exempt  the  garnishee  from  liability.^  So,  where  a  contractor 
had  done  work,  the  payment  lor  which  was,  by  the  terms  of  the 
contract,  to  be  made  on  the  estimate  and  certificate  of  an  en- 
gineer ;  and  there  was  nothing  further  to  be  done  by  the  con- 
tractor to  entitle  him  to  be  paid ;  it  was  held,  that  the  fact  that 
the  engineer's  estimate  and  certifieate  had  yet  to  be  made,  was 
not  a  contingency  which  prevented  the  party  for  whom  the  work 
was  done  from  being  charged  as  garnishee  of  the  contractor.^ 

1  Daris  o.  Ham,  3  Maae.  88 ;  Cutter  ».         *  Thorndike  v.  DeWolf,  8  Pidc  130 ; 

Perkins,  47  Maine,  557.  .  Weil  r.  Posten,  77  Missoari,  284. 

<  Tbonidike  v.  DeWoff,  6  Pick.  120  ;         *  Smith  v.  Gaboon,  87  Maine,  S81. 
Dwinel  v.  Stone,  80  Maine,  884  ;  Downer         ^  Ware  p.  Qowen,  65  Maine,  584. 
V.  Curtis,  25  Yeimont,  850. 
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§  552  a.  In  Michigan,  under  a  statute  enacted  in  1879,  a  gar- 
nishee may  be  held  '^liable  on  any  contingent  right  or  claim 
against  him  in  favor  of  the  principal  defendant "  Under  that 
act  this  case  arose :  C.  contracted  with  B.  and  others,  a  building 
committee,  to  build  for  them  a  church.  Payments  were  to  be 
made  as  the  work  progressed,  to  the  amount  of  ninety  per  cent 
of  the  estimates,  and  the  balance  after  completion.  A  forfeiture 
was  agreed  upon  in  the  event  that  the  work  was  not  done  by  the 
time  stipulated.  A  creditor  of  C,  while  the  work  was  in  prog- 
ress, caused  the  building  committee  to  be  summoned  as  gar- 
nishees of  G.  When  summoned  they  had  already  made  large 
payments  to  him,  and  insisted  that  nothing  was  then  due  from 
them  to  him.  The  garnishing  plaintiff  disputed  this ;  but  claimed 
that,  whether  that  was  so  or  not  he  had,  under  the  provisions  of 
the  act,  a  right  to  hold  the  garnishees  for  anything  that  might 
subsequently  become  owing  to  C.  for  work  done  by  him  under 
the  contract ;  because  G.  's  right  was  contingent  on  his  perform- 
ing his  contract;  and  so  the  case  was  within  the  very  words  of 
the  statute.  But  the  court  rejected  this  claim,  and  discharged 
the  garnishee.^ 

§  553.  As  the  attaching  plaintiff  can  acquire  no  other  or 
greater  rights  against  the  garnishee  than  the  defendant  has,  it 
follows  that,  though  the  garnishee  be  indebted  to  the  defendant, 
yet  if  there  be  anything  to  be  done  by  the  latter  as  a  condition 
precedent  to  his  recovering  his  debt  in  an  action  against  the  gar- 
nishee, the  plaintiff  cannot  obtain  judgment  against  the  garnishee 
without  performing  the  condition.  Thus,  where  a  railroad  com- 
pany was  summoned  as  garnishee  of  one  who  had  contracted  to 
do  work  on  its  road,  and  it  appeared  that  the  contract  under 
which  the  work  was  done  provided  that  the  contractor  should  not 
receive  the  amount  of  the  final  estimate  of  his  work,  until  he 
should  release,  under  seal,  all  claims  or  demands  upon  the  com- 
pany arising  out  of  the  contract ;  and  at  the  time  of  the  garnish- 
ment he  had  not  executed  such  a  release ;  it  was  held,  that  the 
company  could  not  be  charged  as  garnishee.^  So,  where  an  exec- 
utor was  garnished  on  account  of  a  legacy  bequeathed  to  the  de- 
fendant, which  the  defendant  could  not  have  recovered  without 
giving  the  executor  a  refunding  bond;  the  executor  could  not  he 
charged  as  garnishee  until  the  plaintiff  indemnified  him.^    So, 

1  Webber  «.  Bolte,  61  Michi^n,  113.      Sorsby,  84  Louisiana  Annoal,  588  ;  LindMi 
s  Baltimore  k  Ohio  R.  R.  Co.  v.  Mc-    v.  Murdy,  37  Kansas,  152. 
Cullough,  12  Grattan,  595.    See  Kate  v,         •  Roes  ».  McKinny,  2  Bawle,  227. 
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where  a  party  contracted  to  perforin  a  specified  amount  of  labor, 
and  the  performance  thereof  was  by  the  terms  of  the  contract  a 
condition  precedent  to  the  right  to  recover  pay  therefor,  and  he 
voluntarily  abandoned  the  work  before  it  was  completed,  without 
fault  on  the  other  side ;  it  was  held,  that  he  was  not  entitled  to 
recover  a,  pro  rata  compensation  for  the  amount  of  labor  performed 
by  him ;  and  that  the  party  for  whom  the  work  was  done  could 
not  be  charged  as  his  garnishee  in  respect  thereof.^ 

§  553  €u  It  is  not  sufficient,  to  charge  a  garnishee,  to  show 
that  he  owes  something  to  the  defendant,  but  the  amount  owing 
must  be  shown ;  otherwise  the  proper  foundation  for  a  judgment 
against  him  is  not  laid.^ 

§  554.  The  further  consideration  of  the  liability  of  a  gar- 
nishee, in  respect  of  indebtedness  to  the  defendant,  will  be  prose- 
cuted in  the  succeeding  chapters  under  the  following  heads :  — 

I.  The  garnishee's  liability,  as  affected  by  the  time  when  his 
debt  to  the  defendant  is  payable. 

II.  As  affected  by  his  having  co-debtors,  and  by  the  number 
of  the  defendants,  and  the  number  of  his  creditors. 

m.    His  liability,  as  a  party  to  a  promissory  note. 

IV.  His  liability,  as  affected  by  pre-existing  contracts  with 
the  defendant  or  third  persons. 

V.  As  affected  by  a  fraudulent  attempt  by  the  defendant  to 
defeat  the  payment  of  his  debts. 

VI.  As  affected  by  an  equitable  assignment  of  the  debt 

VIL  As  affected  by  the  commencement,  pendency,  and  com- 
pletion of  legal  proceedings  against  him,  by  the  defendant,  for 
the  recovery  of  the  debt 

1  Kettle  V,  Harvey,  21  Vermont,  801.  >  Marks  v.  Reinbeiig,  16  Lonisiana  An- 
See  Otis  9.  Ford,  64  Maine,  104.  nnal,  848.    See  Poor  v.  Colbum,  57  Penn. 

State^  415. 
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CHAPTER  XXVL 

THE  GARKISHEE'S  LIABTLITT,   AS  AFFECTED  BT  THE   TKB  WRBR  HH 

DEBT  TO  THE  DEPENDANT  IS  PATABLR 

§  555.  Though  the  doctrine  is  well  settled,  th«t  where  It  is 
contingent  Whether  the  garnishee  will  ever  owe  flie  defendant 
money,  he  cannot  be  made  liable,  it  by  no  means  follows,  that 
where  there  is  a  present  debt,  payable  in  the  future,  the  same 
exemption  exists.  Where  a  system  of  credit  is  so  extensively 
establifilhed  as  in  this  country,  it  would  greatly  impede  the  col- 
lection of  debts,  if  no  credits  of  a  defendant  could  be  reached  but 
those  actually  due  and  payable  at  the  time  of  the  garnishment 
Hence,  in  some  States,  it  has  been  provided  by  express  enact- 
ment for  the  attachment  of  debts  not  falling  due  until  after  the 
service  of  the  writ ;  though  on  general  principles  such  provision 
would  seem  to  be  unnecessary,  since  the  almost  uniform  current 
of  decision  has  been  in  favor  of  the  operation  of  the  garnishment 
in  such  cases. 

I  556L  In  Tennessee,  it  has  been  held  that  a  debt  not  due  can- 
not be  attached.  In  the  case  in  which  this  decision  was  had,  it 
appeared  that  the  garnishee  owed  the  defendant  money,  which 
was  not  due  at  the  time  of  the  garnishment,  but  became  due  be- 
tween that  time  and  the  filing  of  the  answer,  and  was  paid  at 
maturity.  The  court  said :  "  By  the  provisions  of  the  act,  the 
;person  is  summoned  to  answer  what  he  is  indebted  at  the  time 
oi  the  summons.  There  is  no  equitable  construction  by  which 
the  court  can  feel  authorized  to  go  beyond  the  words  of  the  act, 
to  reach  a  case  of  indebtedness;  the  act  has  been  taken  with 
strictness. "  *  This  is  believed  to  be  the  only  State  in  which  this 
position  is  taken,  and  from  the  report  of  this  case  we  are  justi- 
fied in  supposing  that  the  general  principles  bearing  on  the 
matter  were  not  presented  by  counsel,  or  considered  by  the  court 
The  court  say :  "  The  person  is  summoned  to  answer  what  he  is 
indebted  at  the  time  of  the  summons ;  "  and,  confounding  indebt* 
edness  with  time  of  payment,  they  consider  that,  because  the 
debt  was  not  actually  due  and  payable  at  the  time  the  garnishee 

1  Childress  «.  Dicldns,  S  Yeiger,  113 ;  McMinn  o.  Hall,  2  TennesBee,  8S8. 
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was  summoued,  it  wag  no  debt  Tbey  overlook  the  fact  that  j 
the  law  everywhere  recognizes  the  existence  of  debitum  in  prce^ 
senti  solvendtum  inftUurOy  and  that  one  who  has  engaged  to  pay 
another  a  sum  of  money  at  a  future  time  is  as  much  a  debtor  as 
he  whose  time  of  payment  has  already  passed.  It  is  sufficient  to. 
say,  that  this  decision  is  adverse  to  the  entire  adjudications  else- 
where,  in  England  and  this  country,  and  must  be  considered  as 
overborne  by  the  weight  of  authority,  as.  well  as  by  principle. 

§  557.    Thus,  by  the  custom  of  London,  money  due  to  a  de-      \ 
fendant  from  a  garnishee,  but  not  payable  at  the  time  of  the  gar-       \ 
nishment,  may  be  attached,  and  judgment  may  be  rendered  in       ; 
respect  thereof  at  once,  but  no  execution  shall  issue  till  the  time        \ 
of  payment  arrives.^    The  same  doctrine  has  been  announced  in 
Maine,^  Massachusetts,^  Pennsylvania,*  Maryland,^  North  Caro- 
lina,® Alabama,^  Indiana,®  and  Arkansas,^  and  may  be  regarded 
as  firmly  establi^ed.     And  where  the  debt  exists,  but  the  time 
when  it  may  become  payable  depends  upon  a  notice  to  be  given 
by  the  defendant  to  the  garnishee,  it  may  be  attached^  though  no 
such  notice  have  been  given.  ^^ 

§  558.  A  singular  case  occurred  in  Vermont,  where  one  sum- 
moned as  garnishee  had  given  the  defendant  a  promisspry  note, 
in  which  was  embodied  a  clause  in  these  words .  ^  I  am  at  my 
option  about  paying  the  principal  of  this  note,  while  I  pay  the 
interest  annually. ''  The  garnishee  claimed  that  this  clause  ex- 
empted him  from  liability,  under  a  statute  which  provided  that 
one  may  be  held  liable  as  garnishee  for  "  money  due  to  the  prin- 
cipal defendant,  before  it  has  become  payable,"  but  "shall  not 
be  compelled  to  pay  it  before  the  time  appointed  therefor  by  the 
contract**  The  court,  however,  very  properly  held  otherwise, 
and  charged  the  garnishee.  ^^ 

§  559.  But  in  order  to  attach  a  debt  payable  infuturo,  it  must 
be  a  certain  debt,  which  will  become  payable  upon  the  lapse  of 
time,  and  not  a  contingent  liability,  which  may  become  a  debt 


iv.  Lond.  261,  262.  7  Branch  Bank  v.   Pbe,   1   Alabama, 

s  Sayward  v.  Drew,  6  Maine,  268.  896  ;  Cottrell  v.  Varnum,  6  Ibid.  229. 

>  Willard  v.  Sheafe,  4  Mass.  285.  *  King  v.  Vance,  46  Indiana,  246. 

«  Walker  v.  Gibbs,  2  Dallas,  211 ;  1  *  Dnnnegan   v.  Byera,   17    Arkansas, 

Yeates,  255;    Fnlwefler  v.  Hngkes,    17  49& 

Penn.  State,  440.  ^^  Clapp  o.  Hancock  Bank,  1   Allen, 

*  Sleuart  v.  Weirt,  1  Haim  &  JohsBon^  894 ;  Nichols  o.  Scofield,  2  Rhode  Island, 
536.  128. 

•  P«u»  ft,  Jeoea^  8  Miiiph^»  2^6.  ^  Fay  «.  Smith,  25  Yeimont,  610. 
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or  not,  on  the  performance  of  oflier  acts,  or  the  happening  of 
some  uncertain  event.  Thus,  where  it  was  sought  to  attach  the 
wages  of  an  employee  in  a  factory,  and  it  appeacred  that  when  he 
became  such  he  signed  a  written  agreement  that  the  company 
might  pay  his  wages  at  such  times  and  in  such  parts  as  it  might 
from  time  to  time  elect ;  that  he  would  continue  in  its  employ- 
ment, unless  the  contract  should  be  terminated  by  mutual  assent, 
until  the  expiration  of  thirty  days'  notice  of  his  intention  to 
leave;  and  that  if  he  should  leave  without  first  giving  and 
^  working  out "  such  notice,  all  wages  should  be  liable  to  forfeit- 
ure to  the  company ;  and  that  this  contract  remained  in  force, 
and  no  notice  had  been  given  by  the  defendant  of  his  intention  to 
leave ;  it  was  held,  that  it  was  not  a  case  of  dehitum  in  prcennti 
solvendum  infuturo;  that  nothing  was  due  to  the  defendant  until 
he  should  give  and  "  work  out "  the  notice ;  and  that  it  would 
make  no  difference  that  the  wages  were  reckoned  by  the  day,  and 
that,  as  a  matter  of  accommodation  and  favor,  the  practice  of  the 
company  had  been  to  make  advances  or  payments  on  account  at 
regular  periods.*  So,  where  one  contracted  to  do  certain  work 
for  a  city,  by  a  certain  day,  for  which  he  was  to  receive  a  stipu- 
lated sum ;  and  before  the  arrival  of  the  day  of  completion,  the 
city  was  summoned  as  his  garnishee ;  it  was  held,  that  the  con- 
tract was  entire  and  not  apportionable ;  that  the  city  became  lia- 
ble for  the  work  when  it  was  completed,  and  not  before ;  and  that 
no  debt  existed  at  the  time  of  the  garnishment.*  So,  where  the 
salary  of  a  minister  was  payable  quarterly,  with  an  agreement 
that  if  he  entered  on  a  quarter  and  did  not  complete  it,  nothing 
should  be  due  for  such  service ,  and  the  minister,  in  the  middle 
of  a  quarter,  tendered  his  resignation,  which  was  accepted;  and 
the  parish  afterwards  voted  to  pay  him  pro  rata  for  the  time  of 
his  service,  after  the  commencement  of  the  quarter ;  it  was  held, 
that  the  parish  was  not  liable  as  garnishee  of  the  minister,  on  a 
process  served  after  the  resignation  and  before  the  passing  of  the 
vote,  because  when  the  process  was  served  there  was  no  debt, 
and  the  subsequent  vote  could  not  relate  back,  so  as  to  make  a 
debt  at  that  time.^  So,  under  a  statute  authorizing  a  garnishee 
to  be  charged  on  a  **debt  thereafter  to  become  due,**  it  was  held 
that  there  must,  at  the  time  of  the  garnishment,  be  a  subsisting 
debt  payable  infiUuro,  and  that  an  indebtedness  thereafter  origi- 
nating could  not  be  affected  by  the  garnishment^ 

1  Potter  V.  Cain,  117  Mass.  288.  See  BaltimoTe  k  Ohio  R.  B.  Go.  v.  G«Ua- 

*  Coburn  v.  Hartford,  38  Conn.  290.        hoe,  14  Grattan^  563. 

'  Wyman  v.  Hichborn,  6  Gushing,  264.         *  Thomas  v.  Gibbons,  61  Iowa,  50. 
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CHAPTER  XXVtt 

THE  garnishee's  LIABILITY,  AS  AFFECTED  BY  HIS  HAVING  CO- 
DEBTORS,  AND  BY  THE  NUMBER  OF  THE  DEFENDANTS^  AND  THE 
NUMBER  OF  HIS  CREDITORS. 

§  560.  His  liability  as  affected  by  his  having  Co-debtors, 
Where  several  persons  are  jointly  and  severally  liable  for  a  debt, 
any  one  of  them  may  be  garnished  and  subjected  to  a  judgment 
for  the  whole  amount  of  the  debt,  in  the  same  manner  that  he 
might  be  sued  by  the  defendant  without  his  co-debtor  being 
joined  in  the  action.^  But  it  is  unadvisable  in  any  case  to 
garnish  one  of  several  joint  and  several  debtors,  without  joining 
the  others,  if  practicable ;  for  a  payment  by  one  not  garnished 
will  certainly  discharge  the  liability  of  the  garnishee,  whether 
made  before  or  after  the  garnishment.  Thus,  where  it  appeared 
that  the  garnishee  and  another  had  executed  a  note  to  the  de- 
fendant, promising  to  deliver  .to  him  at  a  certain  time  five  tons 
of  hay,  and,  before  the  note  became  due,  one  of  the  makers  was 
garnished,  and  afterwards,  when  it  became  due,  the  other  maker 
paid  it,  the  court  held  this  payment  to  be  a  discharge  of  the 
garnishee.^ 

§  661.  Where  two  or  more  persons  are  jointly  liable  for  a 
debt,  if  part  of  them  only  are  garnished,  they  may,  in  Massachu- 
setts, take  advantage  of  the  non-joinder  in  abatement,  but  the 
process  will  not,  because  of  the  non- joinder,  be  considered  wholly 
void.*  In  New  Hampshire,  however,  where  one  was  summoned 
as  garnishee,  and  it  appeared  from  his  answer  that  he  was  not 
indebted  to  the  defendant  in  his  individual  capacity,  but  as  a 
partner  in  a  firm,  the  other  members  of  which  were  not  joined 
with  him  in  the  writ,  it  was  decided  that,  because  of  the  non- 
joinder of  the  other  partners,  the  garnishee  could  not  be  charged.^ 

1  Travis  v.  Tartt,  8  Alabama,  574  :  advantage  of  the  non-joinder  in  the  early 
Speak  V.  Kinsey,  17  Texas,  301 ;  Ma-  stage  of  the  proceedings.  After  his  fail- 
comber  V.  Wright,  85  Maine,  156.  nre  to  answer  and  the  issue  of  a  scire 

>  Jewett  V,  Bacon,  6  Mass.  60.     See  facias  against  him,  consequent  on  such 

Bobinson  v.  Hall,  8  Metcalf,  801 ;  Sabin  failure,   he  cannot  set  up  this  defence. 

V.  Cooper,  15  Gray,  582.  Hoyt  v.  Robinson,  10  Gray,  871 ;  Sabin 

s  Hathaway  v,  Russell,  16  Mass.  478.  v.  Cooper,  15  Ibid  582. 
But  in  such  case  the  garnishee  must  take         *  Biz  v.  £lliott,  1  New  Hamp.  184 ; 
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And  it  was  bo  held  in  Vermont,^  lowa,^  Georgia,*  Michigan,* 
Maryland,^  and  the  District  of  Columbia.^  And  it  was  so  ruled 
in  Arkansas,  in  a  case  where,  in  a  suit  against  A.,  the  plaintiff 
was  not  allowed  to  allege  that  the  garnishee  and  £.  were  in- 
debted to  the  defendant,  when  R.  had  not  been  summoned  as  gar- 
nishee.^ In  Pennsylvania,  however,  while  it  is  admitted  that 
in  common  suits  between  creditors  and  debtors,  the  latter  may 
plead  in  abatement  that  a  partner  was  m)t  named  in  the  writ,  yet 
that  the  reason  of  the  plea  in  those  cases  does  not  apply  to  at- 
tachments; and  such  a  plea  by  a  garnishee  was  disregarded.^ 
In  Connecticut  this  case  occurred:  A.  and  B.,  a  firm  in  Nev 
York,  and  C,  D.,  and  Ef.,  a  firm  in  Connecticut,  entered  into  a 
joint  real  estate  speculation,  the  net  profits  of  which  were  to  be 
equally  divided  between  the  two  firms.  The  title  to  the  Tand 
was  conveyed  to  B.,  of  the  former  firm,  and  C,  of  the  latter,  aff 
agents  of  their  respective  firms ;  and  all  transfers  and  convey- 
ances thereof  were  made  by  them;  and  C,  was  the  treasurer  of 
the  speculation,  and  received  and  paid  out  all  moneys  connected 
therewith.  C,  on  behalf  of  the  members  of  both  firms,  con- 
tracted with  M.  for  the  erection  of  a  building;  but  M.  was  not  at 
any  time  informed  that  A.  and  B.  were  interested  in  the  specu- 
lation or  in  the  contract  with  him.  He  performed  the  work,  and 
there  became  due  him  therefor,  $2030.  Thereafter  suits  by  at- 
tachment were  brought  by  several  parties  against  M.,  in  which 
all  the  partners  in  the  two  firms,  except  A.,  were  garnished,  and 
judgments  having  been  obtained  therein,  and  executions  issued, 
and  demand  made  upon  C,  he  paid  the  amounts  of  the  judg- 
ments. Afterwards  H.  brought  suit  against  M.,  and  garnished 
ail  the  members  of  both  firms,  and  upon  the  judgment  therein 
obtained  C.  paid,  as  garnishee,  $121.85,  which  was  not  sufiicient 
to  satisfy  H.  's  judgment  Thereupon  H.  claimed  his  right  to  a 
further  payment  from  the  members  of  the  firm,  which  they  re- 
sisted, claiming  that  the  previous  payments  made  by  C,  under 
the  prior  judgments,  were  valid,  and  constituted  pro  tanto  a  dis- 
charge of  their  liability.  H.  contended  that  the  non-joinder  of 
A.  as  garnishee  in  those  suits  might  have  been  set  up  by  the 

Hndaon  v.  Hnnt,  5  Ibid.  538 ;  Atkins  v.  McLellan,  76  Michigan,  598 ;   Hamilton 

Prescott,  10  Ibid.  120.  r.   Rogera,   67   Ibid.  135  ;  Londsberg  v. 

1  Pettes  V,  Spalding.  21  Vermont,  66.  Bullock,  79  Ibid.  278. 

See  Wellover  v.  Soule,  SO  Michigan,  481.  *  O'Connell    «.   Aokennoa,  62  Maiy- 

*  Wilson  V.  Albright,  2  O.  Greene,  125.  land,  3S7. 

*  Hosktns  r.  Johnson,  24  Georgia,  625.  •  Ellicott  v.  Smith,  it  Cranch  a  C.  543^ 
4  Hirth  V.    Pfeifle,  42  Michigan,  31 ;  ^  Frizaell  v,  WiUard,  37  Arkansas,  478. 

Karkham  v,  Gehan,  Ibid.  74  ;  Kennedy  v.         *  Brealsibnl  n.  Meade,  1  Yeataa,  488. 

[604J 


I 


CHAP.  XXYII.}  YSm  CIMIEBTQBS,  ETC.  §,  565 

gamisheea  as  a  defence^  and  therefore  must  be  arailable  m  EL 's 
favor  against  the  validity  of  the  ganiishineiLts  in  which  A. 's 
name  was  omitted.  This  position  was  not  sustained,  and  the 
payments  made  by  C.  were  held  a  valid  defence  against  any  fur- 
ther liability  of  the  members  of  the  firms  as  garnishees.^ 

9  562»  But  where  the  garnishees  were  partners  in  a  firm,  part 
oi  the  members  of  which  resided  in  another  State,  and  the  names 
of  all  the  members  were  contained  in  the  writ,  it  was  held  that, 
as,  if  an  action  had  been  brought  against  them,  a  service  on 
those  within  the  jurisdiction  would  be  sufficient,  so  the  garnish- 
ment of  the  resident  partners  was  sufficient  to  hold  the  funds  of 
the  defendant  in  the  hands  of  the  fixm.^ 

§  563.  And  in  all  such  cases,  as  well  where  the  co-debtors  not 
summoned  reside  within  the  State,,  and  the  garnishees  do  not 
object  on  that  account  to  answer,^  as  where  those  not  summoned 
reside  out  of  the  State,^  if  it  appear  by  the  answers  that  time  is 
wanted  to  ascertain  the  condition  of  the  funds,  or  the  liability 
of  any  of  the  other  partners,  who  are  not  summoned,  on  account 
of  any  acceptance  or  engagement  they  have  entered  into,  or  of 
any  suit  brought  against  them,  the  process  will  be  stayed  until 
full  information  can  be  obtained.^ 

§  564.  There  is,  however,  a  case  which  constitutes  an  excep- 
tion to  the  rule  that  resident  partners  may  be  garnished,  and  the 
funds  in  the  hands  of  the  firm  thereby  attached,  though  other 
members  of  the  firm  reside  in  another  State.  The  exception  is, 
where  part  of  the  firm  reside  in  this  country  and  part  in  a  for- 
eign country.  There,  it  has  been  decided  that  the  resident  part- 
ners cannot  be  held  as  garnishees.® 

§  564  a.  Where  a  garnishment  proceeding  is  instituted  against 
a  firm,  the  names  of  the  individual  members  of  it  must  be  set 
out  in  the  process.  A  proceeding  against  ^Hhe  firm  of  A.,  B., 
A  Co.''  charges  no  member  of  it.^ 

§  565.  Where  several  persons,  members  of  a  partnership,  are 
summoned  as  garnishees,  and  one  of  them  answers,  admitting  a 

*  Hawley  V.  Atherton,  89  Gonn.  809.  <  Parker  i^  Danforth,  16  Maea.  299. 

>  Pkurker  v.  Danforth,    16  Mass.  299;         *  Parker  v.  Danforth,  16  Mass.  299; 

Atkins  V.  Prescott,  10  New  Bamp,  120 ;  Coaliing's  Trustee  Process,  §  92. 
Warner  p.  Perkins,  8  Cushing,  618  ;  Peck         ^  Kidder  v.  Packard,  13  Mass.  80. 
V.  Baraom,  24  Vermont,  75.  '  Keid  o.  McLeod,  20  Alabama,  576. 

•  Hatliawiy  v.  Rnasall,  16  Maat.  478. 
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debt  due  from  the  firm  to  the  defendant,  it  is  held,  in  Missis- 
sippi, that  his  anfTw^er  will  authorize  a  judgment  against  all  the 
partners.^ 

§  565  a.  Where  several  persons  are  summoned  under  the  same 
writ,  as  garnishees  of  the  same  defendant,  and  they  are  not 
jointly  indebted  to  the  latter,  neither  one  can  defend  against  his 
liability  by  showing  that  he  was  not  jointly  indebted  with  the 
other  garnishees :  the  liability  of  each  must  be  determined  by 
his  individual  relations  to  the  defendant^ 

§  566.  His  liability  a%  affected  by  the  number  of  the  DefendaidM 
and  the  number  of  his  Creditors.  Where  there  are  several  defend- 
ants, the  property  of  each  is  of  course  liable  for  the  whole  debt. 
In  such  case,  if  it  appear  that  the  garnishee  is  indebted  to  one  or 
more  of  the  defendants,  though  not  to  all,  he  will  be  charged.' 
But  where  a  garnishee  is  indebted  to  several  persons  jointly,  an 
important,  and,  in  one  of  its  aspects,  a  vexed,  question  arises, 
whether,  in  respect  of  that  indebtedness,  he  can  be  charged  as 
garnishee  of  part  of  his  creditors.  This  question  will  be  consid- 
ered under  two  heads:  I.  In  relation  to  Partnerships;  and  II 
In  relation  to  other  cases  of  joint  creditors  of  the  garnishee. 

§  567.  1.  Partfierships.  The  attachment  of  a  debt  due  to  a 
copartnership,  in  an  action  against  one  of  the  partners,  is  justly 
distinguishable  from  the  seizure  on  attachment  or  execution  of 
tangible  effects  of  the  firm  for  the  same  purpose.  Hence  we 
find  the  Supreme  Court  of  Alabama  holding,  in  the  same  case, 
that  partnership  property  may  be  sold  to  pay  the  debt  of  one 
partner,  but  that  a  debt  due  to  a  firm  cannot  be  taken  by  garnish- 
ment for  that  purpose.  The  reason  assigned  is,  that  in  the  case 
of  a  sale,  the  property  is  not  removed,  and  cannot  be  appropri- 
ated until  all  liens  upon  it,  growing  out  of  or  relating  to  the 
partnership,  are  discharged;  while  in  the  other  case,  the  judg- 
ment against  the  garnishee,  if  acquiesced  in,  changes  the  right 
of  property,  and  devests  the  copartner's  title  to  the  property 
attached;  which  cannot  be  done  so  long  as  the  partnership  ac 
counts  remain  unsettled,   or  its  debts  unpaid.*    Much  force  is 

1  Anderson  v,  Wanzer,  6  Howaid  (ML),  ker  v.  GuiUow,  10  Ibid.  103 ;  Caignett  v. 

587.  Gilband,  2  Yeatea,  35  ;  Locket  v.  Child, 

>  Curry    o.   Woodward,   58   Alabama,  11  Alabama,  640.    Sed  amlra^  Ford  v. 

871.  Detroit  D.  D.   Ca,   50  Michigin,  S58; 

s  Thompson  v.  Taylor,  13  Maine,  420  ;  Farwell  v.  Chambers,  62  Ibid.  316. 
Stone  V.  Dean,  5  New  Hamp.  502  ;  Par-         ^  Winston  v.  Ewing,  1  Alabama,  129. 
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giyen  to  this  reason,  when  it  is  remembered  that  garnishment 
is  essentially  a  legal  proceeding,  and  not  adapted  for  the  ascer- 
tainment and  settlement  of  equitable  rights  between  the  gar- 
nishee and  the  defendant ;  and  that  a  court  of  law  has  no  power 
to  impound  the  debt,  until,  by  an  adjustment  of  all  the  partner- 
ship afiFairs,  it  shall  appear  whether  the  defendant  has  any  and 
what  interest  in  the  general  surplus,  or  in  the  particular  debt 
so  impounded.^ 

§  568.  In  Massachusetts,  this  question  came  up  at  an  early 
day,  and  the  court,  while  deciding  that  the  garnishee  could  not 
be  charged,  intimated  that  if  a  partner  of  the  firm  were  sum- 
moned, and  disclosed  that  the  defendant  had  an  interest  in  the 
partnership  effects  after  all  the  partnership  debts  were  paid,  the 
garnishee  might  be  held.^  There  are,  however,  great  and  appar- 
ently insuperable  difficulties  in  the  way  of  such  an  investigation, 
which  will  immediately  occur  to  the  legal  mind,  and  demon- 
strate its  impracticability.  The  same  point  came  up  before 
Justice  Stobt,  on  the  circuit,  in  a  case  where,  in  a  suit  against 
G.  &  G.,  the  garnishee  answered  that  he  was  indebted  to  G.  & 
L. ;  one  of  the  defendants  being  a  member  of  both  firms.  The 
court,  in  deciding  against  the  liability  of  the  garnishee,  ob- 
served: ^^In  order  to  adjudge  the  trustee  responsible  in  this 
suit,  it  must  be  decided,  that  the  funds  of  one  partnership  may 
be  applied  to  the  payment  of  the  debts  of  another  partnership, 
upon  the  mere  proof  that  the  principal  debtor  has  an  interest  in 
each  firm.  If  this  be  correct,  it  will  follow  that  a  separate 
creditor  of  one  partner  will  have  greater  equitable,  as  well  as 
legal  rights,  than  the  partner  himself  has.  The  general  rule 
undoubtedly  is,  that  the  interest  of  each  partner  in  the  partner- 
ship funds  is  only  what  remains  after  the  partnership  accounts 
are  taken;  and  unless  upon  such  an  account  the  partner  be  a 
creditor  of  the  fund,  he  is  entitled  to  nothing.  And  if  the  part- 
nership be  insolvent,  the  same  effect  follows. "  * 

§  569.  In  Connecticut,  this  subject  was  elaborately  and  ably 
considered,  in  a  case  where  there  were  three  members  of  a  firm 
to  which  the  garnishee  was  indebted,  and  he  was  garnished  in  a 
suit  against  one  of  them.     There  the  court  said :   ^  The  creditor 

^  Johnaon  v.  King,  6  Hamphreys,  283.         '  Lyndon  v.  Gorham,  1  Gallison,  367. 

*  Fisk  V.  Herrick,  6  Mesa.  271 ;  Upham  See  Upham    v,   Naylor,    9    Mass.    490  ; 

V.  Kaylor,  9lbid.  490;  Hawesv.  Waltham,  Ullman  v.  £ggert,  80  Illinois  Appellate, 

18  Pick.  451 ;  Balfinch  v.  Winchenbach,  810. 
8  Allen,  161. 
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can,  by  a  foreign  attachment^  take  n^tlung  but  what  the  abscood- 
ing  debtor  was  entitled  to ;  and  the  property  of  one  man  ought 
not  to  be  taken  to  pay  the  debt  of  another.  But  the  rule  claimed 
by  the  plaintiffs  would  violate  both  these  principles.  It  is  viell 
known,  that  in  partnerships  the  effects  do  not  usually^  belong  to 
the  partners  equally,  in  proportion  to  the  number.  Sometimes^ 
one  will  advance  the  capital^  which  i^  to  be  returned,  while  the 
other  is  to  transact  the  business,  aad  the  profits  only  are  to  lie 
shared  between  them.  The  effects  might  be  wanted,  not  only 
to  pay  the  partnership  debts,  but,  on  a  settlement  of  the  ac- 
counts, the  partner  in  the  execution  might  be  a  debtor  of  the 
partnership.  If,  then,  we  consider  them  tenants  in  common, 
and  permit  a  creditor  to  sell  one-half  to  pay  the  separate  debt  of 
one  partner,  we  shall,  in  many  instances,  suffer  the  property  oi 
one  man  to  be  taken  to  pay  the  debts  of  another;  and  give  to  a 
separate  creditor  of  a  parhier  a  right  over  the  effects  of  a  part- 
nership, which  such  partner  could  not  exercise ;  and  if  the  pur- 
chaser should  be  allowed  to  take  possession  of  the  effects,  he 
might  dissolve  or  destroy  the  partnership.  Bat  further:  from 
the  nature  of  partnerships,  one  partner  cannot  have,  a  separate 
right  in  any  particular  debt  or  article  of  property,  belonging 
to  the  partnership,  liable  to  his  individual  debt;  but  all  the 
effects  are  a  joint  interest ;  and  each  partner  can  have  a  sepa- 
rate interest  only  in  his  share  upon  the  winding  up  and  settle- 
ment of  the  partnership  concerns. "  ^ 

§  570.  The  position  taken  in  those  decisions  is  supported  by 
the  courts  of  New  Hampshire,^  Vermont,*  Rhode  Island,^  New 
York,*  Maryland,®  Louisiana,^  Mississippi,®  Tennessee,*  Ohio,^ 
Illinois, ^^  Missouri,^  and  Kansas.^    In  Maine, ^^  Pennsylvania,^ 

^  Church  V.  Knox,  2  Conn.  514.  ^^  Ripley  v.  Poople'&S.  Bank,  18  Bitun- 

*  Atkins  V.  Prescott,  10  New  Hamp.    well,  430. 
120.  ^  Kingsley  o.   MiaBoori  Fin  Ca»  14 

*  Towne  v.  Leach,  82  Vanoont,  747.  Hiasouri,  467 ;  Sheedy  n.  Second  Kat. 
«  Sweet  V,  Reed,  12  Rhode  Island,  121.  Bank,  62  Ibid.  17  ;  Pollis  o.  Fox,  S7 
s  Barry  i;.  Fi8her,39  Howard  Pract.521.     Miasouri  Appeal,  592. 

*  People's  Bank  v,  Sbryock,  48  Mary-        "  Trickett  v.  Moore,  34  Kansas,  751 
hind,  427,  overruling  Wallace  v.  Patter-        "  Whitney  v.  Monroe,  1*  Maine,  42 ; 
son,  2  Harris  &  McHenry,  468.  Thompmn  v,  Lewia^  84  Ibid.  167 ;  Smith 

f  Smith    9.    McMidcen,    8   Loauiana  «.  Cahoon,  87  Ibid.  281 ;  Bumell  v.  Weld, 

Annual  319 ;  Thomas  v.  Losk,  13  Ibid.  59  Ibid.  423  ;  Parker  v.  Wright,  66  Ibid. 

277.  392. 

8  Mobley  v.  Lonbat,  7  Howard  (ML )»  ^^  McCarty  v.   £mlen»  2  Dallas,  277 ; 

818  ;  Williams  v.  Gage,  49  Mississippi,  777.  2  Yeates,  190  ^  Lewis  v.  Paine,  1  L^ 

*  Johnson  v.  King,  6  Humphreys,  233.  Gazette  R.  508. 
^  Myers  r.  Smith,  29  Ohio  State,  120. 
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and  South  Carolina,^  the  contrary  .doctrine  prevails;  but  in  the 
reported  cases  in  those  States  we  look  in  vain  for  any  substan- 
tial foundation  of  reason  or  expediency  upon  which  it  can  rest, 
or  for  any  views  calculated  to  shake  confidence  in  the  conclusion, 
that  partnership  credits  caix  in  no  case  be  taken,  by  garnishment, 
to  pay  the  individual  debt  of  one  member  of  a  jGLrm.^ 

The  extent  to  which  the  courts  will  uphold  the  rights  of  part- 
nership creditors  to  partnership  assets,  as  against  a  creditor  of 
an  individual  member  of  liie  iirm,  is  illustrated  in  a  case  in 
Maine,  where  <nie  member  of  an  insolvent  firm,  which  kept  its 
deposit  account  with  a  bank,  was  individually  indebted  to  the 
bank,  and  without  the  knowledge  of  his  .partners,  gave  the  bank 
the  checks  of  the  firm  on  Hbe  copartnership  funds  in  payment  of 
that  debt ;  after  which  creditors  of  the  firm  garnished  the  bank ; 
and  the  court  sustained  the  garnishment ;  holding  that  the  bank 
knew  that  the  payment  to  it  was  a  misapplication  of  the  funds 
of  the  firm;  that  it  was  a  fraud  upon  the  other  members  of  the 
firm,  unless  the  firm  had  enough  to  pay  all  its  debts  and  liabili- 
ties ;  that  tibe  bank  held  the  partnership  money  so  paid  to  it  in  trust 
for  the  benefit  of  the  partners;  and  that  .partnership  creditors 
could  by  garnishment  charge  the  bank  as  a  debtor  of  the  firm. 
This  was  twice  held  by  the  Supreme  Court  of  Maine ;  firstj  when 
the  note  paid  by  the  firm^s  check  was  that  of  one  parloier  alone; 
and  secondy  when  it  wus  a  note  of  one  partner,  endorsed  by  the 
other  partner  as  surety.* 

§  571.  But  when  the  partnership  has  been  dissolved  by  the 
death  of  one  or  more  partners,  leaving  one  survivor,  it  is  consid- 
ered that,  as  the  -sole  surviving  partner  is,  in  law,  the  owner  of 
all  the  partnership  effects,  a  debt  due  to  the  late  partnership 
may  be  attached  in  an  action  against  the  survivor.^ 

§  572.  n.  OtJier  Casen  of  Joint  Oreditors  vf  the  O-amuhee. 
A  -question  arises  as  to  the  liability  of  a  garnishee,  where  he  is 
indebted  to  two  persons  jointly,  who  are  not  partners,  and  is 


1  8c!i8tzi]l-v.  Bolton,  2  McCord,  478 ;  nenliip  «Aib%  tbcoB  will  be  wmethiDg 

Cliatsel  V.  Bolton,  8  Ibid.  88.  coming  to  .the  partner  against  whom  the 

'  The    Sapreme  Court  of  California,  attachment  is  laid.    Robinson  v.  Teyis, 

M iiile  holding  that,  under  the  laws  of  that  38  California,  611. 

State,    partnership   credits   may   be   at-  *  Johnsou't;.  Hersey,  70  Maine,  74 ;  78 

tached  for  the  debt  of  one  of  the  partners.  Ibid.  291. 

yet  decided  that  they  cannot  be  subjected  *  Knox  v.  Schepler,  2  Hill  (S.  C), 

to  the  payment  of  his  debt,  unless  it  ap-  685 ;  Berry  v.  Harns,  22  Maryland,  80. 
pear  that»  upon  a  settlement  of  the  part- 
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summoned  as  garnishee  of  one  of  them.  This,  it  will  be  per- 
ceived, is  a  different  case  from  that  we  have  been  considering, 
and  may  be  sustained  on  principle. 

In  Maine,  A.  and  B.  contracted  with  C.  to  cut  and  haul  lum- 
ber, and  went  on  with  the  performance  of  the  contract;  and  C, 
at  the  time  of  the  garnishment,  was  indebted  to  them  jointly  in  a 
certain  sum  of  money.  The  question  was,  whether,  in  respect 
of  that  debt,  C.  could  be  charged  as  garnishee  of  A.  alone ;  and 
the  court  held  that  he  could.  ^  In  Missouri,  the  same  point  was 
decided  in  a  case  where  the  garnishee  was  the  maker  of  a  note 
payable  to  two  jointly ;  but  the  court  do  not  give  at  large  the 
reasons  for  their  decisions.^ 

The  same  result  was  arrived  at  in  Massachusetts,  in  a  ca«e 
where  the  garnishees  had  in  their  possession  money  belonging 
to  A.  &  B.,  joint  owners  of  a  ship,  the  proceeds  of  the  sale  of 
a  cargo  of  silks,  and  were  garnished  in  an  action  against  B.  It 
was  objected  that  the  garnishees  were  not  liable,  because  the 
money  in  their  hands  was  the  joint  property  of  A.  &  B. ;  but  the 
court  held  that  a  creditor  of  either  might  attach  a  moiety  of 
the  proceeds,  and  charged  the  garnishees.' 

There  is  in  Massachusetts  a  later  case,  which  might  seem  to 
militate  against  this  doctrine,  and  therefore  demands  notice.^ 
A.  &  B.  contracted  with  a  town  to  erect  a  bam  and  do  some 
other  work  for  a  stipulated  compensation.  After  the  work  was 
done,  the  town  was  garnished  in  two  suits  against  B.,  and  in  its 
answers  disclosed  its  indebtedness  to  A.  &  B.  jointly,  and  judg- 
ments were  rendered  against  it  in  respect  of  B.  's  share  of  the 
debt.  Afterwards  A.  &  B.  joined  in  an  action  against  the  town, 
and  the  judgments  rendered  against  the  town,  as  garnishee  of 
B.,  were  set  up  in  bar  pro  tanto  of  the  recovery.  The  court, 
after  referring  to  the  garnishments,  say :  ^  In  each  of  those  suits 
the  town  was  charged,  and  a  portion  of  the  debt  due  to  the  plain- 
tiffs jointly  was  thus  adjudged  liable  to  be  appropriated  by 
process  of  law  to  the  payment  of  the  several  debt  of  one  of 
them.  This,  we  think,  was  erroneous.  It  seems  to  be  now  set- 
tled by  authorities  that  a  joint  debt  cannot  thus  be  severed  and 
appropriated,  in  whole  or  in  part,  to  discharge  the  several  debt 
of  one. "    In  support  of  this  broad  and  general  proposition,  the 

^  Whitney  v.  Mcmroe,  9  Maine,  42.  took  the  oontntry  ground.    See  French  v. 

*  Miller  v.  Richardson,  1  Missoari,  310.  Rogers,  16  New  Harop.  177  ;  Fairchild  v. 

>  Thomdike  v.  De  Wolf,  6  Pick.  120.  Lampson,  87  Vermont,  407. 
In  Hanson  v.  Davis,  19  New  Hamp.  138,         *  Hawes  v,  Waltham,  18  Pick  451. 
the  Superior  Court  of  New  Hampshire 
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court  refer  to  cases  already  herein  considered,  of  attaching  part- 
nership credits  for  the  debt  of  part  of  the  firm,  and  then  proceed 
with  remarks  which  apply  only  to  such  a  case.  The  case  before 
the  court  is  evidently  treated  as  one  of  partnership;  and  the 
court  conclude  their  opinion  on  this,  branch  of  the  controversy 
with  liiese  words :  ^^  It  appears,  by  the  answers  of  the  town,  that 
they  were  indebted  to  the  two  jointly,  without  ant/thing  further 
appearing.  In  such  a  case  the  court  are  of  opinion  that  they 
could  not  be  charged,  in  a  suit  against  one  only. "  We  are  left 
to  the  conclusion  that,  if  it  had  appeared  to  the  court  that  the 
debt  was  due  to  A.  &  B.  jointly,  but  not  as  partners,  the  decis- 
ion might  have  been  otherwise.  Whether,  however,  the  court 
intended  to  give  such  an  intimation,  or  not,  it  is  quite  certain 
that  the  question  of  the  liability  of  a  garnishee  under  such  cir- 
cumstances was  not  passed  upon  by  the  court 
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CHAPTEB  XXVin. 

THE  QABNISHEE^S  UABILITT  AB  X  PARTY  TO  A  PBQHISSORT  NOTE. 

§  573.  YARI0U6  queBtioDB  of  interest  arise  in  .the  confiidfira- 
tion  of  this  subject  The  attempt  to  subject  the  maker  of  a 
promissory  note  to  gamishmeRt,  in  «  suit  against  the  payee, 
necessarily  brings  to  light,  in  some  of  its  aspects,  serious  diffi- 
culties. Principal  among  these  is  the  danger  that  the  maker,  if 
subjected  as  garnishee,  may,  without  any  fault  on  his  part,  be 
compelled  to  pay  the  amount  of  the  note  a  second  time.  That 
such  a  result  is  possible,  is  enough  in  itself  to  give  importance 
to  our  present  inquiries.  The  subject  will  be  considered,  L  In 
regard  to  unnegotiable  notes;  and  II.  With  reference  to  negoti- 
able notes. 

§  574.  I.  Unnegotiable  Notes.  By  notes  of  this  description 
are  meant  all  notes  which  are  not  governed  by  the  law  mer- 
chant Usually  the  maker  is  entitled  to  every  defence  against 
the  payee,  arising  at  any  time  before  he  receives  notice  of  the 
assignment  of  the  note.  In  some  States,  however,  he  can  inter- 
pose between  himself  and  a  bona  fide  assignee  no  defence  which 
arose  after  the  assignment  was  in  fact  made,  though  he  had  no 
knowledge  of  its  having  been  made. 

§  575.  Wherever  notice  of  an  assignment  is  required  to  be 
given  by  the  assignee  to  the  maker,  there  can  be  no  good  reason 
why  the  latter  should  not  be  held  as  garnishee  of  the  payee,  at 
any  time  before  he  receives  such  notice;  but  unquestionable 
reasons  why  he  should.  He  is  indebted  to  the  payee  by  written 
promise,  and  if  in  respect  of  that  indebtedness  he  be  charged  as 
garnishee,  he  is  in  no  sense  injured  thereby,  for  no  assignment 
made,  qfter  he  is  garnished  can  prevent  his  setting  up  his  pay- 
ment as  garnishee  as  a  defence  against  the  note  in  the  assignee's 
hands^  even  though  the  assignee  acquired  title  bona  Jide  and  was 
[612] 
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ignorant  of  the  garnishment^    In  such  cases  the  laehei  of  the 
assignee  occasions  his  loss. 

§  576.  When  the  maker  of  an  mmegotiable  note  is  thus  gar- 
nished, if  he  have  receired  notice  of  an  assignment  of  the  note, 
made  before  the  garnishment,  he  should  state  it  in  his  answer ; 
or  if  he  be  afterward  notified  of  such  antecedent  assignment,  in 
time  to  amend  his  answer  before  judgment  is  rendered  thereon, 
he  should  make  it  known  to  the  court;  and  if  he  fail  to  do  so,  he 
cannot  avail  himself  of  the  payment  of  the  judgment  rendered 
against  him  as  garnishee,  in  defence  of  an  action  brought  by  the 
assignee.^  So,  if  he  have  been  sued  on  the  note  by  persons 
styling  themselves  assignees.^  And  it  matters  not  whether  the 
Information  he  has  received  of  an  assignment  be  in  fact  true  or 
false;  it  is  equally  his  duty  to  make  it  known  in  his  answer.^ 
And  if  the  garnishee,  at  any  time  before  payment  of  the  judg- 
ment against  him,  receive  notice  of  an  assignment  made  before 
he  was  garnished,  and  fail  to  take  proper  steps  to  prevent  pay- 
ment of  the  judgment,  it  is  said  that  such  payment  will  be  in  his 
own  wrong,  and  will  constitute  no  valid  defence  to  the  claim  of 
the  assignee.* 

§  577.  These  rules  apply  with  equal  force  where,  as  at  the 
common  law,  no  action  can  be  maintained  on  such  notes  except 
in  the  name  of  the  payee,  and  where,  as  in  many  States,  the 
assignee  is  authorized  by  statute  to  sue  in  his  own  name.  In  the 
latter  case,  the  assignee  is  invested  with  a  legal  right,  which 
he  may  enforce  by  an  action  at  law,  and  it  is  therefore  complete. 
In  the  former,  the  right  is  merely  equitable,  and  not  susceptible 
of  enforcement  by  the  assignee  in  his  own  name,  except  in  a 
court  of  equity ;  but  it  is  none  the  less,  in  this  proceeding,  enti- 
tled to  the  protection  of  the  courts ;  which,  with  great  unif orm- 


1  Dore  V.  Dawson,  6  Alabama,  712 ;  *  Crayton  v.  Olark,  11  Alabama,  787 ; 
Robinson  v.  Mitchell,  1  Harrington,  865  ;  Foster  v.  White,  9  Porter,  221  ;  Colvin  v. 
Covert  V,  Nelson,  8  Blackford,  265  ;  Com-  Rich,  8  Ibid.  175 ;  Cross  v.  Haldeman,  15 
stock  V.  Famnm,  2  Mass.  96  ;  Clark  v.  Arkansas,  200 ;  Lewis  v.  Donlop,  57  Mis- 
King,  Ibid.  524 ;  Junction  R.  R.  Co.  v.  sissippi,  180. 

Cleneay,    18    Indiana,   161 ;    Shetler   v.         *  Stabblefield  v.  Hagerty,  1  Alabama, 

Thomas,  16  Ibid.  223  ;  Canaday  r.  Det-  88  ;  Smith  v.  Blatchford,  2  Indiana,  184. 
rick,  63  Ibid.  485 ;  Elstonp.  GilHs,  69  Ibid.         *  Foster  v.  Walker,  2  Alabama,  177  ; 

128.      In  Alabama  no  notes  are  recog-  Wicks  t;.  Branch  Bank,  12  Ibid.  594. 
nized  as  governed  by  the  principles  of        *  01dhamv.Ledbetter,l  Howard  (ML), 

the  law  merchant,  bat  such  as  are  made  43. 
payable  in  hank. 
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itj,  have  sustained  equitable  assignments  against  attachment  for 
the  debts  of  the  assignors.^ 

§  578.  What  will  be  a  sufficient  statement  of  an  assignment 
in  the  answer  of  a  garnishee  must  depend,  to  some  extent,  upon 
thie  force  given  to  the  answer  under  the  system  of  practice  in 
each  State.  In  Massachusetts,  at  the  time  when  the  garnishee's 
liability  was  determined  solely  by  his  answer,  and  no  extrinsic 
evidence,  tending  either  to  fix  or  defeat  his  liability,  could, 
even  with  the  consent  of  plaintiff,  defendant,  and  garnishee, 
be  introduced,  it  was  held,  that  the  assignee,  in  order  to  avail 
himself  of  the  assignment,  must  exhibit  to  the  garnishee,  before 
he  is  examined,  satisfactory  evidence  of  a  legal  assignment, 
made  before  the  attachment,  in  order  that  the  garnishee  may  in 
his  answer  lay  the  evidence  before  the  court  ^  The  same  rule 
prevails  in  Maine.'  Hence,  if  such  evidence  be  produced  to  the 
garnishee,  and  embodied  in  his  answer,  he  cannot  be  charged, 
though  it  appear  that  the  payee  sold  the  note  for  the  express 
purpose  of  absconding  and  defrauding  his  creditors.^ 

In  the  Revised  Statutes  of  Massachusetts  of  1836,  and  in  the 
General  Statutes  of  that  State  of  1860,  it  was  provided  that 
"  the  answers  and  statements  sworn  to  by  a  trustee  shall  be  con- 
sidered as  true,  in  deciding  how  far  he  is  chargeable,  but  either 
party  may  allege  and  prove  any  other  facts  not  stated  nor  denied 
by  him,  that  may  be  material  in  deciding  that  question." 
Under  this  statute  a  garnishee  answered  that  he  had  given  th« 
defendant  certain  notes,  which  he  was  informed  and  believed 
had  been  transferred  by  the  defendant  to  a  creditor  of  the  defend- 
ant, for  a  valuable  consideration ;  but  he  had  not  been  informed 
and  did  not  know  who  was  the  owner  of  the  notes.  No  addi- 
tional allegations  were  filed,  nor  collateral  proofs  offered,  by  the 
plaintiff;  and  the  garnishee's  liability  was  therefore  to  be  deter- 
mined solely  upon  his  answer.  It  was  objected  by  the  plaintiff 
that  the  garnishee  did  not  state  the  assignment  as  of  his  own 
knowledge ;  but  the  court  overruled  the  objection ;  holding  that 
if  the  garnishee  answers  fairly  and  makes  a  full  disclosure,  the 
facts  which  he  states  to  be  true  from  his  information  and  belief 
are  to  be  considered  as  true,  as  well  as  those  stated  on  his  own 
knowledge.* 

1  See  Chapters  XXIY.  and  XXXI.  «  Newell  o.  Adams,  1  D.  Ch{pniaii,  S46; 

2  Fosterv.  Siukler,  4Mas8.  450;  Wood    Hatchina  o.  Hawley,   9  Vermont,  296; 
V.  Partridge,  11  Ibid.  488.  Burke  v,  Whitoomb,  13  Ibid.  421. 

>  McAllister  V.  Brooka,  22  Maine,  80.  *  Fay  t;.  Sears,  111  Mass.  154. 
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§  579,  Where,  however,  as  is  generally  the  case,  the  answer 
of  the  garnishee  may  be  controverted  and  disproved;  and  more 
especially  where,  if  the  answer  sets  up  an  assignment  of  the 
note,  the  supposed  assignee  may  be  cited  into  court,  and  required 
to  substantiate  the  assignment ;  it  cannot  be  considered  necessary 
for  the  garnishee  to  set  forth  in  his  answer  the  evidence  of  the 
assignment;  it  will  be  sufficient  for  him  to  state  that  he  has  re- 
ceived notice  of  it  And  when  he  so  states,  no  judgment  can  be 
rendered  against  him  on  the  answer^  whether  the  information  he 
has  received  of  the  assignment  be  true  or  false.  If  the  plaintiff 
suppose  the  notice,  or  the  garnishee's  statement  of  it,  to  be 
false,  the  answer  should  be  contested,  and  if  not  contested  the 
garnishee  must  be  discharged ;  for  it  not  only  does  not  appear 
that  he  is  indebted  to  the  defendant,  but  the  answer  shows  in- 
debtedness to  the  assignee.^ 

§  580.  In  the  class  of  cases  to  which  we  have  attended,  it  will 
be  seen  that  the  fact  of  notice  to  the  maker  of  the  note  of  its 
assignment  is  of  first  importance.  But  where,  as  in  some  States, 
the  assignment  of  a  note  is  per  se  operative  and  effectual,  and  no 
notice  to  the  maker  is  required,  how  is  the  maker  to  be  charged 
as  garnishee  of  the  payee,  without  liability  to  a  second  payment 
to  the  assignee  ?  If,  ignorant  of  any  assignment,  he,  in  his 
answer,  admit  an  indebtedness  to  the  defendant,  and  judgment 
be  rendered  against  him,  and  afterwards  an  assignee  of  the  note, 
under  an  assignment  made  before  the  attachment,  claim  its  pay- 
ment, can  it  be  resisted  ?  Shall  the  assignee  be  prejudiced  by  a 
proceeding  to  which  he  was  no  party,  and  of  which  he  was  igno- 
rant ?    Or,  shall  he  be  required  to  give  notice  of  the  assignment, 

1  Colvin  V.  Rich,  8  Porter,  175 ;  Foster  posed  assignee  to  appear   and  establish 

V.  White,  9  Ibid.  221 ;  Foster  ».  Walker,  the  genuineness  of  the  assignment  ;    in 

2  Alabema,  177  ;  Wicks  v.  Branch  Bank,  default  of  which,  the  judgment  against 

12  Ibid.  594  ;  Yarborough  t;.  Thompson,  the  garnishee  would  be  a  bar  to  a  subse- 

8  Smedes  &  Marshall,  291;  Thompson  v.  quent  action  by  tlie  assignee.     Bom  v. 

Shelby,   Ibid.   296  ;  Cadwalader  v.  Hart-  Staaden,  24  Illinois,  820.     In  a  later  case, 

ley,  17  Indiana,  520.    In  Illinois,  it  was  at  however,  it  was  there  held,  that  no  judg- 

oae  time  held,  that  the  mere  statement  ment  could  be  given  against  a  garnishee, 

by  a  gamiBhee  in  his  answer,  that  he  had,  on  his  answer,  who  stated  that  he  had 

after  his  garnishment,  been  notified  that  given  the  defendant  a  note ;  had  last  seen 

hifl  debt  to  the  defendant  had  been  as-  it  in  his  possession  before  the  gamish- 

ngned  by  the  latter  before  the  garnish-  ment  took  place;  had  been  told  by  de- 

mentt  without  any  evidence,  or  even  the  fendant  that  he  had  sold  it  before  the 

expression  of  an  opinion,  that  the  assign-  garnishment ;  and  it  had  since  been  pre- 

ment  was  genuine,  is   not  sufficient  of  sented  to  him  for  payment  by  another 

itself  to  diachaige   the  garnishee  ;    but  person  who  claimed  to  own  it.    Wilhelmi 

will  justify  the  court  in  requiring  the  sup-  o.  HafTner,  52  Illinois,  222. 
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in  order  to  prevent  his  monej  from  being  taken  to  pay  another's 
debt,  when  the  law  vests  the  title  fully  in  him,  without  the 
necessity  of  such  notice  ?  On  the  other  hand,  shall  the  gar- 
nishee be  compelled  to  pay  twice  ?  These  inquiries  serve  to  il- 
lustrate the  difficulty  of  charging  the  maker  of  a  note,  which, 
though  not  negotiable  by  the  law  merchant,  may  yet  be  assigned 
without  notice  to  the  maker,  so  as  to  cut  off  any  defence  he 
might  have  against  the  payee,  arising  after  the  assignment,  and 
before  he  comes  to  the  knowledge  of  it  This  difficulty  waa 
experienced  by  the  Supreme  Court  of  Missouri,  at  a  time  when 
the  statute  (since  changed)  gave  the  maker  of  an  nnnegotiable 
note  a  right  of  defence  against  the  assignee,  only  in  respect  of 
matters  which  existed  prior  to  the  assignment;  and  led  that 
court  to  the  only  safe  conclusion,  that  such  notes,  as  regards 
liability  to  attachment,  must  be  regarded  as  on  the  same  footing 
with  negotiable  paper.  ^ 

§  581.  The  cases  previously  cited  refer  altogether  to  notes 
executed  within  the  States  where  the  decisions  were  made.  A 
question  of  some  interest  is  presented,  where  the  maker  of  a 
note,  given  or  negotiated  in  a  State  where  it  is  held  to  be  negoti- 
able, is  garnished  in  a  State  where  the  same  note  would  be  con- 
sidered nnnegotiable.  It  has  been  ruled,  that  the  character  of 
the  note,  with  reference  to  this  proceeding,  must  be  determined 
by  the  law  of  the  State  where  it  was  given  or  negotiated ;  and 
that  if  negotiable  there,  the  maker  will  not  be  chai^d  as  gar- 
nishee of  the  payee.  Thus,  where  A.,  having  in  Massachusetts 
executed  a  negotiable  note,  payable  there  to  6.,  was  summoned 
in  Vermont  as  B.  's  garnishee,  where  the  note  would  not  be  con- 
sidered negotiable ;  it  was  held,  that  inasmuch  as  it  was  by  the 
lex  loci  contractus  negotiable,  and  therefore  not  attachable,  it 
could  not  be  attached  in  Vermont  by  garnishing  the  maker.' 
So,  where  A.  executed  in  Pennsylvania,  and  delivered  to  B.,  in 
New  York,  a  promissory  note,  which,  by  the  law  of  the  former 
State,  was  nnnegotiable,  but  by  that  of  the  latter  was  negotiable ; 
and  before  the  note  became  due,  A.  was  sunmioned  as  garnishee 
of  B. ;  it  was  held,  that,  though  the  note  was  drawn  in  PennsjI- 
vania,  it  was  delivered  and  took  effect  in  New  York,  and  was 
liable  to  the  law  of  that  State,  which  gave  it  the  effect  of  a  for- 
eign bill  of  exchange,  and  therefore  the  maker  was  exempted 

I  St.  Lonis  Perpetual  Ins.  Co.  o.  Co-        *  Baylies  v.  Honghtan,  16  YeimoDt, 
hen,  9  Mifl8ouri«   421.     See  Speight  v.    626. 
Brock,  Freernan,  889. 
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from  garnishment  on  account  of  the  payee.  ^  And  so,  in  Indiana, 
as  to  a  note  executed  and  payable  in  Ohio.^  But  where  a  resi- 
dent ot  Vermont  made  a  negotiable  note  to  a  resident  of  Massa- 
chusetts^ payable  at  a  bank  in  Vermont,  where  he  could,  imder 
the  statute,  be  subjected  to  garnishment  in  respect  thereof,  he 
was  charged,  because  he  resided,  and  the  note  wa%  payable^  in 
Vermont,  though  by  the  law  of  Massachusetts  he  could  not  have 
been  charged.' 

§  682.  II.  Negotiable  Notes.  Any  difficulties  which,  under  any 
system,  attend  the  garnishment  of  the  maker  of  an  unnegotiable 
note,  in  an  action  against  the  payee,  are  trivial  compared  with 
those  which  beset  a  like  attempt  in  the  case  of  a  negotiable  note ; 
no  notice  of  the  transfer  of  which  is  necessary,  and  which  is  in- 
tended to  pass  from  hand  to  hand  as  cash ;  each  holder,  before 
its  maturity,  feeling  himself  secure,  and  entitled  to  be  secure, 
against  any  defence  which  the  maker  might  have  against  the 
payee.  The  injurious  results  of  subjecting  such  paper  to  attach- 
ment, have  led  in  some  States  to  its  express  exception,  by  stat- 
ute, out  oi  the  operation  of  the  process.  In  States  where  the 
statutes  are  silent  on  this  point,  the  courts  have  differed  in  their 
views. 

§  583.  It  is  difficult  to  perceive  any  substantial  justification 
of  such  a  proceeding ;  while,  obviously,  it  disregards  principles 
which,  by  general  consent,  have  been  laid  at  the  foundation  of 
all  attempts  to  subject  garnishees  to  liability.  It  cannot  be 
without  benefit  to  recur  to  those  principles  in  this  connection. 
1.  Without  dissent,  it  is  impossible  to  charge  a  garnishee  as  a 
debtor  of  the  defendant,  unless  it  appear  affirmatively ^  that  at 
the  time  of  the  garnishment,  the  defendant  had  a  cause  of  action 
against  him,  for  the  recovery  of  a  legal  debt,  due,  or  to  become 
due,  by  the  efflux  of  time.^  2.  The  attachment  plaintiff  can  hold 
the  garnishee  responsible  (except  in  some  few  cases  which  have 

1  Ludlow  V.  Bingham,  4  Dallas,  47.  Bank,    4  Ibid.  885;  Oonnoley  v.  Cheese- 

Seo  Green  v,  Gillett,  6  Day,  486.  borough,  21  lUd.  166;  EstiU  v.  Goodloe, 

*  Smith  V,  Blatchford,  2  Indiana,  184.  6   Louisiana  Annual,    122 ;    Haniey    v. 

*  Emerson  o.  Partridge,  27  Vermont,  8.  Ellis,  11  Smedes  &  Marshall,  348  ;  Brown 
«  AnU,  %  461 ;  post,  §  659  ;  Wetherill  v.   Slate,   7  Humphreys,  112 ;   Davis  v, 

V.   Flanagan,    2  Miles,   243;    Bridges  v.  Pawlette,  3  Wisconsin,  800 ;  Wilson  «. 

North,  22  Georgia,  52;  Allen  v.  Morgan,  Albright^   2  G.   Greene,   125 ;   Pierce  v. 

I  Stewart,  9;  Pressnall  v,  Mabry,  3  Porter,  Carleton,  12  Illinois,  358  ;  People  v.  John- 

105;  Smith  v.   Chapman,   6  Ibid.  365;  son,  14  Ibid.  842;  Ellicott  v.  Smith,  2 

Mims  u.   Parker,  1  Alabama,  421;  Foster  Cranch  C.  C.  543;  Edney  v.  Willis,  28 

o.  Walker,  2  Ibid.  177;  Fortune  v.  Stote  Nebraska,  56. 
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been  referred  to,  and  hare  no  application  here)  only  so  far  as  the 
defendant  might  hold  him  by  an  action  at  law.  3.  The  gar- 
nishee is,  under  no  circumstances,  to  be  placed  by  the  garnish- 
ment in  a  worse  condition  than  he  would  otherwise  be  in. 
4.  No  judgment  should  be  rendered  against  him  as  garnishee, 
where  he  answers  fairly  and  fully,  unless  it  would  be  available 
as  a  defence  against  any  action  afterwards  brought  against  him, 
on  the  debt  in  respect  of  which  he  is  charged. 

§  584.  Applying  these  well-established  principles  to  this  sub- 
ject, it  would  seem  quite  impracticable  to  charge  the  maker  of  a 
negotiable  promissory  note,  as  garnishee  of  the  payee,  so  long  as 
the  note  is  still  current  as  negotiable  paper.  This  character  it 
bears  until  it  becomes  due ;  and  no  operation  which  can  be  given 
to  the  garnishment  of  the  maker  can  change  its  nature  in  this 
respect 

§  585.  While  the  note  is  current  as  negotiable  paper,  it  is 
usually  very  difficult  for  the  maker  to  say  whether,  at  the  time 
of  the  garnishment,  it  was  still  the  property  or  in  the  possession 
of  the  payee.  If  he  answers  that  he  does  not  know  whether  it 
was  so  or  not,  certainly  he  should  not  be  charged,  because  it 
does  not  appear  affirmatively  that  he  was,  when  garnished,  in- 
debted to  the  defendant ;  and  unless  that  fact  do  so  appear,  no 
court  can  rightfully  render  judgment  against  him.  The  most 
that  can  be  claimed  is,  that  he  may  be  so  indebted,  which  is 
manifestly  insufficient.  The  great  fact  necessary  to  charge  him 
is  not  shown,  but  only  conjectured.  The  whole  matter  is  in 
doubt;  and  while  in  doubt  the  court  cannot  with  truth  record 
that  the  garnishee  is  found  to  be  indebted  to  the  defendant;  and 
unless  that  be  found  by  the  judgment  of  the  court  there  is  no 
ground  for  charging  the  garnishee.^ 

This  difficulty  is  not  removed  by  resorting  to  the  presumption 
tliat  the  debt,  being  shown  to  have  once  existed,  still  exists. 
Presumptions  of  that  description  are  founded  on  the  experienced 
continuance  or  permanency  of  a  state  of  things,  or  a  relation, 
which  is  found  to  have  once  existed.  They  are  available  only 
so  far  as  experience  shows  the  state  of  things,  or  the  relation, 
likely  to  continue.  When  it  is  shown  that  the  nature  of  the  sub- 
ject is  inconsistent  with  the  presumption,  the  presumption  can- 
not arise.     When,  therefore,  it  appears  that  a  garnishee,  before 

1  This  paragraph  was  adopted  as  law  by  the  Supreme  Coort  of  Mississippi,  in  Mc- 
Neill V.  Koarhe,  49  Mississippi,  436. 
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he  was  summoned,  made  a  negotiable  note  to  the  defendant,  no 
presumption  arises  that  he  was,  when  garnished,  a  debtor  of  the 
defendant  in  respect  of  that  note,  because  the  negotiable  charac- 
ter of  the  note  is  given  to  it  for  the  very  purpose  of  its  being 
negotiated,  and  experience  teaches  that  such  notes  are  not 
usually  held  by  the  payees  until  maturity,  but  are  the  subjects  of 
incessant  transfers  by  indorsement  and  delivery. 

But  though  the  garnishee  should  answer  that  the  defendant,  at 
the  time  of  the  garnishment^  was  the  owner  of  the  garnishee's 
note,  not  then  due,  no  judgment  should  be  rendered  against 
him,  because  his  obligation  is  not  to  pay  to  any  particular  person 
hut  to  the  holder^  at  maturity^  whoever  he  may  be.^  Can  the  gar- 
nishee', or  the  defendant,  or  the  court,  say  that  the  defendant 
will  be  the  holder  of  the  note  at  its  maturity  ?  Certainly  not ; 
and  yet  to  give  judgment  against  the  garnishee  necessarily  as- 
sumes that  he  will  be ;  or,  in  disregard  of  the  contrary  probabil- 
ity, holds  the  garnishee  to  a  responsibility  which  he  may  have 
to  meet  again  in  an  action  by  a  bona  fide  holder  at  maturity. 

It  results  hence'that  no  such  judgment  can  be  rendered,  with- 
out placing  the  garnishee  in  a  worse  situation  than  he  would 
otherwise  be  in,  by  requiring  him  to  pay  to  the  plaintiff  money 
which  he  may,  and  probably  will,  afterwards  be  compelled  to  pay 
again  to  an  innocent  holder  of  the  note.  It  is  no  answer  to  this 
to  say,  that  he  may  not  be  compelled  to  pay  a  second  time ;  for 
the  presumption  from  the  character  of  the  paper  is  the  other 
way ;  and  the  mere  liability  to  such  second  payment  is  sufficient 
to  place  him  in  a  worse  condition  than  he  would  otherwise  be  in. 
The  only  way  to  avoid  this  is  to  give  the  garnishment  the  effect 
of  destroying  the  negotiability  of  the  note;  a  proposition  which 
bears  on  its  face  its  own  condemnation. 

Finally,  this  proceeding  clearly  violates  the  undoubted  prin- 
ciple that  no  judgment  can  properly  be  rendered  against  a  gar- 
nishee who  fully  and  truly  answers,  unless  it  will  avail  him  as  a 
defence  against  any  one  who  afterwards  attempts  to  recover  the 
same  debt  from  him  by  action.  This  important  rule  can  in  no 
case  be  dispensed  with,  without  manifest  injustice  to  the  gar- 
nishee. It  is  not  sufficient  that  the  garnishee  may  be  protected; 
it  is  the  duty  of  the  court,  with  the  whole  case  before  it,  to  as- 
certain whether  its  judgment  will  be  effectual  to  that  end;  and 
if  it  do  not  appear  that  it  will,  it  should  not  be  given.  Mani- 
festly, then,  in  this  case,  no  judgment  should  be  given  against 

1  Sheets  v,  Colver,  14  Louisiana,  449  ;  Richards,  9  California,  865  ;  Gregory  v. 
K^nball  v.  Plant,  Ibid.  511 ;  McMillan  v.    Higgins,  10  Ibid.  889. 
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the  garnishee ;  for  it  will  not  avail  him  as  a  defence  to  a  snit  by 
a  bona  fide  holder,  who  acquires  title  to  the  note  before  its 
maturity.  He  is  no  party  to  the  judgment;  his  rights  are  not 
passed  upon  by  the  court ;  and  it  is  simply  absurd  to  claim  that 
he  is  concluded  or  affected  by  the  judgment  And  yet  no  coort 
can  consistently  sustain  the  attachment  of  negotiable  paper, 
while  it  is  still  current,  without  claiming  for  its  judgment  con* 
elusive  effect  in  favor  of  the  garnishee  against  all  the  world,  ^ 
in  which  case  a  bfna  fide  holder  may  lose  the  amount  of  the 
note,  —  or  leaving  the  door  open  for  the  garnishee  to  be  com- 
pelled to  pay  the  same  debt  a  second  time. 

§  586.  The  only  expedient  which  has  yet  been  suggested  for 
avoiding  the  difficulties  attending  the  garnishment  of  the  maker 
of  a  negotiable  note  while  current,  originated  with  the  Supreme 
Court  of  Missouri ;  by  which  it  was  at  one  time  intimated  ^  (but 
afterwards  expressly  decided  the  other  way  ^)  that  an  indorsee, 
having  no  notice  of  the  attachment,  might  recover  back  from  the 
attachment  plaintiff  the  amount  recovered  by  him  from  the  maker, 
as  garnishee  of  the  payee. 

§  587.  The  foregoing  considerations  lead  to  the  conclusion 
that,  as  a  general  rule,  the  maker  of  a  negotiable  note  should 
not  be  charged  as  garnishee  of  the  payee,  under  an  attachment 
served  before  the  maturity  of  the  note,  unless  it  be  affirmatively 
shoum,  ihatj  before  the  rendition  of  the  judgment^  the  note  had 
become  due,  and  was  then  still  the  property  of  the  pay ee.^  Let  us 
now  examine  the  bearing  of  the  adjudications  on  this  subject 

§  588.  In  several  States,  it  has  been  decided,  on  principle, 
uninfluenced  by  statutory  provisions,  that  the  maker  of  a  negoti- 
able note  shall  not  be  charged  as  garnishee  of  the  payee  while 
the  note  is  still  current  In  New  Hampshire,  the  court  said: 
"  The  reason  of  this  rule  is  founded  upon  the  negotiable  quality 
of  the  paper.  If  the  trustee  could  be  charged  in  such  a  case,  then 
it  might  happen  that  either  a  bona  fide  purchaser  of  the  note  must 
lose  the  amount  of  it,  or  the  maker,  without  any  fault  on  his  part, 
be  compelled  to  pay  it  twice.     To  avoid  such  a  dilenmia  the  rule 

^  Qnarles  v.  Porter,  12  Missouri,  76  ;  negotiable  paper,  without  interfering  with 

Colcord  V.  Daggett,  18  Ibid.  567.  the  rights  of  third  parties,  unless  the  sqg- 

s  Funkhonser  v.  How,  24  Missouri,  44 ;  gostion  of  the  Supreme  Court  of  Pennsyl- 

Bickey  v.  Fox,  Ibid.  217.  vania,  in  KiefTer  o.  Ehler,  18  Penn.  SUte, 

'  This  rule  seems  to  me  to  be  the  only  888,  to  impound  the  noU^  should  be  adopted, 
one  which  can  allow  of  the  attachment  of 
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was  established."  But,  while  announcing  this  general  doctrine, 
the  court  charged  the  garnishee,  because  it  appeared  that  the 
notes  he  had  given  the  defendant  were,  at  the  time  of  the  gar- 
nishment, in  the  garnishee's  own  hands,  having,  with  other 
notes,  been  deposited  with  him  by  the  defendant,  to  indemnify 
him  for  becommg  the  defendant's  bail.  In  reference  to  this 
state  of  facts  the  court  said:  ^^When  the  process  was  served 
upon  the  trustee,  he  had  the  notes  he  had  given  in  his  own 
hands,  and  under  his  own  control ;  and  those  notes  could  not  be 
transferred  to  any  other  person  in  the  ordinary  course  of  busi- 
ness, while  he  then  held  them,  nor  can  he  be  held  to  pay  them 
again,  if  he  shall  be  charged  in  this  suit  on  that  account.  The 
reasons  on  which  the  rule  is  founded  do  not  then  appear  to  exist 
in  this  case. "  ^ 

In  Vermont,  before  the  revision  of  the  statutes,  in  1836,  it 
was  held,  that  the  maker  of  a  negotiable  note  might  be  charged 
as  garnishee  of  the  payee,  notwithstanding  an  assignment  of  the 
note  before  the  attachment,  unless  notice  of  the  assignment  had 
been  given  to  the  maker.  ^  The  particular  provision  which  jus- 
tified this  construction  was  that  the  maker  of  a  note,  when  sued 
by  an  indorsee,  might  not  only  have  offsets  of  all  debts  due  him 
from  the  payee  before  notice  of  the  indorsement^  but  could  give  in 
evidence  anything  which  would  equitably  discharge  him  in  an 
action  by  the  payee.  By  the  statute  of  1836,  this  provision  was 
repealed  in  relation  to  negotiable  notes,  and  the  effect  of  the 
repeal  was  to  put  all  negotiable  notes  on  the  footing  of  mercan- 
tile paper  in  a  commercial  country.^  Thence  followed  a  change 
in  the  decisions  of  the  court;  and  it  was  afterwards  held,  that 
the  negotiation  of  a  note  of  this  character,  before  it  became  due, 
required  no  notice  to  the  maker,  and  would  defeat  an  antecedent 
garnishment  of  him  in  an  action  against  the  payee.  ^  The  same 
court  subsequently  took  stronger  ground,  in  a  case  where  negoti- 
able notes  had  been  executed,  and  were  not  yet  due,  and  the 
maker  was  summoned  as  garnishee  of  the  payee ;  and  said :  ^'  We 
ought  not  to  hold  the  maker  of  the  notes  liable,  unless  he  could 
rely  upon  this  judgment  as  a  complete  defence  against  the  notes. 
This  he  could  not  do,  if,  at  the  time  of  rendering  the  judgment, 

1  Stone  V.  Dean,  5  Kew  Hamp.  502.  Statutes  of  New  Hampshire,  of  1843,  ch. 

Stnoe  the  decisions  in  New  Hampshire  808,  |§  18,  19,  and  Amoskeag  Man.  Co.  v. 

stated  in  the  text,  a  statute  has   been  Gibbe,  8  Foster,  816. 
miacted  in  that  State,  which  subjects  the         '  Britton  v.  Preston,  9  Vermont,  257. 
maker  of  a  negotiable  note  to  be  garnished         *  Hinsdill  v,  Safford,  11  Vermont,  809. 
in  a  snit  against  the  payee,  at  any  time         *  Hinsdill  v.  Safford,  11  Vermont,  309  { 

before  the  note  is  transferred.     See  Rev.  little  v.  Hale,  Ibid.  482. 
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the  notes  had  been  already  indorsed,  and  the  indorsee  was  not 
before  the  court  We  cannot  know  that  this  is  not  the  case. 
But  if  we  could  know  that  the  notes  were  now  in  the  hands  of 
the  payee,  in  order  to  hold  the  maker  liable  we  must  destroy 
the  future  negotiability  of  the  notes,  and  thus  put  it  in  the  power 
of  the  holder  to  impose  upon  innocent  purchasers,  or  else  enable 
the  holder  to  defraud  the  maker  by  negotiating  the  notes  after 
the  judgment  in  the  attachment  suit.  There  seems  to  be  no  other 
mode  of  securing  the  interests  of  all  eoncemedj  short  of  denying 
all  right  to  attach^  hy  this  process^  the  interest  in  negotiable  paper 
while  current "  * 

In  Pennsylvania,  the  distinction  between  negotiable  and  nn- 
negotiable  notes  did  not  formerly  prevail.  All  notes  were  there 
unnegotiable,  though  assignable  in  a  particular  manner  pre- 
scribed by  law.  Whether  the  maker  of  a  negotiable  note  could 
be  held  as  garnishee  of  the  payee,  received,  nevertheless,  an 
early  decision  in  that  State,  in  the  previously  cited  case  of  a 
note  executed  there,  and  unnegotiable,  but  delivered  to  the 
payee  in  New  York,  where  it  was  negotiable,  and  the  maker  of 
which  was,  before  the  maturity  of  the  note,  summoned  as  gar- 
nishee of  the  payee.  The  court  there  said :  **  There  is  no  judg- 
me^it  or  authoritative  dictum^  to  be  found  in  any  book,  that 
money  due  upon  such  a  negotiable  instrument  can  be  attached 
before  it  is  payable ;  and  in  [)oint  of  reason,  policy,  and  usage, 
as  well  as  upon  principles  of  convenience  and  equity,  we  think  it 
would  be  dangerous  and  wrong  to  introduce  and  establish  a 
precedent  of  the  kind.  To  adjudge  that  a  note,  which  passes 
from  hand  to  hand  as  cash ;  on  which  the  holder  may  institute  a 
suit  in  his  own  name ;  which  has  all  the  properties  of  a  bank- 
note payable  to  bearer ;  which  would  be  embraced  by  a  bequest  of 
money;  and  which  is  actually  in  circulation  in  another  State, 

^  Hotchins  v.  Evans,  13  Vennont,  541.  mnst  give  notice  to  the  maker,  of  the 

This  decision  was  given  in  1841,  and  in  indorsement,  to  perfect  his  right  and  d«- 

the  same  year  the  legislature  of  Vermont  feat  an  attachment ;   and  that  infonDi- 

passed  a  statute  subjecting  all  negotiable  tion  of  the  fact  of  the  indorsement,  from 

paper  to  attachment,  whether  under  or  a  mere  stranger  to  the  paper,  is  not  soffi* 

over  due,  unless  the  same  had  not  only  dent.    Peck  v.  Walton,  25  Vermont,  SS. 

been  negotiated,  but  notice  thereof  given  And  where  a  resident  of  Vermont  was  gar- 

to  the  maker  or  indorser,  before  the  ser-  nished,   who  had  executed  a  negotiable 

vice  of  trustee  process  on  him.   Williams's  note  to  a  citizen  of  Massachusetts  psy* 

Compiled  Statutes  of  Vermont,  262  ;  Kim-  able  at  a  bank  in  Vermont,  he  was  held 

ball  V.  Gay,  16  Vermont,  131 ;  Chase  v.  to  be  chargeable,  although,  by  the  law  of 

Haughton,  Ibid.  594  ;   Barney  v,  Doug-  Massachusetts,  he  could  not  have  been, 

lass,  19  Ibid.  98.    And  it  is  there  held,  Emerson  v.  Partridge,  27  Vermont,  8. 
that  the  indorsee  of   a  negotiable  note 

[522J 


CHAP.  XXVIII.]       GARNISHEE  AS  PARTY  TO   A   NOTE.  §  588 

should  be  afiFected  in  this  way,  by  a  foreign  attachment,  would 
be,  in  efifect,  to  overthrow  an  essential  part  of  the  commercial 
system,  and  to  annihilate  the  negotiable  quality  of  all  such  in- 
struments."^ Subsequently  the  Supreme  Court  of  that  State 
somewhat  modified  this  decided  position.  In  1836,  a  statute 
was  enacted  there,  containing  the  following  provision:  '^From 
and  after  the  service  of  such  writ  ...  all  debts  and  all  de- 
posits of  money,  and  all  other  effects  belonging  or  due  to  the 
defendant,  by  the  person  or  corporation  upon  which  service 
shall  be  so  made,  shall  remain  attached  in  the  hands  of  such 
corporation  or  person,  in  the  manner  heretofore  practised  and 
allowed  in  the  case  of  foreign  attachment "  In  construing  this 
provision,  the  court  considered  it  broad  enough  to  include  debts 
due  by  bills  of  exchange  and  promissory  notes,  and  that  there 
is  nothing  in  their  nature  that  excludes  them  from  its  operation ; 
but  admitted  that  their  negotiability  renders  the  hold  of  an  at- 
tachment upon  them  very  uncertain ;  and  held,  that  an  attach- 
ment is  unavailable  against  a  bona  fide  holder,  for  value,  of 
negotiable  paper,  who  obtains  it  after  attachment^  before  matur- 
ity, and  without  notice.  At  the  same  time  the  court  intimated 
that  the  negotiation  of  such  pa[)er  by  a  defendant  after  he  has 
had  notice  of  the  attachment,  is  a  fraud  upon  the  law,  and  that 
the  court  had  power  to  prevent  this,  by  impounding  the  note, 
taking  care  that  it  should  be  demanded  at  maturity,  and  that 
proper  notice  should  be  given  to  indorsers,  if  necessary.^ 

In  Maryland,  for  three  quarters  of  a  century,  the  courts  went 
to  greater  lengths  than  any  other  courts  in  the  country,  in  sus- 
taining the  garnishment  of  the  maker  of  a  negotiable  promissory 
note ;  not  only  holding  that  he  might  be  summoned  as  garnishee 
of  the  payee  before  the  maturity  of  the  note,  if  the  note  was,  at 
the  time  of  the  garnishment,  in  the  payee's  possession;^  but 
that,  where  the  maker  of  such  a  note  is,  before  its  maturity, 
summoned  as  garnishee  of  one  who  then  owns  it  as  an  indorsee^ 
and  judgment  is  rendered  against  him,  the  judgment  will  pro- 
tect him  against  an  action  on  the  note,  brought  by  a  subsequent 
indorsee^  who  acquired  title  to  the  paper  before  its  maturity,  and 
without  knowledge  of  the  attachment.*  It  was  quite  impossible 
that  so  indefensible  a  doctrine  could  be  permanently  held ;  and 

1  Ladlow  V.  Bingham,  4  Dallas,  47.  *  Steaart  v,  West^  1  Harris  k  Johnson, 

*  Kieffer  v,  Ehler,  18  Penn.  State,  888 ;    536. 
Hill  r.  Kroft,  29  Ibid.  186  ;  Day  t;.  Zlm-         «  Somerville  v.  Brown,  5  Gill,  399. 
merman,  68  Ibid.  72  ;  Adams  v,  Avery,  2 
Kttaboiigh,  77. 
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the  Court  of  Appeals  of  that  State,  in  1879,  without  dissent, 
overruled  the  previous  decisions,  and  held,  that  where  the  maker 
of  a  negotiable  promissory  note  is  summoned  as  garnishee  of  the 
payee  or  indorsee,  the  attaching  plaintiff  can  have  no  judgment 
of  .condemnation,  if  it  appear  that  the  note,  either  before  or  after 
the  service  of  the  attachment,  had  been  transferred  or  indorsed 
over  to  a  third  person  before  its  maturity,  for  value,  and  without 
actual  notice  to  him  of  the  attachment^ 

In  Virginia,  though  the  court  declined  to  decide  the  general 
question  whether  the  maker  of  a  negotiable  note  could^  while  the 
note  was  current,  be  garnished  in  a  suit  against  the  payee,  yet 
held,  that  the  title  of  an  indorsee,  acquired  before  maturity, 
without  notice  of  a  previous  attachment  of  the  note  in  such  a  suit, 
was  paramount  to  tiie  attachment^ 

In  North  Carolina,  though  it  is  held  that  debts  due  by  negoti- 
able paper  may  be  attached,^  yet  in  order  to  charge  the  maker  of 
a  negotiable  note  as  garnishee  of  the  payee,  it  must  be  shown 
that  the  payee  had  not  indorsed  the  note  to  some  other  person 
before  its  maturity ;  for  otherwise  it  does  not  appear  that  the 
maker  is  indebted  to  the  payee.  ^ 

In  South  Carolina,  the  court  refused  to  charge  the  maker  of  a 
negotiable  note,  as  garnishee  of  the  payee,  while  the  note  was  cur- 
rent, though  the  plaintiff  offered  to  give  security  to  indemnify  the 
garnishee  against  the  note.  ^'The  probability,"  said  the  court, 
^'  is  so  great  that  the  absent  debtor  may  have  transferred  negotia- 
ble notes,  that  it  would  be  too  great  a  hardship  to  compel  the 
maker  to  pay  the  money,  and  resort  to  his  indenmity,  if  he 
should  be  compelled  to  pay  it  over  again. "  * 

In  Georgia,  while  it  was  recognized  that  the  maker  of  a  ne- 
gotiable instrument  may  be  garnished,  yet  it  was  held,  that  in 
order  to  obtain  a  judgment  against  him,  it  must  affirmatively 
appear  that  the  instrument  is  due,  and  belonged  to  the  defend- 
ant after  its  maturity  and  after  the  time  of  the  garnishment* 

In  Alabama,  in  order  to  reach  negotiable  paper  by  garnish- 
ment, it  must  be  affirmatively  shown  that  the  note  had  become 
due,  and  was  still  the  property  of  the  payee. ^ 

1  Cruettv.  Jenkins,  53  Maryland,  217.         ^  Myers  v.   Beeman,   9  Iredell,  116; 

In  the  report  of  this  case,  p.  226,  line  8,  Ormond  v.  Moye,  11  Ibid.  564  ;  Shuleriv 

is  a  typographical  error,  as  I  learned  from  Bryaon,  66  North  Carolina,  201. 
the  clerk  of  the  court :  *'  endorser*'  ahoold         *  Gaffney  v.  Bradford,  2  Bailey,  441. 
be  "endorsee."  •  Mims  o.  West,  88  Georgia,  18  ;  Bur- 

s  Howe  V.  Quid,  28  Grattan,  1.  ton  v.  Wynne,  66  Ibid.  616. 

*  Skinner  v.  Moore,  2  Dererenz  ft  Bat-  ^  Hayberry  9.  Morris,  62  Alabama,  US. 
He,  138. 
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In  Louisiana,  it  was  decided,  that  the  maker  of  such  a  note 
could  not  be  charged  before  the  note  became  due,  whether  in 
his  answer  he  stated  that  he  did  not  know  who  held  his  note,  or 
that  he  knew  the  defendant  was  the  owner  of  it  at  the  time 
of  the  garnishment.^ 

In  Texas,  it  was  first  decided  that  the  maker  of  a  negotiable 
note  supposed  to  haye  been  negotiated,  cannot  be  charged  as  gar* 
nishee  of  the  payee ;  ^  and  afterwards,  that  he  cannot  be  charged 
at  all,  while  the  note  is  current  as  negotiable  paper ;  ^  but  may 
be  garnished  then ;  and  if  the  note  remains  in  the  hands  of  the 
pajee  till  after  its  maturity,  he  may  be  charged  in  respect 
thereof.* 

In  Indiana,  it  waa  held,  that  the  maker  of  a  note  executed 
and  payable  in  Ohio,  and  which  by  the  law  of  Ohio  was  ne- 
gotiable, could  not  be  charged  as  garnishee  of  the  payee,  so  as  to 
defeat  the  right  of  an  indorsee,  acquiring  the  note  before  its 
maturity.*  Afterwards  the  court  laid  down  the  broad  doctrine, 
that  such  maker  could  not  be  held  as  garnishee  of  the  payee, 
without  proof  that  the  note  actually  remained,  at  the  time  of  the 
triaty  in  the  hands  of  the  latter,  as  his  property,  or  in  the  hands 
of  a  fraudulent  assignee.^  Subsequently  the  court  held,  that 
before  a  judgment  can  be  rendered  against  the  maker,  the  plain- 
tiff must  show  that  the  paper  has  matured,  and  that  at  the  time 
of  maturity  it  was  held  by  the  defendant,  or  that  it  was  not  in 
the  hands  of  a  third  party  holding  it  bona  fide.'' 

In  Wisconsin,  the  broad  ground  is  taken,  that  the  maker  of  a 
negotiable  note  cannot  be  held  as  garnishee  of  the  payee.  ^  And 
so  in  Michigan,^  Minnesota, ^^  Kentucky, ^^  and  Florida.^* 

In  Iowa,  the  rule  was  laid  down  that  the  maker  of  a  negotiable 
instrument  cannot  be  charged  as  garnishee  of  the  payee,  unless 
the  instrument  has  become  due,  and  is  shown  to  be,  at  the  time 

1  Sheeta  v.  Cnlver,  14  Lonisianfl,  449  ;  •  Junction  R.  R.  Co.  v,  Cleneay,  18  In- 

Kimball  v.  Plant,  Ibid.  611 ;   Erwin  9.  diana,  161 ;  Stetson  v.  Cleneay,  14  Ibid. 

Com.  &  R.  R.  Bank,  8  Louisiana  Annual,  458 ;  Cadwalader  v.  Hartley,  17  Ibid.  620. 

186  ;  Denbam  i;.  Pogue,  20  Ibid.  196.  f  Cleneay  v.  Junction  R.  R.  Co.,  26  In- 

«  Wybrants  v.  Rice,  8  Texas,  468.  diana,  876 ;  King  v.  Vance.  46  Ibid.  246. 

»  Iglehart  t;.  Moore,  21  Texas,  601 ;  •  Davis  v.  Pawlette,  8  Wisconsin,  800  ; 

Price  u.   Brady,   Ibid.    614  ;   Bassett  v,  Carson  v.  Allen,  2  Chandler,  128 ;  2  Pin- 

Garthwaite,  22  Ibid.  280 ;  Kapp  v.  Teel,  ney,  467. 

88  Ibid.  811 ;  Willis  v.  Heath,  76  Ibid.  »  Littlefield  v,  Hodge,  6  Michigan,  826. 

124.  10  Hubbard  v.  WUliuns,  1  Minnesota, 

*  Thompson  v,  Gainesnlle  Nat.  Bk.,  66  64. 

Texas,  156.  u  Q^eer  v.  Powell,  1  Bush,  489. 

ft  Smith  «.  Blatchford,  2  Indiana,  184.  »  Hnot  v.  Ely,  17  Florida,  775. 
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of  the  garnishment,  in  the  possession  of  the  defendant^    And 
so  in  California.^ 

In  Nebraska,  the  general  rule  that  the  maker  of  a  negotiable 
note  is  not  chargeable  as  garnishee  of  the  payee,  is  recognized; 
but  it  is  held,  that  if  the  note  was  transferred  before  maturity  to 
an  indorsee,  voluntarily  or  fraudulently,  for  the  purpose  of  pro- 
tecting the  debt  from  the  creditors  of  the  payee,  the  maker  may 
be  garnished  while  it  is  in  the  hands  of  the  indorsee.^ 

§  589.  Against  this  strong  array  of  reason  and  authority  in 
favor  of  protecting  negotiable  paper  from  attachment  while  it  is 
current,  there  are  some  cases,  to  which  we  will  now  direct  atten- 
tion. The  Supreme  Court  of  Connecticut  considered  that  no 
doubt  existed  iiiat  a  negotiable  note,  before  it  has  been  negoti- 
ated, may  be  attached  on  a  demand  against  the  payee,  but  that 
the  attachment  was  liable  to  be  defeated  by  the  transfer  of  the 
notej  at  any  time  before  it  falls  due.^  The  sum  of  this  is,  that 
the  garnishment  operates  only  on  the  slender  probability  that  a 
defendant,  whose  circumstances  justify  an  attachment  against 
him,  will  hold  a  negotiable  note  in  his  possession  until  after  it 
becomes  due,  merely  to  have  its  proceeds  go  to  the  attaching 
creditor,  whom  he  might  have  paid  without  suit  Where,  how- 
ever, the  note,  in  form  negotiable,  has  become  due,  and  is  still 
in  the  hands  of  the  payee,  it  was  held,  in  the  same  State,  that  a 
garnishment  of  the  maker,  in  a  suit  against  the  payee,  would 
hold  the  debt  as  against  a  subsequent  indorsee  who  received  the 
note  with  notice  of  the  garnishment.^ 

In  New  York,  the  question  does  not  seem  ever  to  have  come 
before  the  court  of  last  resort  until  1882,  and  then  not  in  connec- 
tion with  the  garnishment  of  the  maker  of  a  negotiable  promis- 
sory note,  but  with  the  certification  by  a  bank  of  a  check  drawn 
on  it  by  a  depositor.  The  case  was  treated  as  one  involving  the 
same  principles  as  if  the  bank  "had  issued  a  negotiable  promis- 
sory note ;  and  the  Court  of  Appeals  held,  that  a  debt  evidenced 
by  a  negotiable  security,  whether  due  or  not,  so  long  as  it  is  in 
the  hands  of  the  attachment  debtor,  can  be  attached  by  serving 
the  attachment  upon  the  maker  of  the  security ;  but  that  the  at- 
tachment may  be  defeated  by  a  subsequent  transfer  of  the  secur- 

i  Commissioners  «.  Pox,  Morris,   48  ;         •  Clough  r.  Buck,  6  Nebraska,  843. 
Wilson  V,  Albright,  2  G.  Greene,  125.  *  Enos  v.  Tuttle,  8  Conn.  27. 

*  Gregory  v.  Higgins,   10  California,         •  Culver  v.  Parish,  21  Conn.  40a 
839. 
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ity  to  a  bona  fide  taker,  for  value,  who  is  in  a  position  to  enforce 
it  against  the  maker.  ^ 

In  Tennessee,  it  is  held,  that  a  negotiable  note  may  be  at- 
tached ;  but  it  is  also  held,  that  the  liability  of  a  garnishee  is 
conclusively  settled  by  his  answer ;  and  if  he  answers  that  he 
does  not  know  where  the  note  is,  or  who  holds  it,  he  does  not 
admit  indebtedness  to  the  defendant,  and  cannot  be  charged, 
although  at  the  date  of  the  answer  the  note  may  be  overdue ;  for 
it  may  have  been  assigned  before  it  fell  due.  But  when  the  gar- 
nishee answers  that  he  was  indebted  at  the  time  of  the  garnish- 
ment, and  it  appears  that  the  note  ?Md  not  been  assigned  before  it 
teas  dishonored  for  non-payment^  he  is  liable.  ^  These  views  were 
entertained  also  in  Mississippi.^ 

In  Ohio,  a  debt  due  the  defendant  on  a  negotiable  note  is  sub- 
ject to  garnishment;  but  if  a  third  party  has  acquired  title  to  the 
note  before  its  maturity,  under  such  circumstances  that  he  is  a 
bona  fide  holder,  without  actual  notice  of  the  garnishment  pro- 
ceedings, the  maker  cannot  be  charged  as  garnishee  of  the  payee 
in  respect  thereof.* 

In  Missouri,  it  has  always  been  held,  that  negotiable  paper 
may  be  attached.^  In  the  earliest  reported  case  in  that  State 
involving  the  question,  it  was  decided,  that  in  order  to  charge 
the  maker  of  »such  paper  in  an  action  against  the  payee,  the 
plaintiff  must  prove  that,  at  the  time  of  the  garnishment,  the 
defendant  was  the  holder  of  the  note.®  The  court  once  went  so 
far  as  to  sanction  a  judgment  against  the  maker  of  a  negotiable 
note,  though  he  stated  in  his  answer  that  he  had  been  informed 
and  believed  that  the  note  was  assigned,  for  a  valuable  consid- 
eration, before  the  garnishment  ;7  but  in  another  case,  subse- 
quently, it  was  ruled  otherwise.®  The  court  expressed  themselves 
sensible  of  the  difficulties  that  exist  in  holding  that  debts  evi- 
denced by  negotiable  paper  may  be  attached  in  the  hands  of  the 
payer,  particularly  as  the  statute  prescribes  no  mode  by  which 

1  Bills  V.  Nat.  Park  Bk.,  89  New  York,         <  Secor  v.  Witter,  89  Ohio  State,  218. 
843.  *  Scott  0.  Hill,  8  Missouri,  88  ;  St. 

>  Huff  V.  Mills,  7  Yeiger,  42  ;  Tamer  Louis  Perpetual  Ins.  Co.  v.  Cohen,  9  Ibid. 
V.   Armstrong,   9    Ibid.   412  ;    Moore  v.  421 ;  Quarles  t;.  Porter,  12  Ibid.  76 ;  Col- 
Greene,   4  Humphreys,   299  ;  Daniel  v,  cord  v.  Daggett,  18  Ibid.  657. 
Rawlings,    6    Ibid.    403 ;     Matheny    v.         •  Scott  v.  Hill,  8  Missouri,  88. 
Hughes,  10  Heiskell,  401.  ^  Quarles  v.  Porter,  12  MiBsouri,  76. 

*  Yarborough  v.  Thompson,  8  Smedes        *  Walden  v.  Valiant,  16  Missouri,  409. 
&  Marshall,  291 ;  Thompson  v.  Shelby, 
lUd.  296. 
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an  assignee  can  be  brought  before  the  court  and  have  his  righto 
litigated.  "  But, "  say  the  court,  "  as  the  judgment  is  not  con- 
clusive against  him,  unless  he  has  notice  and  chooses  to  come 
in  and  interplead,  he  would  have  a  right  at  any  subsequent  time, 
before  the  money  was  paid  over  to  the  attaching  creditor,  to 
arrest  the  payment,  or,  after  payment^  a  right  to  his  action  to 
recover  it  back.^^  ^  This  position,  however,  was  afterwards  aban- 
doned ;  the  court  holding  that  in  such  case  the  assignee  cannot 
sue  the  attaching  creditor,  but  is  confined  to  his  original  remedy 
against  his  own  debtor.' 

§  590.  In  concluding  this  review  of  the  reported  decisions  in 
this  country  on  this  important  subject,  it  is  proper  to  remark, 
that  in  none  of  the  States  where  the  attachment  of  negotiable 
paper  has  been  sustained,  are  the  statutory  provisions  as  to  the 
general  scope  and  effect  of  an  attachment,  more  comprehensive 
than  in  those  States  where  the  contrary  position  is  taken.  In 
every  State  the  defendant's  credits  may  be  attached ;  and  that 
term  is,  as  to  this  question,  fully  as  comprehensive  as  if  the 
statute  also  authorized  —  as  is  frequently  the  case  —  the  attach- 
ment of  rights  or  effects* 

§  591.  It  will  have  been  observed  that  some  of  the  courts 
whose  decisions  have  been  referred  to,  indicate  that  an  attach- 
ment of  negotiable  paper  will  prevail  against  one  who  acquires 
title  after  the  attachment,  toith  notice  of  it.  If  notice  is  to  have 
this  effect,  an  important  question  arises  as  to  what  will  consti- 
tute notice.  In  Pennsylvania,  it  is  considered  that  the  doctrine 
of  implied  notice  by  lis  pendens  is  inapplicable  to  such  cases.' 
It  can  hardly  be  doubted  that  the  only  safe  and  consistent  rule  is 
that  the  notice  must  be  actual. 

§  592.  When  one  is  garnished  who  holds  no  relation  of  debtor 
to  the  defendant,  except  as  having,  before  the  garnishment^  made 
a  negotiable  note  to  him,  he  should  carefully  avoid  in  his  an- 
swer any  admission  of  indebtedness ;  for  if,  in  disregard  of  the 
rights  which  may  have  been  already  acquired,  or  which,  before 
the  maturity  of  the  note,   may  be  acquired,  by  indorsees,  he 

1  Qnarlefl  v.  Porter,  12  Minonri,  76 ;  Dickey  v.  Fox«  Ibid.  217.  Sei  eontra, 
Colcord  V,  Daggett,  18  Ibid.  657.  Gairott  v.  Jaffny,  10  Rush,  413. 

>  Fonkhonser  o.  How,  24  Miaeouri,  44 ;        •  Kieffer  o.  Ehler,  18  Penn.  Stite,  S88. 
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admit  a  debt,  and  be  charged  in  respect  thereof,  or  suffer  judg- 
ment to  go  against  him,  when  he  could  have  successfully  resisted 
it,  his  payment  as  garnishee  will  be  no  protection  to  him  against 
an  action  on  the  note,  by  one  who  acquires  the  same  bonafide^ 
before  its  maturity.^ 

1  Onnond  o.  Moye,  11  Iredell,  664 ;  Brittain  v,  Anderson,  8  Baxter,  816. 
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CHAPTER  XXIX. 

THE   GABNISHEE'S    LIABILITY,    AS  AFFECTED    BY    PBE-EZISTINO    CON- 
TRACTS WITH  THE  DEFENDANT,    OB  THIRD  PEBSONS. 

§  593.  It  has  already  been  shown  that  the  garnishment  pro- 
ceeding cannot  be  used  to  change  the  nature  of  an  existing  con- 
tract between  the  garnishee  and  the  defendant,  and  to  compel 
the  former  to  pay  in  money  what  he  had  agreed  to  pay  in  some- 
thing else.^  We  have  also  considered  the  liability  of  a  gar- 
nishee in  respect  of  the  defendant's  property  in  his  hands,  aa 
affected  by  pre-existing  contracts  entered  into  by  him  in  relation 
thereto.^.  There  are  oftentimes  such  contracts  in  regard  to  the 
garnishee's  indebtedness  to  the  defendant;  and  we  will  now 
exhibit  such  cases  as  refer  particularly  to  that  position  of  affairs 
between  those  parties. 

§  594.  It  is  an  unquestionable  doctrine  that  the  garnishment 
of  a  person  cannot  be  permitted  to  interfere  with  a  contract  en- 
tered into  between  him  and  a  third  person,  with  reference  to  his 
indebtedness  to  the  defendant  Thus,  where  A.  drew  a  bill  of 
exchange  on  B.  in  favor  of  C,  which  was  indorsed  by  C.  to  D., 
his  factor,  and  then  accepted  by  B.,  and  afterwards  B.  was  gar- 
nished in  a  suit  against  C. ;  it  was  held,  that  B.  's  acceptance 
was  an  express  contract  to  pay  D.,  the  factor,  and  that  B.  could 
not,  therefore,  be  held  as  garnishee  of  C,  the  principal.^  So, 
where  it  was  agreed  between  an  employer  and  employee  that  the 
wages  of  the  latter  should  be  paid  weekly  in  advance ;  and  the 
employer  was  summoned  as  garnishee  of  the  employee,  under  a 
statute  which  gave  to  garnishment  the  effect  of  attaching  debts 
owing  by  the  garnishee  "  at  the  time  of  the  service  of  the  garnish- 
ment, or  which  might  be  owing  by  him  between  that  time  and 
the  time  of  his  filing  his  answer; "  and  it  appeared  that  in  that 
time  the  garnishee  had  paid  the  defendant  a  sum  largely  exceed- 

1  AiUe,  S  650.  >  Van  S|taphor8t  v.  Pearce,  4  liaas.  258. 

>  ArUe,  Chapter  XXIII. 
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ing  the  amount  of  the  attachment ;  it  was  held,  that  the  gar- 
nishee could  not  be  charged,  because  under  the  contract  there 
was  never  a  time  when  the  defendant  could  have  maintained  an 
action  against  the  garnishee.^  But  if  the  defendant  allow  ihe 
wages  to  remain  uncollected  until  a  debt  shall  have  become  due, 
it  would  at  once  become  subject  to  garnishment.^  So,  where  A. 
employed  B.,  at  an  annual  salary  of  (900,  and  a  short  time  after 
the  engagement  commenced,  B.  requested  tbat  his  salary  might 
be  paid,  as  it  accrued,  to  his  father,  to  whom  he  was  indebted ; 
and  A.,  with  the  approval  of  the  father,  agreed  so  to  do;  it  was 
held,  that  A.  could  not  be  charged  as  garnishee  of  B.^  So, 
where  the  defendant  was  indebted  to  the  garnishees  in  the  sum 
of  $2000,  and  agreed  to  serve  them  as  book-keeper  for  a  year, 
at  a  salary  of  f  1500,  payable  monthly ;  and  that  he  should  re- 
ceive in  money  only  enough  to  pay  the  necessary  expenses  of  his 
family,  and  the  remainder  of  his  salary  was  to  be  applied  to  the 
liquidation  of  his  debt ;  and  the  garnishees  had  paid  him  f500, 
which  was  a  reasonable  sum  for  his  family  expenses;  it  was 
held,  that  they  could  not  be  charged.^  The  cases  thus  stated 
are  sufficient  for  the  illustration  of  the  doctrine.  For  other 
cases  of  like  import  see  the  note,^ 

§  595.  A  question  arises  here,  as  to  the  effect  of  the  Statute 
of  Frauds  on  verbal  contracts  entered  into  by  the  garnishee,  with 
third  persons,  and  coming  within  the  terms  of  the  statute,  and 
which  he  sets  up  ^n  discharge  of  his  liability  to  the  defendant 
In  Vermont,  it  has  been  decided  that  such  contracts  cannot  be 
set  up  by  the  garnishee,  so  as  'to  defeat  the  recourse  of  the  at- 
taching plaintiff  against  him.®    This  proceeds  upon  the  erro- 

1  Reinhart  9.  Empire  Soap  Co.,  88  Mia-  Risdon,  48  Iowa,  517  ;  Potter  tf*  Cain,  117 

aoori  Appeal,  24.  Mass.  238  ;  Mines  v.  Pyle,  4  Houston,  646  ; 

s  Archer  v.  People's  Say.  Bk.,  88  Ala-  Callaghan  v.  Pocasset  Man.  Co.,  119  Mass. 

bama,  249.  173  ;  St  Louis  v.  Regenfuss,  28  Wisconsin, 

«  Swisher  9.  Fitch,  1  Smedes  ft  Mar-  144  ;  Balliet  v.  Scott,  32  Ibid.  174  ;  Mc- 

shall,  541.    See  White  v.  Richardson,  12  Pherson  v.  A.  &  P.  R.  Co.,  66  Missouri, 

New  Hamp.  93;  Vincent  v.  Watson,  18  103;  Godfreyp.Macomber,  128  Mass.  188  ; 

Penn.   Stete,   96 ;    Webber  v.  Bolte,   51  Whiting  v.  £arle,  8  Pick.  201  ;  Manches- 

Michigan,  113;  Alexander  v.  Pollock,  72  terv.Smitb,  12  Ibid.  113;  Bny  9.  Wheeler, 

Alabama,  137.  29  Vermont,  514 ;  Baker  v.  Eglin,  11  Ore- 

4  Hall  9.  Magee,  27  Alabama,  414.  gon,  333  ;  Mansfield  v,  Stevens,  31  Miu- 

*  White  9.  Richardson,  12  New  Hamp.  nesota,  40  ;  North  Star  B.  ft  S.  Co.  i-. 

93 ;  Russell  9.  Couvers,  7  New  Hamp.  343  ;  Ladd,  32  Ibid.  861 ;  Coykendall  v.  Ladd, 

Taylor  v.  Burlington  ft  M.  R.  R.  Co.,  6  Ibid.  529. 

Iowa,  114  ;  Doyle  9.  Gray,  110  Mass.  206 ;         *  Hazeltine  v.  Page,  4  Vermont,  49  ; 

Mason  9.  Ambler,  6  Allen,  124  ;  Watkins  Strong  9.  Mitchell,  19  Ibid.  644. 
V.  Po]ie,  38  Georgia,  514 ;  Huntington  9. 
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neous  idea,  that  a  verbal  coatr^ct  coming  within  the  terms  of 
the  statute  is  absolutely  void ;  but  the  better  view  doubtless  is 
that  taken  by  the  Supreme  Court  of  Massachusetts,  holding  the 
contract  not  absolutely  void  'per  %e^  but  that  no  action  can  be 
maintained  on  it,  if  the  party  sought  to  be  charged  plead  the 
statute,  and  that  the  privilege  of  pleading  it  is  a  personal  one, 
and  may  be  waived,  if  the  party  choose.  Therefore,  where  the 
defendant  kept  a  boarding-house  for  the  workmen  employed  in 
the  garnishee's  manufactory,  and  the  garnishee  became  in- 
debted to  the  defendant  for  their  board ;  but,  when  the  defendant 
began  to  keep  the  house,  it  was  verbally  agreed  between  the  de- 
fendant, the  garnishee,  and  several  third  persons,  who  subse- 
quently furnished  her  with  provisions  and  other  supplies,  that 
the  supplies  should  be  delivered  and  charged  to  the  defendant, 
and  that  at  the  end  of  each  quarter  the  garnishee  would  see  that 
the  persons  who  furnished  them  were  paid ;  the  court  held,  that 
whatever  the  garnishee  was  liable  for  on  this  guaranty  must  go 
to  discharge  his  debt  to  the  defendant,  and  that  the  garnishee, 
though  his  undertaking  was  within  the  statute,  was  not  bonnd, 
against  his  own  choice,  to  set  up  that  statute  in  order  to  avuid 
his  promise.^ 

§  596.  But  where  a  garnishee  relies  on  a  contract  with  a  third 
person,  as  affecting  his  liability  to  the  defendant,  it  must  appear 
that  such  third  person  stood  in  such  position  as  to  have  a  legal 
right  to  enter  into  the  contract,  and  that  it  was  entered  into 
with  the  defendant's  assent;  otherwise  it  will  be  unavailing. 
Thus,  where  A.  disclosed,  as  garnishee,  that  he  had  executed  a 
note  to  B.,  the  defendant,  which  was  transferred  by  B.  to  C, 
as  collateral  security  for  a  debt  due  to  C. ;  and,  before  the  gar- 
nishment, A.  paid  G.  a  part  of  the  note,  and  C.  thereupon,  with- 
out B.  's  knowledge,  released  him  from  any  further  claim  upon  it; 
it  was  held,  that  C.  had  no  legal  right  to  discharge  A.  from 
liability  for  the  balance,  without  B.  's  assent,  and  A.  was  accord- 
ingly charged  as  garnishee  in  respect  thereof.^ 

§  697.  Where  the  garnishee  is  indebted,  it  will  not  vary  his 
liability  that  his  contract  with  the  defendant  is  to  pay  the  money 
in  another  State  or  country  than  that  in  which  the  attachment  is 
pending.  Thus,  where  it  was  urged  as  a  ground  for  discharging 
a  garnishee,  that  his  debt  to  the  defendant  was  contracted  in 

1  Cahill  ».  BiRelow,  18  Pick.  869;  Swett  *  Wiggin  ».  Lewis,  19  New  Htmp.  6«. 
V,  Ordway,  28  Ibid.  266. 
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England,  and  was  payable  there  only,  so  that  the  defendant 
could  not,  and  therefore  the  plaintiff  could  not,  make  it  payable 
elsewhere,  the  court  said :  "  We  do  not  perceive  any  legal  prin- 
ciple upon  which  the  objection  rests.  This  was  a  debt  from  the 
garnishee  everywhere,  in  whatever  country  his  person  or  prop- 
erty might  be  found.  A  suit  might  have  been  maintained  by 
the  defendant  here,  and  therefore  the  debt  may  be  attached 
here. "  ^  So,  where  the  debt  was  contracted  where  the  garnish- 
ment took  place,  but  the  garnishee  agreed  to  pay  the  money  in 
another  State,  he  was  nevertheless  charged ;  the  court  referring 
to  the  case  just  cited  as  sustaining  their  decision.^  And  in 
Iowa  a  garnishee  of  a  defendant  residing  in  Nebraska  was 
charged,  though  his  debt  was  contracted  and  was  payable  in  the 
latter  State,  and  was  there  exempt  by  law  from  attachment  or 
execution.' 

1  Blake  v.  WillJAins,  6  Pick.  286.    See  P.  R.  Co.,  46  Wisconain,  172 ;  East  Tenn. 

Mooney  v.  U.  P.  R.  Co.,  63  Iowa,  846.  <  Va.  &  Ga.  R.  R.  Co.  v.  Kennedy,  88  Ala- 

*  Stnrtevant  v.  Robinson,  18  Pick.  176.  bama,  462. 
See  Commercial  Nat  Bank  o.  C.  M.  &  St.         *  Leiber  v.  U.  P.  R.  Co.,  49  Iowa,  688. 
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CHAPTER  XXX. 

THE  garnishee's  LIABILITY  AS  AFFECTED  BY  A  FRAUDULENT  AT- 
TEMPT BY  THE  DEFENDANT  TO  DEFEAT  THE  PAYMENT  OF  HIS 
DEBTS. 

§  598.  Cases  have  arisen,  in  which  a  person  indebted  has 
sought  to  prevent  his  effects  from  being  reached  for  the  payment 
of  his  debts,  by  selling  property,  and  taking  promissory  noten 
therefor  payable  to  third  persons,  in  the  expectation  that  such 
notes  could  not  be  reached  by  garnishment  All  such  attemptB, 
being  in  fraud  of  just  creditors,  have  been  discountenanced 
wherever  made,  and,  if  the  circumstances  permitted,  without 
violating  established  legal  principles,  have  been  defeated. 

§  599.  Thus,  in  Vermont,  it  appeared  from  the  answer  of  the 
garnishee  that  he  had  been  indebted  to  the  defendant;  that  the 
defendant  said  to  him  he  was  afraid  his  creditors  would  attach 
the  debt,  and  desired  the  garnishee  to  give  notes  payable  to  a 
third  person,  which  was  done,  without  the  concurrence  or  knowl- 
edge of  the  third  person.  The  court  said :  "  We  could  not  feel 
justified  to  allow  so  obvious  a  subterfuge  to  interpose  any  obsta- 
cle in  the  way  of  this  process.  If  the  person  to  whom  the  note 
is  payable  is  now  the  bona  fide  holder  of  this  note,  and  received 
it  in  the  due  course  of  business,  while  it  was  still  current,  the 
interest  thus  acquired  cannot  be  defeated  by  this  process,  al- 
though pending  at  the  time  the  holder  acquired  a  title  to  it  But 
if  the  holder  took  the  note  when  overdue,  he  took  it  subject  to 
all  the  defences  which  existed  while  the  note  was  in  the  hands 
of  the  defendant.  Among  such  defences  may  be  reckoned  at- 
tachment by  this  process. "  ^  So,  in  New  Hampshire,  where  A. 
sold  property  to  B. ,  and  unnegotiable  notes  therefor  were  exe- 
cuted to  C,  a  resident  in  another  State,  who  was  unknown  to 
B. ;  and  A.,  at  the  time  of  selling  the  property  and  taking  the 
notes,  said  he  was  owing  some  debts  that  he  never  meant  to  pay, 

1  Camp  V.  Clark,  14  Vermont,  887.  v.  Davis,  24  Vennont,  868  ;  Kealerr.  St 
See  Bibb  v.  Smith,  1  Dana,  580  ;  Marsh    John,  22  Iowa,  66& 
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and  some  that  he  would  pay  when  he  was  ready ;  the  court  held 
the  transaction  fraudulent  as  to  A*  's  creditors,  and  charged  B. 
as  his  garnishee*^  So,  in  Connecticut,  where  A.,  with  a  view  to 
keep  his  property  out  of  the  reach  of  his  creditors,  and  in  pursu- 
ance of  a  combination  with  B.  for  that  purpose,  sold  goods  be- 
longing to  him  as  the  property  of  B. ,  and  took  from  the  vendee 
a  negotiable  note,  payable  to  B.  at  a  future  day,  which  B.  as- 
signed, before  it  became  due,  to  0.,  who  was  acquainted  with  the 
transaction;  it  was  held,  that  the  vendee  was  the  debtor  of  A., 
and  was  therefore  liable  as  his  garnishee.^  So,  where  a  hus- 
band traded  a  manufacturing  establishment  belonging  to  himself 
and  partnei*,  for  a  tract  of  land,  taking  the  conveyance  of  the 
land  to  his  wife  to  defraud  creditors;  and  afterwards  sold  the 
land  and  took  a  note  for  the  unpaid  price,  to  his  wife ;  which 
remained  in  her  hands  until  after  its  maturity,  and  until  the 
maker  was  garnished  by  a  creditor  of  the  firm  of  which  the  hus- 
band had  been  a  member ;  it  was  held,  that  as  there  were  in- 
volved no  rights  of  innocent  assignees  of  the  note,  the  amount 
thereof  was  subject  tb  the  garnishment^ 

§  600.  In  Massachusetts  this  case  arose.  A.  collected  in  New 
York,  a  sum  of  money  for  B.  in  Boston,  and  had  it,  on  his  re- 
turn to  the  latter  place,  in  a  thousand-dollar  bill.  Seeing  B., 
he  informed  him  that  he  had  the  money  in  that  shape,  and  would 
then  have  paid  B.  tiie  amount  due  him,  if  the  bill  could  have 
been  changed.  As  that  could  not  then  be  done,  B.  requested  A. 
to  give  him  his  negotiable  note  for  the  amount  due  him ;  in  re- 
spect of  which,  by  the  law  of  Massachusetts,  A.  could  not  be 
charged  as  garnishee  of  B.  The  note  was  given,  and  immedi- 
ately afterward  A.  was  garnished.  Facts  in  the  case  tended  to 
show  that  the  note  was  given  for  the  purpose  of  preventing  the 
amount  collected  by  A.  from  being  reached  by  the  creditors  of  B., 
by  garnishment;  and  it  was  therefore  contended  that  A.  was 
still  the  debtor  of  B.,  and  therefore  liable;  but  the  court  held 
the  note  to  be  a  payment  pro  tanto,  and  that  the  garnishee  was 
not  chargeable.*  A  similar  case  came  up  in  Texas,  with  simi- 
lar result,  the  court  saying:  ''If  the  maker  of  a  promissory  note 
may  be  charged  in  garnishment  before  its  maturity,  on  the 
ground  that  he  knew  when  he  executed  it  that  it  was  the  purpose 
of  the  payee  to  place  the  fund  beyond  the  reach  of  his  creditors, 

1  Green  v.  Doughty,  6  New  Hamp.  572.         •  Patton  r.  Gates,  67  Illinois,  164. 
«  Enos  V.  Tuttle,  8  Conn.  27.   See  Price         ♦  Wood  v.  Bodwell,  12  Pick.  268. 
V.  Bradford,  4  Louisiana,  85. 
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we  see  no  reason  why  one  who  pays  a  debt,  with  a  knowledge  of 
a  like  intent  on  the  part  of  his  creditor,  may  not  be  compelled 
to  pay  again  at  the  suit  of  the  creditors  of  him  to  whom  he  made 
the  payment "  ^ 

§  601.  In  all  cases  where  one  indebted  to  another  gives  an 
obligation  to  pay  the  debt  to  a  third  person,  it  may  be  considered 
as  a  sound  rule,  that,  in  order  to  make  such  obligation  effectual 
to  defeat  an  attachment  of  the  debt,  as  due  to  the  original  credi- 
tor, it  must  be  shown  that  the  obligation  to  the  third  person  was 
bona  fide  SLud  upon  adequate  consideration.^  If  the  debtor  give 
such  an  obligation  in  good  faith,  not  knowing  of  any  fraudulent 
intent  in  the  other  parties,  and  pay  the  obligation  in  the  hands 
of  an  assignee,  he  cannot  be  charged  as  garnishee  of  him  to 
whom  the  debt  was  primarily  owing.' 

§  601  a.  In  Arkansas,  a  man  sold  property  and  gave  the  pur- 
chase-money to  his  wife,  who  deposited  it  in  a  bank,  in  her  own 
name ;  and  the  bank  was  summoned  as  garnishee  of  the  husband. 
It  was  attempted  to  be  shown  that  the  money  was,  in  fact,  the 
husband's,  and  that  its  deposit  in  his  wife's  name  was  a  fraud 
on  his  creditors ;  but  the  court  held,  that  the  question  whether 
the  gift  to  the  wife  was  fraudulent  could  not  be  tried  in  the  gar- 
nishment proceeding.^  A  different  view  was  entertained  in 
Massachusetts,  where  a  sick  person  handed  to  a  servant  a  sum 
of  money,  and  said :  ^^  You  take  this  money.  When  I  die,  bury 
me,  and  keep  the  rest^  because  you  are  the  only  woman  who 
has  erer  been  kind  to  me;"  and  the  donor  then  died,  leaving 
debts,  and  her  administrator  could  find  no  estate.  A  creditor, 
in  an  action  against  the  administrator,  summoned  the  donee  as 
garnishee,  and  the  donee  was  charged  for  so  much  of  the  gift  as 
had  not  been  expended  for  the  expenses  of  the  decedent's  ill- 
ness and  burial,  on  the  ground  that  the  gift  was  plainly  void  in 
point  of  law.* 

1  Willis  V.  Heath,  75  Texas,  124.  «  Himstedt  v.  German  Bank,  46  Aikan- 

^  Langley  v.  Berry,  14  New  Hamp.  82.    sas,  587. 

*  Diefendorf  v.  OUver,  8  Kansas,  865.  *  Hannan  v.  Osgood,  151  Mass.  501. 
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CHAPTER  XXXI. 

THE   garnishee's    LIABIUTT   AS    AFFECTED    BT    AN    EQUITABLE    AS- 
SIGNMENT OF  THE  DEBT. 

§  602.  We  have  previously  seen  ^  that  an  equitable  assign- 
ment of  personal  property  of  a  defendant  in  the  hands  of  a  gar- 
nishee, will  relieve  the  latter  from  liability  as  garnishee  on 
account  of  such  property.  We  come  now  to  the  application  of 
the  same  principle  to  a  debt  due  from  the  garnishee  to  the  de- 
fendant. When  it  is  sought  to  reach  by  garnishment  a  credit 
of  the  defendant,  it  must  be  both  legally  and  equitably  due  him.^ 

§  603.  The  doctrine  which  establishes  the  assignability  in 
equity  of  ch4)Be%  in  actioriy  arises  from  the  public  utility  of  in- 
creasing the  quantity  of  transferable  property,  in  aid  of  com- 
merce and  of  private  credit^  It  is  a  well-known  rule  of  the 
common  law,  that  no  possibility,  right,  title,  or  thing  in  action, 
can  be  granted  to  third  persons.  Hence,  a  debt,  or  other  chose 
in  aetionj  could  not  be  transferred  by  assignment,  bzcept  in  case 
of  the  king;  to  whom  and  by  whom  at  the  common  law  an  as- 
signment of  a  chose  in  action  could  always  be  made;  for  the 
policy  of  the  rule  was  not  supposed  to  apply  to  the  king.  So 
strictly  was  this  doctrine  construed,  that  it  was  even  doubted 
whether  an  annuity  was  assignable,  although  assigns  were  men- 
tioned in  the  deed  creating  it.  And  at  law,  with  the  exception 
of  negotiable  instruments  and  some  few  other  securities,  this  still 
continues  to  be  the  general  rule,  unless  the  debtor  assents  to  the 
transfer;  but  .if  he  does  assent,  then  the  right  of  the  assignee  is 
complete  at  law,  so  that  he  may  maintain  a  direct  action  against 
the  debtor,  upon  the  implied  promise  to  pay  him  the  same, 
which  results  from  such  assent.  But  courts  of  equity  have  long 
since  totally  disregarded  this  nicety.  They  accordingly  give 
effect  to  assignments  of  choses  in  action.  Every  such  assignment 
is  considered  in  equity  as  in  its  nature  amounting  to  a  declara- 

1  Ante,  Chapter  XXIV.  859  ;  Leland  t;.  Sabin,  7  Foster,  74  ;  Cram 

^  Rodgers  v.   Hendaley,  2  Ijonisiana,    «.  Shackleton,  64  New  Hamp.  44. 
587 ;  Ejdey  e.  Abbott,  14  New  Hamp.        >  Diz  v.  Cobb^  4  Mass.  508. 
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tion  of  trust,  and  to  an  agreement  to  permit  the  assignee  to 
make  use  of  the  name  of  the  assignor,  in  order  to  recover  die 
debt,  or  to  reduce  the  property  into  possession.^ 

§  604.  Hence,  where  it  appears  that  a  debt  due  from  the  gar- 
nishee to  the  defendant  had  been  equitably  assigned  before  the 
garnishment,  the  court  will  take  cognizance  of  the  assignment 
and  protect  the  rights  of  the  assignee.  For,  as  the  defendant 
has  parted  with  his  interest  in  the  debt,  and  can  no  longer  main- 
tain an  action  for  it  against  the  garnishee,  for  his  own  benefit; 
and  as  the  plaintiff  can  acquire  no  greater  interest  in  the  debt 
than  the  defendant  had  at  the  time  of  the  garnishment ;  it  results 
that  the  garnishee  cannot  be  charged  for  that  which,  equitably, 
he  has  ceased  to  owe  to  the  defendant,  and  owes  to  another 
person. 

The  extent  to  which  courts  will  protect  the  rights  of  parties 
under  equitable  assignments,  is  illustrated  by  the  following  case: 

A.  made  a  contract  with  B.  in  relation  to  some  wool,  the  effect 
of  which  was,  that  A.  still  retained  an  interest  in  the  same, 
during  the  process  of  manufacturing  it.  B.  agreed  to  effect  an 
insurance  on  the  wool  for  the  benefit  of  A.,  and  procured  a 
policy  in  his  own  name,  in  pursuance  of  that  agreement,  and  for 
that  object.  After  the  making  of  the  policy,  and  before  a  loss 
imder  it,  B.  informed  A.  that  he  had  effected  an  insurance  for 
A.'s  benefit,  pursuant  to  the  previous  stipulation.  Afterward 
the  wool  was  destroyed  by  fire,  and  the  insurance  company  was 
summoned  as  garnishee  of  B. ;  and  A.  became  a  party  to  the 
suit,  claiming  the  insurance  money  under  his  arrangement  with 

B.  It  was  held,  that  A.  had  an  equitable  interest  in  the  policy, 
equivalent  to  that  of  an  assignee  of  a  chose  in  action^  and  suffi- 
cient to  enable  him  to  hold  the  avails  of  the  same  as  against  the 
attaching  creditor.^ 

§  604  a.  Not  only  will  courts  protect  equitable  assignees,  but 
they  will  afford  remedy  against  a  party  who,  having  notice  of 

1  2  Story's  Equity,  §§  lOSO,  1040.  Forapftn^h  v.  Appold,  17  B.  Monrod,  025; 

3  ProTidenoe  County  Bank  v.  Benson,  Patten  v.  Wilson,  34  Penn.  States  299 , 

24   Pick.   204.    See  Green  v.  Gillett,   6  Insnranoe  Co.  of  Penn.  o.  Phoenix  Ins. 

Day,  485;  Larokin  v.  Phillips,  9  Porter,  Co.,  71  Ibid.  Sl|  Burrows  v.  Glover,  106 

98  i   Hodson  v.  McConnell,   12  Illinois,  Mass.  824 ;  Norton  v  Piscataqna  Ins.  Co., 

170 ;  Galena  ft  Chicago  U.  R.  R.  Co.  v.  Ill  Ibid  582 ;  Taft  v.  Bowker,  182  Ibid. 

Menzies,  26  Ibid.  121  ;   Carr  v.  Waugb,  277 ;  Davis  v.  Carson,  69  Missouri,  609 ; 

28  Ibid.  418 ;  Cairo  ft  St.  L.  R.  R.  Co.  v.  Sheldon  v.  Hinton,  6  Bradwell,  216 ;  Horn 

Eillenberg,   82    Ibid.   295;    Whitten   o,  o.  Booth,  28  Illinois  AppeUate,  885. 
Little,  GeoriHA  Decisions,  Part  II.  99 ; 
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an  assignment  of  tiie  debt,  yet  subjects  the  debtor,  through  gar- 
nishment, in  a  suit  against  the  assignor,  to  the  payment  of  a 
debt.  In  such  a  case  the  Supreme  Court  of  Tennessee  sustained 
a  bill  in  equity  by  the  assignee  against  the  attaching  plainti£F, 
and  decreed  the  payment  by  him  to  the  assignee  of  the  money 
recovered  through  the  garnishment^ 

§  605.  As  a  general  rule,  personal  property  has,  in  contem- 
plation of  law,  no  locality  or  sittia,  but  is  deemed  to  follow  the 
person  of  the  owner.  Hence  it  results,  tliat  a  voluntary  transfer 
or  alienation  is  governed  by  the  law  of  the  place  of  his  domicile. 
It  Is  also  a  general  principle,  sanctioned  and  acted  on  in  all 
civilized  countries,  that  the  laws  of  one  country  willf  by  what  is 
termed  the  comity  of  nations,  be  recognized  and  executed  in 
another  where  the  rights  of  Individuals  are  concerned.  There- 
fore, the  law  of  the  place  where  a  personal  contract  is  made,  is  to 
govern  in  deciding  upon  its  validity  or  invalidity ;  and  a  convey- 
ance of  personal  property  which  is  valid  by  that  law,  is  equally 
effectual  elsewhere.  These  principles  apply  to  debta  and  other 
chases  in  action^  as  well  as  to  any  otl^r  species  of  personal  prop- 
erty. While  the  rule  that  the  law  of  one  nation  will  be  carried 
into  effect  In  the  territories  of  another,  is  subject  to  some  excep- 
tions, yet  as  a  general  rule  it  is  established,  and  has  an  applica- 
tion to  the  subject  now  imder  discussion,  in  connection  with  an 
assignment  of  a  debt  in  one  State,  in  such  a  manner  as  to  be 
effectual  by  the  laws  of  that  State,  but  which  is  wanting  in  some 
particular  to  make  it  so  in  another  State,  where  the  debtor  re- 
sides. In  such  case  the  assignment  will  be  sustained  as  against 
an  attaching  creditor,  residing  in  the  State  where  the  assign- 
ment was  made;^  and  also  against  one  residing  in  the  State 
where  the  debt,  or  ohose  in  aetiony  is.' 

§  606i  In  order,  however,  that  the  rights  of  the  assignee 
should  be  fully  protected,  it  is  important  that  he  immediately 
notify  the  debtor  of  the  assignment.  Though  the  assignment,  as 
between  the  parties  to  it,  is  complete  and  effectual  from  the 
moment  it  is  made^  and  the  assignor,  if  he  afterward  receive 

1  Haynes  v.  Gates,  S  Head,  598.  wright,  10  Ibid.  19  ;  Rnsaell  v.  Tunno, 
<  Van  Boekirk  v.  Hartford  Fire  In*.  11  Richardaoa,  808. 
Co.,  14  Cono.  583,  Burlock  v.  Taylor,  16  »  Houston  v.  Nowland,  7  Gill  &  John- 
Pick.  335  ;  Whipple  v.  Thayer,  Ibid.  25;  son,  480 ;  Wilson  v.  Carson,  12  Maryland, 
Daniels  «.  Willard,  Ibid.  86  ;  Martin  v,  54 ;  Mowrey  v.  Crocker,  •  6  Wisconsin, 
Potter,  11  Gray,  87;  Noble  v.  Smith,  6  826;  Princeton  Man.  Co.  v.  White^  68 
Rhode  Island,  446 ;    Northam  v.  Cart-  Georgia,  96. 
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payment  of  the  debt,  will  be  obliged  to  pay  the  amount  to  the  aa- 
signee,  yet  the  debtor  Is  under  no  obligation  to  pay  the  assignee 
until  he  receive  notice  of  the  assignment  After  that,  a  pay- 
ment to  the  assignor  will  be  at  the  debtor's  peril. 

§  607.  The  assignment  of  a  debt  evidenced  by  bond,  bill,  or 
note  is  complete  by  the  assignment  of  the  bond,  bill,  or  note, 
without  notice  to  the  debtor ;  but  as  to  chases  in  action  not  so 
evidenced,  such,  for  example,  as  book  accounts,  or  debts  due  by 
judgment,  in  order  to  a  valid  assignment  of  them,  as  against  an 
attaching  creditor,  there  must  be  notice  to  the  debtor.  If, 
therefore,  one  indebted  in  such  form  be  summoned  as  garnishee 
of  his  creditor,  and  have  received  no  notice  of  an  assignment  of 
his  debt,  a  judgment  rendered  against  him  as  garnishee  will 
protect  him  from  subsequent  liability  to  an  assignee.^  If  he  have 
received  information  of  an  assignment,  it  is  his  duty,  in  answer- 
ing, to  state  that  fact,  so  as  to  guard  the  rights  of  the  assignee, 
but  more  especially  his  own;  for  if  he  fail  to  do  bo,  and  judg- 
ment go  against  him  as  a  debtor  of  the  assignor,  it  will  ajGEord 
him  no  protection  against  a  suit  by,  and  a  second  payment  to, 
the  assignee.^  The  particular  shape  in  which  this  information 
may  have  been  received  is  of  no  consequence,  provided  it  be 
shown  to  have  been  derived  from  the  assignee  or  his  agent^ 
And  it  is  no  part  of  the  garnishee's  duty  (except,  perhaps,  in 
those  New  England  States  where  facts  stated  in  the  garnishee's 
answer  are  regarded,  only  so  far  as  he  may  declare  his  belief  of 
their  truth)  to  ascertain  the  truth  or  falsity  of  the  information, 
before  he  determines  whether  he  will  state  it  in  his  answer. 
True  or  false,  it  should  be  stated  in  every  case,  whether  the  an- 
swer is  in  itself  conclusive,  or  may  be  controverted  and  disproved. 
For  if  the  answer  be  conclusive,  and  the  garnishee  fails  to  state 

1  VToodbridge  v.  Perkins,  8  Day,  864  ;  Washington  Ins.  Co.,  1  Iowa,  404 ;  hugd 

Richards  v,  Griggs,    16  Missouri,  416  ;  v.  Moore,  17  Ibid.  258  ;  Prescott  v.  HnU, 

Clodfelter  v.  Cos,  1  Sneed,  880,  McCk)id  17  Johns.  284  ;  Kimbrongh  v,  Davis,  34 

V.  Beatty,  12  Iowa,  299  ;  Dodd  v,  Brott,  Alabama,  588  ;  Pageo.  Thompson,  48  New 

1  Minnesota,  270  ;  Penniman  v.  Smith,  Hamp.  873  ;  Phipps  v.  Risley,  15  Oregon, 

5  Lea,  180  ;  Robertson  v.  Baker,  10  Ibid.  494;  Coleman  r.  Scott,  27  Nebnska,  77. 
800.  <  Bank  of  St.  Mary  v.  Morton,  12  Bol>- 

^  Nugent  V,  Opdyke,  9'  Robinson  (La. ),  inson  (La.),  409.    In  Vermont,  it  was  held, 

458  i  Colvin  v.  Rich,  8  Porter,  175 ;  Lam-  that  the  fact  that  the  information  came  to 

kin  V.   Phillips,   9  Ibid.  98 ;    Foster  v.  the  garnishee  on  a  Sunday  did  not  make 

White,  Ibid.  221  ;  Crayton  v,  Clark,  11  it  less  effective  than  if  it  had  come  on  any 

Alabama,  787",  Fowler  v.  Williamson,  62  other  day.    Croider  v.  Shants,  48  Yennont, 

Ibid.  16;  Pitts  «.  Mower,  18  Maine,  861 ;  478. 
Bunker  v.  Gilmore,  40  Ibid.  88 ;  Walters  9. 
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the  information  he  has  receiyed,  because  he  may  not  believe  it  to 
be  true,  he  assmnes  all  the  responsibility  of  the  correctness  of 
his  belief,  not  only  as  to  the  facts  within  his  knowledge,  but  as 
to  other  facts,  of  the  existence  of  which  he  may  be  ignorant,  and 
which  might  show  his  information  to  be  true.  And  if  the  an- 
swer be  not  in  itself  conclusive,  but  may  be  controverted  and 
disproved,  he  should  not  prejudge  the  case,  and  decide  that  the 
information  is  untrue;  but  should  leave  the  plaintiff  to  deny, 
and  the  court  to  adjudicate  its  truth.  ^ 

§  607  a.  The  obligation  of  the  garnishee  to  state  in  his  answer 
the  fact  of  his  having  received  information  of  an  assignment  of 
the  debt  is  not  dispensed  with  by  the  fact  that  the  assignee  knew 
of  the  garnishment,  and  might  have  intervened  and  asserted  his 
right  to  the  money.* 

§  608.  An  assignment  of  a  debt  will  protect  the  rights  of  the 
assignee  from  a  subsequent  attachment  against  the  assignor, 
though  no  notice  may  have  been  given  to  the  debtor  before  the 
attachment,  if  it  be  given  in  time  to  enable  him  to  take  advan- 
tage of  it  before  judgment  against  him  as  garnishee.^  And  it  is 
his  duty  at  any  time  before  such  judgment,  to  make  such  notice 
known  to  the  court ;  failing  in  which,  the  judgment  will  avail 
him  nothing  as  a  defence  against  an  action  by  an  assignee  of 
the  debt* 

§  609.  An  assignment  of  a  debt  is  usually  made  in  writing, 
but  this  formality  is  not  necessary  where  the  debt  is  evidenced 
by  a  writing;  a  delivery  of  which  to  the  assignee  for  a  valuable 
consideration  will  operate  an  assignment,  so  far  as  to  enable 
him  to  maintain  an  action  upon  it  in  the  name  of  the  assignor.^ 

^  Foster  v.  Walker,  2  Alabama,  177  ;  is  correct,  cannot,  I  think,  be  reasonably 

Wicks  V.  Branch  Bank,  12  Ibid.  594.  doubted  ;   but  in  Connecticut  and  Ver- 

'  LATge  V,  Moore,  17  Iowa,  258.  mont,  it  is  held,  that  an  attachment  of 

*  Dix  V.  Cobb,  4  Mass.  508  ;  Stevens  a  debt,  made  before  notice  of  its  assign- 

V.  Steyens,  1  Ashmead,  190  ;  Pellman  v,  ment,  will  prevail  against  the  assignment. 

Hart,    1   Penn.   State,   268  ;   Crayton  v.  though  notice  be  given  to  the  debtor  be- 

Clark,  11  Alabama,  787  ;  Smith  v.  Ster-  fore  judgment  against  him  as  garnishee, 

ritt,  24  Missouri,  260 ;  Walters  v.  Wash-  Judah  o.  Judd,  6  Day,  584  ;    Bishop  v, 

ington  Ins.  Co.,  1  Iowa,  404  ;   Muir  v,  Holcombe,  10  Conn.  444 ;  Van  Buskirk  v. 

Schenck,  3  Hill  (N.  Y.),  228  ;  Northam  Hartford  F.  I.  Co.,  14  Ibid.  141 ;  Ward  v. 

V.  Cartwright,  10  Rhode  Island,  19  ;  Tracy  Morrison,  25  Vermont,  598. 
p.  McGarty,  12  Ibid.  168 ;  Tiemay  r.  Mc-         *  Crayton  r.  Clark,  11  Alabama,  787. 
Garity,  14  Ibid.  281 ;  Lee  v.  Robinson,  15         *  King  v.  Murphy,  1   Stewart,   228  ; 

Ibid.  869  ;  Williams  v,  Pomeroy,  27  Min-  Bayley  on  Bills,  2d  Am.  Ed.  102 ;  Norton 

nesota,  85 ;  Ives  i^.  Addison,  89  Kansas,  v.  Piscataqua  Ins.  Co.,  Ill  Mass  532. 
172.     That  the  doctrine  stated  in  the  text 
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Wherever,  therefore,  a  writing  given  by  a  garnishee  to  the  defend- 
ant has  been  bona  fide  transferred  by  delivery  to  a  third  person, 
the  garnishee  cannot  be  charged.  Thus,  where  the  evidence  of  the 
garnishee's  indebtedness  consisted  of  a  certificate  of  a  certain 
amount  of  lumber  cut  for  him  by  the  defendant,  with  a  statement 
of  what  was  to  be  paid  for  it,  attested  by  third  persons ;  and 
before  the  garnishment  this  certificate  was  assigned  by  delivery; 
the  court  held  the  assignment  good,  and  discharged  the  gar- 
nishee.^ So,  where  a  lessor  delivered  to  his  creditor  a  lease,  on 
which  rent  was  due,  to  enable  him  to  receive  the  same  in  part 
payment  of  the  lessor^s  debt  to  him,  and  the  lessee  knew  of  the 
delivery  for  that  purpose,  and  agreed  to  account  to  the  creditor 
for  the  rent  due ;  it  was  held  a  good  equitable  assignment  of  the 
rent  as  against  an  attaching  creditor  of  the  lessor.'  So,  where 
a  railroad  company  issued  to  an  employee  a  certificate  of  indebt- 
edness, which  the  employee  endorsed  and  sold ;  it  was  held,  that 
the  company  could  not  be  charged  as  garnishee  of  the  employee 
under  an  attachment  served  after  the  sale  of  the  certificate.' 

§  610.  It  is,  however,  impracticable  thus  to  transfer  by  delivery 
a  book  account  or  other  debt,  not  evidenced  by  writing.  As  a 
symbolical  delivery  of  personal  property,  so  situated  that  an 
actual  delivery  of  it  could  not  be  made,  has  been  regarded  as 
sufiicient,  so  tiie  assignee  of  a  judgment,  or  of  a  book  debt,  maj, 
upon  the  same  principle,  be  enabled  to  establish  his  rights  with- 
out proof  of  an  actual  delivery.  For  a  delivery  of  a  transcript  of 
them  would  not  prove  a  delivery  of  the  debt  or  judgment  It 
would  only  prove  a  delivery  of  something  indicative  of  their 
existence  and  of  the  intention  of  the  parties.  Other  evidence, 
showing  that  the  transfer  had  been  completed,  would  be  suffi- 
cient.^ In  all  such  cases  the  assignment  should,  for  greater  cer- 
tainty, be  written;  though,  as  we  shall  presently  see,*  a  verbal 
assignment,  if  assented  to  by  the  debtor,  will  suffice. 

An  assignment  of  a  ehose  in  actunij  or  of  a  fund,  need  not  be 
by  any  particular  form  of  words,  or  particular  form  of  instru- 
ment Any  binding  appropriation  of  it  to  a  particular  use,  by 
any  writing  whatever,  is  an  assignment,  or  what  is  the  same,  a 
transfer  of  the  ownership.  Thus,  a  power  of  attorney  to  collect 
moneys  and  pay  them  over  to  certain  named  parties,  was  held, 

1  Littlefield  v.  Smith,  17  Maine,  827.  *  Cairo  IE  St  Loaia  R.  R.  Go.  p.  EiUan- 

See  Hardy  v,  Colby,  42  Ibid.  881 ;  Byart  beifi;,  82  lUinoia,  295. 

V,  Griffin,  81  Miaaiaaippi,  608.  «  Porter  v.  BnUaid,  26  Maine,  4iS.     , 

•  Dennis  v,  Twitchdl,  10  Metcalf,  180.  *  Pott,  |  614. 
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as  soon  as  the  mcmeys  were  collected,  to  be  in  effect  an  assign- 
ment.^ So,  a  power  of  attorney,  irrevocable,  authorizing  the 
attorney  to  collect  a  sum  of  money,  to  his  own  use,  is  a  con- 
structiye  assignment  of  the  money  to  him.^  So,  a  power  of  at- 
torney to  receive  all  the  money  due  from  A.  to  the  constituent, 
and  to  give  a  dischai^e  therefor  in  the  constituent's  name,  with 
a  clause  stating  that  this  ^^is  an  assignment  of  the  same,"  con- 
stitutes an  assignment  of  the  debt  to  the  attorney,  though  the 
power  is  not  in  terms  irrevocable,  and  does  not  expressly  author- 
ize the  attorney  to  receive  the  money  to  his  own  use.^  So,  where 
a  garnishee  disclosed  indebtedness  to  the  defendant,  but  stated 
that  the  defendant  had  drawn  an  order  on  him  to  pay  the  balance 
of  his  account  to  a  third  person ;  and  it  was  objected  that  this 
was  no  assignment,  because  it  did  not  purport  to  be  for  value 
received,  and  because  it  did  not  appear  but  that  the  drawee 
named  in  the  order  was  the  servant  of  the  defendant,  to  receive 
the  money  for  the  defendant's  use ;  it  was  held,  that  there  was 
tk  prima  facie  assignment,  and  that  the  words  v(due  received  were 
not  necessary.^  So,  where  A.  was  indebted  to  B.  on  a  book 
accoant,  and  B.  drew  out  a  bill  of  the  items,  and  wrote  at  the 
bottom  a  request  to  A.  to  pay  the  amount  to  0. ;  and  notice  of 
the  assignment  was  given  to  A. ;  and  afterwards  A.  was  gar- 
nished in  a  suit  against  B*,  and  was  charged  as  garnishee,  and 
paid  the  money ;  and  suit  was  then  brought  in  B.  's  name,  for  the 
use  of  C,  to  recover  the  money;  it  was  held,  that  the  order, 
being  drawn  for  the  whole  amount  due,  was  an  assignment  of 
ihe  debt,  and  that  A.  was  bound  to  know  that  an  assignment 
was  intended.^ 

§  611.  It  is  not,  however,  every  order  which  may  be  drawn 
on  a  party  having  moneys  of,  or  indebted  to,  the  drawer,  which 
will  operate  an  assignment  of  the  money  or  debt  A  bill  of 
exchange,  for  instance,  is  not  an  assignment  of  the  fund  on 
which  it  is  drawn,  or  any  part  thereof,  imtil  accepted  by  the 
drawee.®    If,  however,  an  order  be  drawn  for  the  whole  of  a 

}  Watson  V.  Bagaley,  12  Pexrn.  State,  277 ;  Cowperthwaite  v.  Sheffield,  1  Sando 

164.  ford  Sap.  Ct.    416;    8  Comstock,   248; 

'  Gerrish  v,  Sweetaer,  4  Pick.  874.  Bands  v,  Matthews,   27  Alabama,   899  ; 

s  Weed  v.  Jewett,  2  Metcalf,  608.    See  Luff  v.  Pope,  5  Hill  (N.  Y.),  418  ;  7  Ibid. 

People  V.  Tioga  C.  P.,  19  Wendell,  78.  677  ;   Winter  v.  Drary,  1  Selden,  526  ; 

4  Adams  v.  Robinson,  1  Pick.  461.    See  Kimball  v.   Donald,   20   Missouri,   677  ; 

Johnson  v,  Thayer,  17  Maine,  401.  Wilson  v,   Carson,     IS    Maryland,   54  ; 

P  Sobbins  v.  Bacon,  8  Maine,  846 ;  Con-  Hemphill  v.   Yerkes,    182    Penn.  State^ 

way  V.  Cutting,  61  New  Hamp.  407.  646 ;  Baer  v.  English,  84  Georgia,  408. 

*  Mandeville  v,  Welch,  6   Wheaton, 
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designated  fund  in  the  hands  of  a  drawee,  it  is  an  assignment, 
whether  accepted  by  the  latter  or  not ;  ^  but  it  is  well  settled  that 
where  an  order  is  drawn  on  either  a  general  or  a  particular  fund, 
for  a  part  onlt/y  it  does  not  amount  to  an  assignment  of  that 
part,  unless  the  drawee  consent  to  the  appropriation  by  an  ac^ 
ceptance  of  the  draft ;  or  an  obligation  to  accept  may  be  fairly 
implied  from  the  custom  of  trade,  or  the  course  of  business  | 
between  the  parties  as  a  part  of  their  contract*    Therefore,  ' 

where  A.,  imder  an  attachment  against  B.,  summoned  a  bank 
as  garnishee,  which,  at  the  time,  had  money  of  B.  on  deposit, 
and  after  the  garnishment.  A.,  B.,  and  the  cashier  of  the  bank 
being  together  at  a  place  distant  from  the  bank,  B.  drew  a  check 
on  the  bank  for  a  certain  sum,  and  delivered  it  to  A.,,  in  pay- 
ment of  his  debt  to  A.,  and  A.  receipted  for  it,  and  signed  an 
order  to  dismiss  his  attachment,  upon  the  amount  of  the  check 
being  transferred  to  his  credit  on  the  books  of  the  bank,  and  de- 
livered the  check  to  the  cashier  for  the  purpose  of  having  the 
transfer  made  when  he  should  return  to  the  bank ;  and,  before 
his  return,  other  creditors  of  B.  had  garnished  the  bank;  but, 
notwithstanding,  the  cashier  charged  the  check  to  B.  's  account 
and  carried  the  same  amount  to  the  credit  of  A. ;  it  was  held, 
that  the  check  was  no  assignment  of  any  part  of  B.  's  money  in 
the  bapik,  until  it  was  presented  and  paid,  and  that  the  subse- 
quent attachers  were  entitled  to  the  money,  notwithstanding  the 
entries  made  on  the  books  of  the  bank.^  And  in  New  York,  in 
a  similar  case,  it  was  held,  that  a  check  on  a  bank  is  a  bill  of 
exchange  payable  on  demand,  the  drawee  of  which  owes  no  duty 
to  the  holder  until  the  check  is  presented  and  accepted;  and 
that  the  fact  that  a  clerk  of  the  bank  told  the  payee  of  the  check 
that  it  ^^  was  in  order  and  would  be  paid ; "  in  consequence  of 
which  the  holder,  without  requiring  a  written  acceptance,  took 
the  check  away  and  deposited  it  in  his  own  bank,  did  not 
transfer  the  amount  of  the  check  to  the  holder  so  as  to  defeat  an 
attachment  served  on  the  bank  before  the  check  was  presented 

1  McMenomy  v.  Ferrers,  8  Johnson,  Gibson  v.  Cooke,  20  Pick.  16 ;  Tripp  v, 
71  ;  Miller  v.  Habbard,  4  Granch  C.  G.  BrowneU,  12  Gushing,  876 ;  Holbrook  v. 
451 ;  Macomber  v,  Doane,  2  Allen,  641 ;  Payne,  151  Mass.  883  ;  Chapman  v.  White, 
Kingman  v.  Perkins,  105  Mass.  Ill ;  Gar-  2  Selden,  412  ;  Rice  r.  Dudley,  84  Mis- 
land  V.  Harrington,  51  New  Hamp.  409  ;  sonri  Appeal,  888. 
Barcroft  v.  Denny,  5  Houston,  9  ;  Lee  v.  *  Bullard  v.  Randall,  1  Gray,  <S05.  See 
Robinson,  15  Rhode  Island,  869.  Imboden  o.  Perrie,  18  Lea,  504 ;  Attorney- 

3  Poydras  o.  Delaware,  18  Louisiana,  General  v.  Continental  L.  L  Co.,  71  New 

98  ;    Mandeville  v.  Welch,   5  Wheaton,  York,  825 ;  Lunt  v.  Bank  of  N.  America, 

277  ;  Gowperthwaite  v,  Sheffield,  1  Sand«  49  Barbour,  221. 
ford  Sup.  Ct.   416;   8  Gomstock,  248; 
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for  payment.^  And  where  a  bank  certifies  a  check,  and  after 
doing  so  an  attachment  against  the  depositor  is  served  on  it, 
whether  the  fact  of  its  certification  of  the  check  will  protect  the 
fund  from  the  attachment  will  depend  on  whether  the  check  had, 
before  the  service  of  the  attachment^  reached  the  hands  of  a  bona 
fide  holder  for  value.  If  it  had,  the  attachment  will  not  hold 
tiie  fund ;  but  if  it  appear  that  the  fund,  though  transferred  on 
the  books  of  the  bank  to  the  credit  of  the  holder  of  the  check, 
was  in  reality  for  the  benefit  of  the  drawer  of  the  check,  the  at- 
tachment will  be  effectual.^ 

§  612.  It  is  not  necessary  that  the  debt  assigned  should  be 
due  at  the  time  of  the  assignment,  in  order  to  protect  the  rights 
of  the  assignee  from  an  attachment  against  the  assignor.  A  debt 
afterwards  to  accrue  may  be  effectually  assigned.  Thus,  where 
A.  was  employed  as  a  laborer  by  B.,  and  being  indebted  to  C, 
executed  a  power  of  attorney  authorizing  C.  to  receive  and  re- 
ceipt for  all  sums  of  money  then  due  or  thereafter  to  become  due 
to  him,  and  stating  that  the  power  was  an  assignment  of  the 
money ;  and  B.  agreed  to  pay  A.  's  wages  to  C. ;  it  was  decided 
that  the  assignment  was  valid,  and  that  B.  could  not  be  held  as 
garnishee  of  A.^  So,  where  A.  was  employed  as  an  assessor  of 
the  city  of  Mobile,  and  before  the  service  required  of  him  in  that 
capacity  had  been  performed,  he  drew  an  order  on  the  corpora- 
tion in  favor  of  B.  for  the  agreed  compensation  for  his  services, 
which  was  accepted  by  the  mayor  of  the  city ;  it  was  decided  that 
the  assignment  of  the  debt  was  complete,  and  that  the  corpora- 
tion could  not  be  held  as  garnishee  of  A.^  But  where  A.,  being 
indebted  to  G.  H.  P.  &  Go.  gave  an  order  on  his  employer  to  pay 
to  them  all  wages  due  him  at  the  date  of  the  order,  or  thereafter 
becoming  due  to  him ;  and  the  employer  accepted  the  order  in 
writing;  and  thereafter  the  debt  to  G.  H.  P.  &  Co.  was  paid; 
and  there  were  changes  in  the  membership  of  that  firm;  and 
there  was  a  verbal  agreement  between  A.  and  them  that  the 

>  Dmieaii  v.  Berlin,  60  New  Terk,  151.  Mass.  25S ;  Johnson  v.  Pace,  78  Illinois, 
3  Gibson  v.  Nat  Park  Baiik»  49  New  143  ;   Wade  v.  Bessey,   76  Maine,  413  ; 
Yoxk  Superior  Ct  429.  Tiemay  v.  McGarity,   14  Rhode  Island, 
*  Weed  0.  Jewett,  2  Metcalf,  608.    See  231  ;   Lewis  v.  Commissioners,  14  Colo- 
Emery  v.  Lawrence,  8  Cushing,  151;  Hart-  rado,  371. 

ley  ».  Tapley,  2  Gray,  565  ;   Taylor  v.         *  Payne  v.  Mobile,  4  Alabama,   888. 

Lynch,  5  Ibid.  49  ;  Lannan  v.  Smith,  7  See  Tucker  9.  Marsteller,  1  Cranch  C.  C. 

Ibid.  150  ;    Wallace  v,  Walter  Haywood  254  ;    Garland  v.   Harrington,    51    New 

C.  Co.,  16  Ibid.  209 ;  Cahill  v.  Bigelow,  Hamp.  409 ;  Kane  v.  Clongh,  86  Michi- 

18  Pick.  869  ;  Van  Staphorst  v.  Pearce,  4  gan,  436.     < 
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order  should  continue  in  force ;  but  no  notice  of  this  agreement 
was  given  to  A.  's  employer ;  it  was  held,  that  this  agreement 
was  inoperative  to  transfer  the  legal  title  as  against  attaching 
creditors.^ 

§  613.  But  while  it  is  true  that  a  debt  to  become  afterwards 
due  may  be  assigned,  it  is  necessary  that,  at  the  date  of  the  as- 
signment, the  contract  out  of  which  the  debt  is  to  grow  should 
have  some  existence.  A  mere  possibility  of  future  indebted- 
ness, without  any  subsfsting  engagement  upon  which  it  shall 
accrue,  cannot  be  assigned.^  The  debt  may  be  conditional,  nn- 
certain  as  to  amount,  or  contingent ;  but  to  be  the  subject  of  an 
assignment,  there  must  be  an  actual  or  possible  debt  due,  or  to 
become  due.  Therefore  where  A.  executed  a  paper  in  July, 
purporting  to  transfer  to  B.  ^^  all  claims  and  demands  which  A. 
now  has  or  which  he  may  have  against  G.  on  the  first  day  of 
January  next,  for  all  sums  of  money  due  and  to  become  due  to 
A.  for  services  in  laying  common  sewers ; "  with  a  power  of  at- 
torney irrevocable  to  receive  the  same;  and  it  was  altogether 
uncertain  whether  C.  would  afterwards  employ  A.  at  all;  and 
the  existence  of  any  debt  from  him  to  A.  after  the  date  of  the 
assignment  depended  wholly  on  A.  's  being  so  employed ;  it  was 
decided  that  the  transfer  to  B.,  as  against  a  subsequent  attach- 
ing creditor,  carried  only  what  was  due  at  its  date,  and  did  not 
reach  anything  becoming  due  to  A.  afterwards,  from  subsequent 
employment.* 

§  614.  When  a  debt  is  not  evidenced  by  a  writing,  it  may 
be  assigned  verbally,  if  the  debtor  assent.  Where  such  assent 
is  given,  the  assignment  is  complete,  and  the  debtor  is  bound  to 
pay  to  the  assignee,  and  consequently  cannot  be  charged  as 
garnishee  of  the  assignor.  Thus  where  the  answer  of  a  gar- 
nishee admitted  that  he  had  been  indebted  to  the  defendant,  but 
stated  that  before  he  was  garnished  there  was  a  verbal  agreement 
between  him  and  the  defendant  and  a  creditor  of  the  defendant, 
that  the  debt  should  be  paid  to  the  creditor;  the  answer  was 
held  to  be  evidence  in  tiie  garnishee's  favor  to  show  that  he 
was  not  indebted  to  the  defendant.  This  was  in  effect  giving  to 
the  arrangement  the  character  and  force  of  an  equitable  assign- 

1  Adams  v.  WiUimantic  Linen  Co.,  46  <  Mulhall  v.  Qoinn,  1  Gray,  105.    See 

Conn.  820 .  Herbert  v.  Bronson,  1 25  Mass.  475 ;  Eagftn 

>  RonuellB  v.  Boeqnet,  60  New  Harap.  o.  Luby,  138  Ibid.  643. 
88. 
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ment  of  the  debt;  otherwise  the  answer  was •  inadmissible  as 
evidence  to  the  purport  stated.^  So,  where  A.  &  B.  were  part- 
ners, and  upon  a  dissolution  of  the  firm,  A.  was  found  indebted 
to  B.,  and  B.  requested  him  to  pay  the  amount  to  C,  his  credit- 
or, who  was  present,  and  A.  replied  that  it  was  immaterial  to 
him  to  whom  he  paid  the  money ;  it  was  held  to  be  a  transfer  of 
the  debt,  so  as  to  prevent  A.  from  being  charged  as  garnishee  of 

B.  *  So,  if  by  agreement  between  both  the  partners  and  a  debtor 
of  the  firm,  the  debt  of  the  latter  is  to  be  paid  to  one  of  the  part- 
ners after  a  dissolution  of  the  firm,  the  debtor  may  be  held  as 
garnishee  of  him  to  whom  it  is  so  to  be  paid.^ 

§  615.  In  any  case  of  the  transfer  of  evidences  of  debt,  where 
the  assignee  undertakes  to  assert  title  through  such  transfer,  the 
good  faith  of  the  transaction  may,  of  course,  be  the  subject  of 
inquiry,  and  must  be  shown,  if  sufficient  evidence  be  presented 
to  cast  suspicion  upon  it  The  assignee  will,  in  such  case,  be 
entitled,  in  the  first  instance,  to  the  benefit  of  all  presumptions 
in  his  favor,  but  those  presumptions  may  be  overthrown  by  proof, 
as  in  any  other  transaction.  If  the  assignment  be  direct  from 
the  debtor  to  him,  and  made  without  consideration,  or  with  a 
fraudulent  intent,  known  to  the  assignee,  he  cannot  avail  him- 
self of  it  to  defeat  an  attachment.  And  the  infirmity  of  the 
transaction  will  affect  the  title  of  a  subsequent  purchaser,  hav- 
ing knowledge  of  the  fraudulent  character  of  the  original  assign- 
ment. But  no  such  result  will  ensue  where  the  subsequent 
purchaser  has  not  such  knowledge.  He  may  know  that  the  debtor 
transferred  the  paper  without  consideration,  but  that  will  not 
prevent  his  acquiring,  for  value,  a  complete  title ;  for  such  trans- 
fer is  not  necessarily  fraudulent  per  se  ;  and  the  purchaser  is  not 
bound  to  inquire  into  the  solvency  of  the  assignor,  or  into  the 
circumstances  which  might  give  a  fraudulent  aspect  to  the  trans- 
action. Thus,  where  A.,  who  was  insolvent,  transferred  to  B., 
as  a  gift,  a  check  on  a  bank,  and  B.  for  value  sold  the  check  to 

C,  who  knew  that  B.*s  title  was  that  of  a  donee  without  con- 
sideration, but  had  no  knowledge  that  the  gift  was  in  fraud  of 
A.  's  creditors ;  it  was  held,  that  C.  's  title  was  valid  and  effect- 

1  Black  V.  Paul,  10  MiBSoari,  103.    See  Griffin,  72  North  Carolina,  862 ;  Patney 

Carle  9.  St.  .Louis  Perpetual  Ins.  Co. ,  12  v.  Famham,  27  Wisconsin,  187 ;  BaUiet 

Ibid.  578  ;  Porter  v.  Bollard,  26  Maine,  v.  Scott,  82  Ibid.  174  ;  Neumann  v.  Cain- 

448  ;  Budd  v.  Paine,  2  Crancb  CO.  9  ;  met  &  H.  M.  Co.,  67  Michigan,  97. 
Newby  o.  HiU,  2  Metcalfe  (Ky.),  680 ;         >  Lovely  v.  Caldwell,  4  Alabama,  684. 
Noycs  V.  Brown,  88  Vermont,  481  ;  Hut-         <  Marlin  o.  Kirkaey,  28  Georgia,  164. 
duns  V.  Watts,  85  Ibid.  860  ;  Ponton  v. 
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ual  against  an  attachment,  under  which  the  drawer  of  the  check 
was  summoned  as  garnishee  of  A.^ 

§  615  a.  All  the  views  expressed  in  this  chapter  will  hate 
been  seen  to  refer  to  cases  of  the  assignment  of  a  debt  befm  the 
garnishment  of  the  debtor.  No  assignment  made  after  that 
event  can  have  any  effect  to  deprive  the  attachment  plaintiff  of 
his  recourse  against  the  garnishee.^ 

1  Fttlweiler  v.  Hughes,  17  Penn.  State,        >  Stevens  v.  Pugh,  12  Iowa,  4$0. 
440. 
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CHAPTER  XXXIL 

THE  GABNISHSE'S  UABIUTT^  AS  AFFECTED  BY  THE  COMMENCEMENT, 
P£NDENCT,  AND  COMPLETION  OF  LEGAL  PB0CEBDING3  AGAINST 
HIM,    BY  THE  DEFENDANT,    FOB  THE  BECOVEBY  OF  THE  DEBT. 

§  616.  It  frequently  happens  that  when  a  garnishee  is  sum- 
moned, a  suit  is  pending  against  him  on  the  part  of  the  defend- 
ant, or  that  the  defendant  has  obtained  a  judgment  against  him 
for  the  debt  in  respeot  of  which  he  is  garnished.  Numerous 
cases  of  this  description  have  receiyed  adjudication,  and  the 
decisions  are  by  no  means  consentaneous.  We  will  consider,  L 
The  e£Fect  of  the  pendency  of  a  suit  by  the  defendant  against  the 
garnishee ;  and,  IL  The  question  whether  a  judgment  debtor  can 
be  held  as  garnishee  of  the  judgment  plaintiff. 

§  617.  L  The  Effect  of  the  Pendency  of  a  Suit  by  the  Defend- 
ant  against  the  Garnishee,  It  is  an  invariable  and  indispensable 
principle,  that  a  garnishee  shall  not  be  made  to  pay  his  debt 
twice.  Consequently,  when  he  is  in  such  a  situation  that,  if 
charged  as  garnishee,  he  cannot  defend  himself  against  a  second 
payment  to  his  creditor,  he  should  not  be  charged.  This  prin- 
ciple has  been  applied,  as  we  shall  presently  see,  to  cases  where 
legal  proceedings  were  pending  against  the  garnishee  on  behalf 
of  the  defendant 

§  618.  A  case  is  reported  as  having  been  decided  in  Massa- 
chusetts, in  1780,  taking  the  broad  ground  that  a  garnishee  can- 
not be  charged  on  account  of  a  debt,  for  the  recovery  of  which 
an  action,  previously  commenced  by  the  defendant,  is  pending  at 
the  time  of  the  garnishment  This  was  under  the  old  provincial 
trustee  act  of  32  Geo.  II. ;  ^  but  it  was  overruled  in  1828, 
under  the  then  existing  statute.^  In  New  Hampshire,  likewise, 
the  same  ground  was  at  one  time  assumed,^  but  afterwards 
abandoned.^ 

1  Gridley  v,  Harraden,  14  Ifaas.  496.  *  Foster  v.  Dudley,   10  Foster,  468. 

>  Thomdlke  v.  DeWolf,  6  Pick.  120.       See  Smith  v.    Darbrid^,   26    Louisiana 
*  Bunham  v,  Folsom,  6  New  Hamp.    Annual,  531. 

we. 
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§  619.  There  came  before  the  Supreme  Court  of  the  United 
States  a  case,  which  might  seem  to  favor  the  view  first  enter- 
tained in  Massachusetts  and  New  Hampshire,  but  it  is  essentially 
different  A.  sued  B.  in  the  District  Court  of  the  United  States 
for  Alabama.  After  the  action  was  brought,  B.  was  summoned 
as  garnishee  of  A.,  in  a  county  court  of  Alabama,  and  judgment 
was  there  rendered  against  him.  He  then  pleaded  the  judgment 
in  bar  of  the  action  pending  in  the  United  States  Court,  and 
the  court,  on  demurrer,  held  the  plea  bad.  The  Supreme  Court 
on  this  point  say :  ^  The  plea  shows  that  the  proceedings  on  the 
attachment  were  instituted  after  the  commencement  of  this  suit 
The  jurisdiction  of  the  District  Court  of  the  United  States,  and 
the  right  of  the  plaintiff  to  prosecute  his  suit  in  that  court,  hav- 
ing attached,  that  right  could  not  be  arrested  or  taken  away  bj 
any  proceedings  in  another  court  This  would  produce  a  colli- 
sion in  the  jurisdiction  of  courts,  that  would  extremely  em- 
barrass the  administration  of  justice."  The  court,  howerer, 
expressly  recognize  the  doctrine  that  if  the  garnishment  had 
taken  place  before  the  action  was  brought,  it  would  have  been 
sufficient  in  abatement,  or  bar,  as  the  case  might  be.  Thej 
say:  ^'If  the  attachment  had  been  conducted  to  a  conclusion, 
and  the  money  recovered  of  the  defendant  before  the  conunence- 
ment  of  the  present  suit,  there  can  be  no  doubt  that  it  might 
have  been  set  up  as  a  payment  upon  the  note  in  question.  And 
if  the  defendant  would  have  been  protected  pro  tanto^  under  a 
recovery  had  by  virtue  of  the  attachment,  and  could  have  pleaded 
such  recovery  in  bar,  the  same  principle  would  support  a  plea  in 
abatement  of  an  attachment  pending  prior  to  the  conmiencement 
of  the  present  suit  The  attachment  of  the  debt  in  such  case, 
in  the  hands  of  the  defendant,  would  fix  it  there  in  favor  of  the 
attaching  creditor,  and  the  defendant  could  not  afterwards  pay 
it  over  to  the  plaintiff.  The  attaching  creditor  would,  in  such 
case,  acquire  a  lien  upon  the  debt,  binding  upon  the  defendant, 
and  which  the  courts  of  all  other  governments,  if  they  recognize 
such  proceedings  at  all,  could  not  fail  to  regard.  H  this  doc- 
trine be  well  founded,  the  priority  of  suit  will  determine  the 
right  The  rule  must  be  reciprocal ;  and  where  the  suit  in  one 
court  is  conmienced  prior  to  the  proceedings  under  attachment 
in  another  court,  such  proceedings  cannot  arrest  the  suit;  and 
the  maxim  qui  prior  est  temporej  potior  estjure^  must  govern  the 
case. "  ^ 

^  Wallace  r.   McConneU,    18    Peten,    651 ;  Greenwood  v.   Rector,  Hempstead, 
136.    See  Binf^ham  o.  Smith,  6  Alabama,    708;  Wood  v.  Lake^  18  Wiaooiuiii,  84; 
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The  *  difference  between  this  case  and  those  first  decided  in 
New  Hampshire  and  Massachusetts,  lies  in  the  two  proceedings 
in  Alabama  taking  place  in  different  jurisdictions;  and  the 
whole  decision  of  the  Supreme  Court  of  the  United  States  was 
based  on  the  conflict  of  jurisdiction  which  would  grow  out  of  a 
practice  such  as  that  passed  upon  hj  that  tribunal. 

In  Massachusetts,  it  is  now  held,  that  the  liability  of  a  defend- 
ant in  a  suit  pending  in  that  State,  is  not  discharged  by  his  pay- 
ment of  a  judgment  rendered  against  him  in  another  State,  as 
garnishee  of  the  plaintiff,  in  a  proceeding  commenced  after  the 
institution  of  the  suit  in  Massachusetts,  where  the  garnishee 
does  not  make  known  the  existence  of  that  suit;^  and  that  a  gar- 
nishee will  not  be  charged  in  Massachusetts  for  a  debt  upon 
which  a  suit  was  instituted  against  him  in  another  State,  before 
the  commencement  of  the  garnishment  proceeding,  and  to  which 
he  has  appeared.^ 

§  620.  In  Massachusetts,  the  liability  of  a  garnishee  where  an 
action  on  behalf  of  the  defendant  is  pending  against  him,  turns 
upon  the  state  of  the  pleadings  in  the  action  at  the  time  of  the 
garnishment  If  the  pleadings  are  in  such  state  that  the  gar- 
nishee can  plead  the  garnishment  in  bar  of  the  action,  he  can  be 
charged;  otherwise  not.*  Hence,  in  the  first  reported  case  of 
the  kind  in  that  State,  where  the  garnishee  had  been  sued  by  the 
defendant,  and,  before  the  garnishment,  the  action  had  been 
referred  by  rule  of  court,  in  which  rule  it  was  agreed  that  judg- 
ment should  be  entered  up  according  to  the  report  of  the  referees, 
and  execution  issued  thereon ;  it  was  determined  that  the  gar- 
nishee could  not  be  charged,  because  in  this  state  of  the  action 
no  day  for  pleading  remained  for  the  garnishee,  and  the  law  fur- 
nished him  no  defence  against  the  defendant's  demand  of  judg- 
ment.^ The  same  rule  was  enforced  in  a  case  of  similar  facts, 
where  the  garnishment  took  place  after  the  award  of  the  referees, 
but  before  judgment  rendered  thereon.^ 

In  another  case,  where,  after  issue  joined,  the  defendant  was 
summoned  as  garnishee  of  the  plaintiff,  and  after  verdict  for  the 
plaintiff  the  defendant  moved  in  arrest  of  judgment,  on  the 
ground  of  the  garnishment,  the  same  court  held,  that  the  motion 

Arthar  v.  Batte,  42  Texas,  159;  Burke  v.         >  American  Bank  v.  Rollins,  99  Mass. 

Hance,  76  Ibid.  76  ;  Koyes  v,  Foster,  48  813. 

Michigan,  278  ;  Cnster  v.  White,  49  Ibid.         '  Thorndike  v.  De  Wolf,  6  Pick.  120. 
262  ;  Grosslight  v.  Crisnp,  58  Ibid.  581.  *  Howell  v.  Freeman,  8  Mass.  121. 

1  Whipple  V.  Bobbins,  97  Mass.  107.  *  McCaffrey  v.  Moore,  18  Pick.  492. 
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could  not  prevail,  and  that  the  garnishment  was  void,  because 
made  after  issue  joined,  when  the  garnishee  could  not  defend 
himself  against  a  recovery  in  the  action,  by  the  trial  of  any  issue 
in  fact  or  in  law,  on  any  plea  which  he  had  opportunity  to 
plead.  1 

Where,  however,  the  defendant  in  a  pending  action  was  gar- 
nished, and,  before  the  action  was  brought  to  a  judgment^  he  was 
charged  as  garnishee,  and  paid  the  amount  recovered  against 
him  as  such,  it  was  held  to  be  a  good  bar  to  the  action.' 

And  where  the  garnishee  is,  at  the  time  of  the  garnishment, 
indebted  to  the  defendant,  a  payment  by  him  of  a  judgment 
subsequently  recovered  will  not  discharge  him.  Thus,  where 
A.  was  summoned  as  garnishee  of  B.,  pending  a  suit  against 
him  by  B.,  and  it  was  agreed  between  A.  and  the  plaintiff  in  at- 
tachment, that  the  garnishment  proceedings  should  be  continued 
until  the  suit  of  B.  against  A.  should  be  determined;  and  B. 
afterward  obtained  judgment  against  A.,  who  appealed  there- 
from, and  gave  bond  to  abide  the  decision  of  the  appellate  court; 
and  A.  then  answered  as  garnishee,  denying  that  he  was  liable 
on  the  contract  on  which  B.  had  obtained  a  judgment,  and  re- 
ferring to  his  appeal  from  the  judgment ;  and  at  a  subsequent 
time  further  answered,  that  he  had  settled  the  appeal,  by  paying 
the  amount  of  the  judgment  appealed  from ;  it  was  held,  that 
A.  was  liable  as  garnishee  of  B.  The  court  fully  recognized  the 
principles  they  had  previously  laid  down,  in  regard  to  summon- 
ing a  person  as  garnishee  pending  an  action  against  him;  but 
held,  that  the  garnishee,  by  his  mistake  of  the  nature  of  his  de- 
fence against  B.  *8  demand,  or  by  his  inattention,  had  placed 
himself  beyond  the  protection  of  those  principles.^ 

In  Maine,  the  mere  fact  of  issue  being  joined  is  considered  to 
have  no  effect  in  exempting  the  garnishee  from  liability.^ 

In  Vermont  and  New  Hampshire,  on  the  other  hand,  the 
courts  seem  disposed  to  adopt  the  Massachusetts  rule,  so  far  as 
to  discharge  the  garnishee,  where  the  condition  of  the  action 
against  him  is  such  that  he  cannot  plead  the  garnishment  in  bar 
thereof.^  Hence,  where  the  garnishee  disclosed  that  the  defend- 
ant had  commenced  a  suit  in  chancery  against  him,  which, 
before  the  garnishment,  had  been  set  down  for  trial,  and  be- 
tween the  time  of  the  garnishment  and  that  of  filing  the  gar- 

1  Eidd  0.  Shepherd,  4  Mass.  238.  *  Ttomhly  v,  Clark,  18  Vennont,  118; 

s  Foeter  9.  Jones,  15  Mass.  185.  Foster  v.  Dudley,  10  Foster,  468;  Thayet 

>  Locke  9.  Tippets,  7  Mass.  149.  v.  Pratt,  47  New  Hamp.  470. 
*  Smith  V,  Barker,  10  Maine,  458. 
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niahee's  answer,  had  been  heard  by  the  chancellor,  and  continued 
for  his  decision ;  the  court  decided  that  the  garnishee  could  not 
be  charged,  because  the  proceedings  in  the  chancery  court  could 
not  be  arrested,  or  its  decree  anticipated,  and  the  garnishee,  if 
charged,  might  be  compelled  to  pay  the  demand  a  second  time.^ 

In  Pennsylvania,  the  pendency  of  an  action  by  the  defendant 
against  the  garnishee,  at  the  time  of  the  garnishment,  will  not 
prevent  the  garnishee's  liability.  The  court  there,  acting  upon 
probably  the  first  case  in  this  country  in  which  this  question  was 
involved,  reject  the  English  doctrine  that  a  debt  in  suit  cannot 
be  attached,  as  inapplicable  to  the  state  of  things  here.  The 
doctrine  in  England  grows  out  of  the  fact  that  garnishment  there 
is  the  offspring  of  special  and  local  custom,  and  takes  place  in 
inferior  courts ;  and  the  courts  of  general  jurisdiction  will  not 
permit  suits  depending  before  them  to  be  affected  by  the  process 
of  inferior  tribunals  exercising  a  jurisdiction  of  the  kind  belong-* 
ing  to  the  courts  of  the  sheriff  and  lord  mayor  of  London.^  In 
Tennessee,  the  same  view  is  taken  as  in  Pennsylvania;^  and  so 
in  Alabama,  Arkansas,  and  Kansas,  where  the  suit  and  the  gar- 
nishment are  in  the  same  court  ;^  but  not  where  they  are  in 
different  courts;  at  least  when  the  debt  is  controverted.^  In 
Missouri,  it  is  held,  that  the  pendency  of  a  suit  against  the  gar- 
nishee by  the  attachment  defendant,  whether  in  the  same  juris- 
diction or  another,  does  not  relieve  the  garnishee  from  liability 
as  such.® 

§  621.  We  may  state,  then,  as  the  result  of  these  decisions,  1. 
That  the  pendency,  in  the  same  court,  of  an  action  on  behalf  of 
the  defendant  against  the  garnishee,  will  not  preclude  the  gar- 
nishee's being  charged ;  2.  That  where  the  action  is  pending  in 
one  court  and  the  garnishment  in  another,  and  the  courts  are  of 

^  Wadsworth  v.   Clark,  14  Vermont,  2  Teatea,  190 ;  Orabb  v.  Jones,  2  Miles, 

189.    In  Bpicer  v.  Spicer,  28  Vermont,  180 ;  Sweeny  v.  Allen,  1  Penn.  State,  880. 
678,  it  was  held  that  when  a  defendant,         *  Huff  o.  Mills,  7  Yei^ger,  42 ;  Penni- 

in  a  suit  pending,  is  summoned  as  gar-  man  v.  Smith,  5  Lea,  180.     See  Thrasher 

nishee  of  the  plaintiff,  and  is  charged  for  v.  Buckingham,  40  Mississippi,  67. 
the  ftdl  amount  of  the  plaintifTs  claim         *  Hitt    v.    Lacy,    8    Alabama,   104  ; 

against   him,    and  the   judgment   char*  McDonald  v.  Carney,  8  Kansas ,  20;  St. 

ging  him  remains  unsatisfied  ;  judgment  Louis,  I.  M.  k  S.  Ry.  Co.  v.  Richter,  46 

should  be  rendered  for  the  plaintiff  for  Arkansas,  849. 

the  amount  of  his  claim ;   but  that  the         ^  Bingham  o.  Smith,  6  Alabama,  651. 
court  will  order  execution  stayed,  until        *  Lieber  v.  St.  Louis  A.  &  M.  Assoc'n, 

the  plaintiff  shall  cause  the  defendant  to  86  Missouri,  882 ;  Minor  v.  Rogen  Goal 

be  released  from  the  garnishment.  Co.,  25  Missouri  Appeal,  78. 

>  McCarty  v.  Emlen,  2  Dallas,  277; 
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different  jurisdictions,  that  which  was  first  instituted  will  be 
sustained ;  and,  3.  That  when  the  action  is  in  such  a  situation 
that  the  garnishee,  if  charged,  cannot  avail  himself  of  the  judg- 
ment in  attachment  as  a  bar  to  a  recovery  in  the  action,  he  can- 
not be  held  as  garnishee. 

§  622.  II.  Can  a  Judgment  Debtor  be  held  as  GramUhee  of 
the  Judgment  Creditor  f  On  this  point  the  decisions  differ. 
Where,  as  in  New  Hampshire,  a  person  against  whom  suit  has 
been  brought  cannot  be  charged  as  garnishee ;  and  where,  as  in 
Massachusetts  and  Vermont,  the  garnishee  in  such  case  cannot 
be  made  liable,  if  the  pending  action  be  in  such  situation  that 
the  garnishment  cannot  be  pleaded  therein ;  and  where  the  judg- 
ment is  in  one  court  and  the  garnishment  in  another ;  it  might 
be  expected  to  be  decided  that  the  judgment  debtor  could  not  be 
charged  as  garnishee  of  the  judgment  creditor. 

In  New  Hampshire  and  Vermont,  the  question  has  not  directly 
come  up,  though  in  the  latter  State  the  court,  on  one  occasion, 
used  language  which  might  be  construed  to  authorize  the  gar- 
nishment of  a  judgment  debtor.  They  say :  "  The  statute  makes 
all  the  goods,  chattels,  rights,  or  credits  of  the  defendant  in  the 
hands  of  the  trustee  liable  for  the  debts  of  the  defendant 
Hence,  if  the  trustee  is  indebted  to  the  defendant,  he  is  liable  to 
be  summoned  as  trustee  without  regard  to  the  nature  of  the  in- 
debtedness, whether  by  record,  specialty,  or  simple  contract 
No  exception  is  made  whether  a  suit  is  depending  in  favor  of  the 
defendant,  or  whether  payable  or  not"  ^ 

In  Massachusetts,  it  was  held,  that  one  against  whom  an  exe- 
cution on  a  judgment  was  in  the  hands  of  a  sheriff,  could  not  be 
charged  as  garnishee  of  the  plaintiff  therein ;  ^  and  that  a  judg- 
ment debtor,  against  whom  an  execution  might  issue,  could  not 
be  so  charged.^  Justice  Story,  in  a  case  which  came  before  the 
Circuit  Court  of  the  United  States  in  Rhode  Island,  held  the 
same  ground,*  as  did  the  Supreme  Courts  of  New  Jersey,* 
Arkansas,^  and  Oregon.^ 

§  623.  On  the  other  side  we  find  the  courts  of  Connecticut, 
Pennsylvania,  Delaware,  Alabama,  Mississippi,  Indiana,  Illinois, 

1  Trombly  r.  Clark,  13  Vermont,  118.      160;    Black  v.    Black,   82    New  Jewey 
3  Sharp  9.  Clark,  2  Mass.  91.  Equity,  74. 

»  Prescott  V.  Parker,  4  Mass.  170.  •  Trowbridge  v.  Means,  5   ArkiMMi 

«  Franklin  v.  Ward,  8  Mason,  186.  185  ;  Tunstall  v.  Means,  Ibid.  700. 

^  Shinn  v.  Zimmerman,  8  Zabriskie,         ^  Norton  v.   Winter,   1  Oregon,  47; 

Despain  v.  Crow,  14  Ibid.  404. 
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and  Kansas.  In  the  first-named  State,  the  court  thus  announced 
its  views :  "  By  the  custom  of  London,  from  which  our  foreign 
attachment  system  was  principally  derived,  it  is  said,  that  a 
judgment  debt  cannot  be  attached;  and  the  same  has  been 
holden  by  the  courts  in  Massachusetts.  A  fair,  and,  as  we 
think,  very  obvious  construction  of  our  statute  on  this  subject, 
as  well  as  the  general  policy  of  our  attachment  laws,  leads  us  to 
a  different  conclusion.  It  is  enacted  that  ^  where  debts  are  due 
from  any  person  to  an  absent  and  absconding  debtor,  it  shall  be 
lawful  for  any  creditor  to  bring  his  action  against  such  absent 
and  absconding  debtor; '  and  that '  any  debt  due  from  such  debtor 
to  the  defendant  shall  be  secured  to  pay  such  judgment  as  the 
plaintiff  shall  recover.'  The  provisions  of  this  statute  were 
extended,  in  1830,  to  the  attachment  of  debts  due  to  such  per- 
sons as  should  be  discharged  from  imprisonment.  The  language 
of  this  statute  clearly  embraces  judgment  debts  as  well  as  others, 
and  the  reason  and  equity  of  it  are  equally  extensive.  A  judg- 
ment debt  is  liquidated  and  certain,  and,  in  ordinary  cases,  little 
opportunity  or  necessity  remains  for  controversy  respecting  its 
existence,  character,  or  amount  The  policy  of  our  laws  has 
ever  required  that  all  the  property  of  a  debtor,  not  exempted  by 
law  from  execution,  should  be  subject  to  the  demands  of  his 
creditors,  and  that  every  facility,  consistent  with  the  reasonable 
immunities  of  debtors,  should  be  afforded  to  subject  such  prop- 
erty to  legal  process. 

^^  It  is  true,  as  has  been  contended,  that  to  subject  judgment 
debts  to  attachment,  and  especially  those  upon  which  executions 
have  issued,  may,  in  some  cases,  produce  inconvenience  and 
embarrassment  to  debtors,  as  well  as  to  creditors.  Such  conse- 
quences have  resulted  from  the  operation  of  our  foreign  attach- 
ment system,  in  ordinary  cases ;  and  this  was  foreseen  and  has 
been  known  to  our  legislators,  by  whom  this  system  has  been  in- 
troduced, continued,  and  extended;  but  the  general  interest  of 
the  conununity  in  this  respect  has  been  considered  as  paramount 
to  the  possible  and  occasional  inconveniences  to  which  individ- 
uals may  be  sometimes  subjected.  A  judgment  debtor,  in  such 
cases,  is  not  without  relief;  he  may  resort,  whenever  serious 
danger  or  loss  is  apprehended,  either  to  his  writ  of  audita 
querela^  or  to  the  powers  of  a  court  of  chancery  for  appropriate 
relief. " » 

§  624*    The  same  views,  substantially,  influenced  the  courts  of 

^  Gager  v,  Watson,  11  Conn.  168. 
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PennBjlvania,^  Delaware,^  Alabama,^  Mississippi,^  Indiana,^ 
Illinois,^  and  Kansas,^  to  the  same  conclusion;  and  while  there 
is  much  force  in  the  contrary  reasons,  it  is  difficult  to  lay  aside 
the  demands  of  public  policy  in  favor  of  subjecting  all  of  a 
debtor's  effects,  —  save  such  as  are  by  law  expressly  exempted, 
—  to  the  payment  of  his  debts.  A  striking  illustration  of  the 
disadvantage  of  exempting  judgment  debts  from  attachment, 
would  be  in  a  case,  by  no  means  improbable,  of  a  debtor  having 
no  visible  property,  and  no  debts  due  him  but  judgment  debts, 
but  enough  of  such  debts  to  pay  his  own  liabilities.  Upon  what 
principle  of  right  or  justice,  under  such  circumstances,  ought  his 
creditors  to  be  denied  access  by  this  process  to  the  debts  thus 
due  him  ?  Is  the  temporary  inconvenience  to  which  his  debtors 
might  be  exposed  sufficient  to  outweigh  all  the  considerations  in 
favor  of  subjecting  them  to  the  payment  of  debts,  without  the 
payment  of  which  a  fraud  may  be  perpetrated  in  defiance  of 
law? 

§  625.  However  strongly  these  reasons  apply  to  the  case  of  a 
garnishment  of  the  judgment  debtor  in  the  same  court  in  which 
the  judgment  was  rendered,  their  force  is  lost  when  the  judg- 
ment is  in  one  court  and  the  garnishment  in  another.  There  a 
new  question  springs  up,  growing  out  of  the  conflict  of  jurisdic- 
tion which  at  once  takes  place.  Upon  what  ground  can  one 
court  assume  to  nullify  in  this  indirect  manner  the  judgments  of 
another?  Clearly,  the  attempt  would  be  absurd,  especially 
where  the  two  courts  were  of  different  jurisdictions,  or  existed 
under  different  governments.  Take,  for  example,  the  case  of  a 
court  of  law  attempting  to  arrest  the  execution  of  a  decree  of  a 
court  of  equity  for  the  payment  of  money,  by  garnishing  the 
defendant ;  or  that  of  a  State  court  so  interfering  with  the  judg- 
ment of  a  Federal  court,  or  tfiee  versa  ;  it  is  not  to  be  supposed 
that,  in  either  case,  the  court  rendering  the  judgment  or  decr«e 
would  or  should  tolerate  so  violent  an  encroachment  on  its  pre- 
rogatives and  jurisdiction.     This  question  arose  in  South  Caro- 

1  Crabb  v.  Jonea,  2  Milea,  180;  Sweeny  Webster  v.  McDaniel,  2  Delaware  Ch'j, 

V.  Allen,  1  Penn.  Stete,  880 ;  Fithian  v.  297. 

New  York  &  Erie  R.  R.  Co.,  81  Ibid.  114.         »  Skipper  v.  Foeter,  29  Alabama,  880, 

In  Scheffer  ».  Boy,  5  Penn.  County  C\  Calhoun  v.  Whittle,  56  Ibid.  188. 
159,  a  divorced  husband  was  chai^  as         *  Gray  v.  Henby,  1  Smedes  &  Maraball, 

garnishee  of  the  divorced  wife,  on  account  698  ;  O'Brien  r.  Liddell,  10  Ibid.  87L 
of  alimony  decreed  to  her,  —the  amount         •  Halbert  v,  Stinson,  6  Blackford,  898. 
and  times  of  psyment  of  which  were  fixed         ®  Minard  v.  Lawler,  26  Illinois,  SOL 
by  the  decree.  ^  Keith  o.  Harris,  9  Kansas,  888. 

3  Belcher  r.  Grubb,  4  Hanington,  461; 
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lina,  and  it  was  there  held,  that  where  the  fund  sought  to  be 
reached  ill  in  another  court,  it  cannot  be  attached ;  ^  and  hence 
that  a  judgment  in  a  Federal  court  is  not  the  subject  of  attach- 
ment in  a  State  court.^  And  in  Rhode  Island  and  New  Jersey 
it  was  held,  that  a  party  could  not  be  charged  there  as  garnishee, 
against  whom  a  judgment  had  been  obtained  in  another  State  ;^ 
and  in  Tennessee,  that  a  judgment  debtor  in  a  court  of  record 
could  not  be  subjected  to  garnishment  in  a  suit  before  a  justice 
of  the  peace ;  ^  and  in  Michigan,  that  a  defendant  in  a  judgment 
rendered  by  a  jucrttce  of  the  peace  could  not  be  garnished  in  a 
suit  before  anotiier  justice  of  the  peace.^ 

§  626*  Service  of  an  attachment  on  the  attorney  who  obtained 
a  judgment,  or  on  the  clerk  of  ttie  court  in  which  the  judgment 
was  rendered,  will  not  reach  the  judgment;®  much  less  would  a 
seizure  of  the  judgment  record  have  that  effects 

§  627.  Where  it  is  sought  to  charge  a  judgment  debtor  as 
garnishee,  and  the  fact  of  indebtedness  is  in  issue,  the  judgment 
in  favor  of  the  attachment  defendant  against  the  garnishee  makes 
out  a  prima  facie  case  against  the  latter :  if  he  has  discharged  it, 
he  must  show  it.® 

§  627  a.  A  verdict  for  dami^s  against  a  defendant  cannot 
authorize  his  garnishment  as  a  debtor  of  the  plaintiff.  Until  a 
judgment  is  entered  on  the  verdict  there  is  no  indebtedness.^ 
Bat  an  award  of  money  by  arbitrators,  though  a  quasi  verdict, 
becomes,  when  published,  a  debt  to  him  in  whose  favor  it  was 
rendered,  authorizing  the  garnishment  of  the  debtor.^^ 

'  Young  p.  Young,  2  Hill  (S.  C),  426.  •  In  re  Fkndrow,  27  New  York  Su- 

■  Burrell  V.  Letson,  2  Speere,  878.    See  preme  Ct.  86 ;  afl5rmed  in  84  New  York, 

Thomas  v.  Wooldridge,   2  Woods,  667 ;  1 1   Daley  9.   Conningliaxn,  8  Louisiana 

Peildns  V,  Guy,  2  Montana,  16  ;  Heniy  v.  Annual,  S& 

G.  P.  M.  Ca,  15  Federal  Beporter,  649;  ^  Hanna  v.  Bry,  5  Louisiana  Annual, 

Haary  v.  Gold  Park  M.  Co.,  6  MoCrary,  70.  661. 

'  American  Bank  v.  Snow,  9  Rhode  Isl-  ^  O'Brien  v.  Liddell,  10  Smedes  &  Mar- 

*nd,  11;  Shinn  «.  Zimmennan,  8  Zabris-  shall,  871. 

kie,  150.    See  Jones  v.  N.  Y.  &  E.  R.  B.  »  Detroit  P.  k  T.  Co.  v.  ReiUy,   46 

Co.,  1  Grant*  457.  Michigan,  459 ;  Thayer  v.  Southwick,  8 

*  Clodfelter  «.  Cox,  1  Sneed,  830.     Sed  Gray,  229. 

flwrfm,  Luton  v,  Hoehn,  72  Illinois,  81.  ^  Dickinson  v,  Dickinson,  59  Vermont, 

•  Sievers  v.  Woodbum  8.  W.  Co.,  48    678. 
Itichigui,  375. 
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§  628.  In  most  of  the  States,  the  maimer  in  which  a  garnishee 
responds  to  the  proceedings  against  him,  is  by  a  sworn  answer 
to  interrogatories  propounded  to  him.  This  answer  must  be 
made  by  the  garnishee  in  person ;  the  power  to  make  it  under 
oath  cannot  be  conferred  on  another.^  By  the  custom  of  London 
the  garnishee  might  plead  that  he  had  no  moneys  of  the  defend- 
ant  in  his  hands  at  the  time  of  the  garnishment,  or  at  any  time 
since,  and  put  the  plaintiff  to  prove  any  money  in  his  hands ;  or 
he  might  discharge  the  attachment  by  waging  of  law,  that  is, 
coming  into  court  and  swearing,  that  at  the  time  of  the  attach- 
ment made,  or  at  any  time  since,  he  had  not,  owed  not,  nor  did 
detain,  nor  yet  has,  or  owes,  or  does  detain  from  the  defendant 
any  money.  ^  Pleading  to  the  garnishment  is  still  practised  in 
some  States,  but  in  far  the  larger  number  the  better  mode  of 
responding  by  answer  is  established.  The  present  chapter  will, 
therefore,  be  devoted  to  the  consideration  of  the  Answer  of  the 
Garnishee.  This  subject  will  be  treated  under  the  following 
heads : — 

I.  What  the  garnishee  may  be  required  to  state,  and  may,  ez 
mero  motit,  state  in  his  answer. 

IL    What  he  may  not  be  required  to  state  in  his  answer. 

III.  Of  amending  the  answer. 

IV.  The  effect  of  the  answer. 

V.  The  construction  to  be  given  to  the  answer. 

§  629.  I.  What  the  Garnishee  may  be  required  to  state  and 
may^  ex  mero  motu,  state  in  his  Answer.  It  is  the  duty  of  a 
garnishee  to  state,  with  entire  accuracy  and  distinctness,  all 
facts  that  may  be  necessary  to  enable  the  court  to  decide  intelli- 
gently the  question  of  his  liability.  It  is  no  less  his  interest  to 
do  so ;  for,  should  the  defendant  subsequently  institute  an  action 
against  him  for  the  recovery  of  the  debt  or  property  in  respect  of 

1  Dickson  v.  Motgan,  7  Louisiana  An-         >  Priy.  Lond.  25S. 
ttoal,  490. 
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which  the  garnishee  was  made  liable  as  such,  it  would  be  of  the 
first  importance  that  the  record  in  the  attachment  suit  should 
show  conclusively  the  ground  upon  which  the  garnishee  was 
charged.  And  for  the  want  of  such  accuracy  and  distinctness,  a 
garnishee  may  be  charged  when  he  ought  not  to  be,  or  may  es- 
cape liability  when  in  justice  he  should  be  charged. 

§  629  a.  No  statements  or  representations  made  to  the  plain- 
tiff by  the  garnishee,  before  his  garnishment,  as  to  his  indebted- 
ness to  the  defendant,  whereby  the  plaintiff  was  led  to  institute 
the  garnishment  proceedings,  can  have  the  effect  of  estopping 
the  garnishee  from  denying  such  indebtedness  in  his  answer. 
In  Indiana  a  case  of  this  description  occurred,  where  the  gar- 
nishee answered,  denying  all  indebtedness,  at  any  time,  to  the 
defendant.  To  this  answer  the  plaintiff  replied,  in  estoppel, 
that  before  the  institution  of  the  garnishment  proceedings,  the 
garnishee  admitted  and  represented  to  the  plaintiff  that  he  had 
made  a  certain  purchase  of  property  of  a  third  person,  which 
really  belonged  to  the  defendant;  that  a  portion  of  the  purchase- 
money  remained  unpaid ;  and  that  if  the  plaintiff  would  summon 
him  as  garnishee,  he  would  pay  that  unpaid  portion  to  the  plain- 
tiff;  whereby  the  plaintiff  was  induced  to  institute  the  garnish- 
ment proceedings.  To  this  reply  the  garnishee  demurred ;  and 
in  the  Supreme  Court  it  was  held,  that  the  facts  therein  set  forth 
did  not  estop  the  garnishee  from  denying  indebtedness  to  the 
defendant^ 

§  630.  It  is  incumbent  upon  a  garnishee,  for  his  own  protec- 
tion, to  state  in  his  answer  every  fact  within  his  knowledge, 
which  had  destroyed  or  would  affect  the  relation  of  debtor  and 
creditor  between  him  and  the  defendant,  or  which  would  show 
that  he  ought  not  to  be  charged.  For,  a  stranger  to  the  garnish- 
ment proceeding  is  not,  by  the  judgment  against  the  garnishee, 
precluded  from  proving  that  there  were  facts  within  the  knowl- 
edge of  the  garnishee  which  he  did  not  disclose,  and  which,  if 
disclosed,  would  have  discharged  him,  or  that  there  was  collu- 
sion between  him  and  the  plaintiff  or  defendant  in  the  attach- 
ment suit*  A  fortiori  is  this  so  if  he  deny  a  fact  which,  if 
disclosed,  would  have  discharged  him.* 

^  Lewis  V.   Prenatt,   24  Indiana,   98.         >  Andrews  v.  Herring,  6  Mass.  210; 
See  Starry  v.  Korah,  65  Iowa,  267;  Hender-    Lamkin  o.  Phillips,  9  Porter,  98. 
son  V.  McMahill,  75  Ibid.  217  ;  Miller  v.         •  Wilkinson  v.  Hall,  6  Gniy,  568. 
Anderson,  19  Missouri  Appeal,  71 ;  Almy 
9,  Thorber,  99  New  York,  407. 
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The  class  of  cases  to  which  this  rule  has  been  most  frequently 
applied  is  that  where  the  garnishee,  knowing  that  his  indebted- 
ness to  the  defendant  had,  before  the  garnishment,  been  assigned 
to  a  third  party,  jet  confesses  an  indebtedness  to  the  defendant, 
and  is  charged  in  respect  thereof,  and  afterwards,  when  sued  bj 
the  assignee,  finds  that  the  judgment  against  him  as  garnishee  i8 
no  protection.  Numerous  cases  of  this  description  are  reported, 
to  which  more  special  reference  is  subsequently  made.^ 

But  the  rule  extends  to  other  matters  which  were  known  to  the 
garnishee,  and  were  not  disclosed  by  him.  Thus,  where  A.  was 
garnished  in  a  suit  against  B.,  and  failed  in  his  answer  to  dis- 
close the  fact,  —  which  was  known  to  him,  —  that,  before  the 
garnishment,  B.  had  applied  to  the  District  Court  of  t^e  United 
States  to  be  declared  a  bankrupt,  and  soon  after  was  so  declared; 
and  judgment  was  accordingly  rendered  against  A.  for  the  debt 
he  confessed  to  be  owing  to  B. ;  and  afterwards  he  was  sued  bj 
the  assignee  in  bankruptcy  upon  the  debt,  and  set  up  as  a  de- 
fence the  judgment  rendered  against  him  as  garnishee :  it  was 
held,  that,  having  in  his  answer  concealed,  or  omitted  to  give 
notice  of,  a  fact  which  he  was  bound  to  disclose,  and  which 
would  have  prevented  a  judgment  against  him,  the  defence  was 
unavailable.*  So,  where,  by  law,  wages  due  to  a  person  are 
exempt  from  attachment^  and  A.  gave  to  B.  a  due-bill  for  an 
amount  due  him  for  wages,  and,  upon  being  summoned  as  gar- 
nishee of  B. ,  answered,  admitting  the  giving  of  the  due-bill,  but 
said  nothing  as  to  the  consideration  for  which  it  was  given,  and 
was  charged  as  garnishee ;  it  was  held,  in  an  action  against  him 
by  B.  on  the  due -bill,  that  the  judgment  against  him  was  no  de- 
fence.^ So,  where  a  garnishee  pleaded  nulla  bona  on  the  20tii  of 
September,  and  the  trial  of  the  case,  on  that  plea,  began  on  the 
succeeding  29th  of  October,  and  on  the  30th  the  defendant  and 
the  garnishee  filed  a  special  plea  claiming  that  the  money  at- 
tached in  the  garnishee's  hands  was  by  law  exempt  from  attach- 
ment; the  court  held,  that  though  that  would  have  been  an 
available  defence  if  it  had  been  set  up  in  time,  it  could  not  be 
brought  in  after  the  jury  was  sworn  to  try  the  issue  tendered  by 
the  plea  of  nulla  bona.*    So,  where  A.  was  sued  by  B.,  in  Massa- 

1  Post,  §  717.  lUinoiB,  375  ;  Chicagts  R.  I.  &  P.  B.  K. 

«  Nugent  V.  Opdyke,  9  Robinson  (Ia),  Co.  v.  Mason,  11  BradweU,  626  ;  Wdker 

468.  V,  Hinze,  16  Ibid.  826 ;  Wright  v.  C.  B. 

»  Ante,  §  480  ;  post,  §  714  ;  Lock  r.  A  Q.  R.  R.  Co.,  19  Nebraska,  176  ;  Tern 

Johnson,  86  Maine,  464  ;  Pierce  v.  Chi-  Haute  &  I.  R.  Co.  v.  Baker,  122  Ind.  488. 
cago  &  N.  R.  Co.,  86  Wisconsin,  288 ;         *  Baaoord  v.  Parker,  66  Penn.  Stst^ 

Chicago  &  A.  R.  R.  Co.  v.  Ragland,  84  886. 
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chusetts,  on  a  demand,  and  afterwards,  in  Connecticut,  he  was 
summoned  as  garnishee  of  B.,  and  failed  to  make  known  the 
fact  of  the  previous  suit  in  Massachusetts,  and  was  charged ;  it 
was  held,  in  the  latter  State,  that  the  payment  by  him  of  the 
Connecticut  judgment  was  no  defence  against  a  recovery  by  B.^ 
So,  where  the  maker  of  a  note  to  B.  knew  that  the  note  when 
given  belonged  in  fact  to  C,  and  when  he  was  summoned  as  gar- 
nishee of  B.,  he  failed  to  make  known  that  fact;  the  judgment 
against  him  as  garnishee  was  held  to  be  no  defence  against  an 
action  by  C.  on  the  note.^  So,  where  a  stakeholder  of  a  bet  was 
summoned  as  garnishee  of  A.,  and  suffered  judgment  to  go 
against  him  as  such,  on  account  of  money  deposited  with  him 
by  A. ,  though  he  had  been  notified  by  A.  that  the  bet  was,  in 
fact,  made  with  the  money  and  for  the  use  of  B.,  and  failed  to 
make  that  fact  known;  it  was  held,  in  an  action  against  him  by 
B.  for  the  money,  that  the  judgment  in  the  garnishment  proceed- 
ing was  no  defence.^ 

§  630  a.  It  often  happens  that  the  same  individual  is  gar- 
nished in  several  suits  against  the  same  defendant;  and  in  refer- 
ence to  such  a  state  of  fact  the  importance  of  care  in  the  framing 
of  the  garnishee's  answer  in  each  case  after  the  first  is  strikingly 
enforced.  If  the  garnishments  occurred  at  different  times,  the 
garnishee  has  no  occasion,  in  answering  the  firsts  to  refer  to  the 
subsequent  ones;  but  in  every  subsequent  case  he  should  set 
forth,  and  bring  clearly  to  the  notice  of  the  court,  all  previous 
garnishments,  so  as  to  secure  himself  against  any  more  judg- 
ments than  the  debt  owing  by  him,  or  the  effects  in  his  hands, 
will  justify.  And  where  two  or  more  garnishments  are  simul- 
taneously made,  the  fact  of  their  having  been  so  made  should  be 
stated  by  the  garnishee,  so  as  to  enable  the  court  to  settle  the 
several  rights  of  the  attachers,  as  well  as  protect  him.  If  the 
garnishee  fail  in  thus  presenting  the  facts,  and,  in  consequence 
thereof,  more  judgments  are  rendered  against  him  than  the  debt 
owing  or  the  effects  held  by  him  authorized,  he  is  wholly  reme- 
diless; he  brings  upon  himself  a  double  liability  by  his  own 
negligence,  and  the  law  will  not  protect  ^  negligent  garnishee, 
any  more  than  it  will  justify  carelessness  in  any  other  party; 
especially  where  such  negligence  may  result  to  the  injury  of  a 
bona  fide  creditor.*    In  every  case  of  this  description  the  second 

^  WUpple  9.  Robbing,  07  Mass.  107*       See  Kimball  v,  Macoxnber,  60  Michigan, 

*  Pitts  V.  Mower,  18  Maine,  861.  862. 

*  Hardy  v.  Hant,  11  California,  848.         *  Houston  v.  Wolcott,  7  Towr.  178. 
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garnishment  must  remain  unacted  on  until  the  first  has  been 
disposed  of.  The  garnishee  cannot  be  discharged  in  the  second 
case,  because  of  his  having  been  summoned  in  the  first;  for  the 
plaintiff  in  the  first  may  recover  no  judgment,  or  one  for  less 
than  he  claimed,  and  so  leave  effects  in  the  garnishee's  hands 
sufficient  to  meet  the  second.  The  proper  course  is  to  continue 
the  second  case  until  the  first  is  finally  determined.^ 

§  631.  But  though  the  garnishee  is  under  obligation,  for  his 
own  protection  and  that  of  third  parties,  to  state  all  facts  within 
his  knowledge  which  have  destroyed  the  relation  of  debtor  and 
creditor  between  him  and  the  defendant,  he  cannot  be  allowed  in 
his  answer  to  make  allegations,  which  have  the  effect  of  chan- 
ging the  terms  of  a  written  contract^  under  which  he  appears  to 
be  a  debtor  of  the  defendant.  Therefore,  where,  by  a  written 
contract,  the  garnishee  was  bound  to  pay  the  defendant  a  certain 
sum  of  money,  it  was  held,  that  he  could  not  allege  in  his  an- 
swer that  that  sum  was  to  be  paid  in  a  certain  description  of 
bank  paper.  ^ 

§  632.  If  the  garnishee  was  not  indebted  to,  or  did  not  hold 
property  of,  the  defendant,  he  should  simply  and  explicitly  so 
declare.  If  he  be  in  doubt  whether  under  an  existing  state  of 
facts  he  is  chargeable,  he  should  state  all  the  essential  facts 
with  minuteness  and  precision,  and  leave  it  for  the  court  to  de- 
cide the  question  of  his  liability.  And  it  will  be  advisable  for 
him  to  take  the  same  course,  whenever  his  liability  grows  out  of 
transactions  in  which  are  involved  a  multiplicity  of  facts.  If 
he  is  indebted  to  the  defendant  on  account  of  a  single  transac- 
tion, of  simple  contract,  —  which  is  the  most  usual  case,  —  he 
should,  in  like  manner,  state  the  facts  out  of  which  his  indebt- 
edness arose. 

§  633.  In  all  cases  he  should  carefully  avoid  any  evasion  or 
equivocation,  for  an  evasive  answer  will  be  treated  as  a  nullity;^ 
or  if  not  so,  it  will  be  construed  most  strongly  against  him;* 
and  any  equivocation  would  subject  the  whole  answer  to  suspi- 
cion.    He  should,  with  equal  care,  avoid  admitting  himself,  in 

1  Cutter  V,  Perkins,  47  Maine,  657  ;         »  Scales  v.  Swan,  9  Porter,  168;  PsAer 

Prentiss  v,  Danaher,  20  Wisconsin,  311  ;  v.  Page,  38  California,  522. 
Danaher  v,  Prentiss,  22  Ibid.  811 ;  Brickey         «  Crain  v.  Gould,  46  lUinoia,  293 ;  Keel 

V.  Davis,  9  Bradwpll,  862.  «.   Ogden,   5  Monroe,  362 ;   Dawaon  0. 

s  Field  V.  Watkins,  5  Arkansas,  672.  Maria,  15  Oregon,  556. 
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his  answer,  liable  as  garnishee  when  in  fact  he  is  not,  for  when 
he  has  once  made  such  an  admission,  it  is  said  he  is  estopped 
from  afterward  denying  it^  Thus,  where  in  a  suit  against 
Daniel  H.,  a  garnishee  answered,  admitting  having  executed 
certain  notes  to  him,  and  judgment  was  rendered  against  him  in 
respect  thereof;  and  he  moved  to  set  aside  the  judgment  on  the 
ground  that  he  made  a  mistake  in  his  answer,  in  admitting 
having  given  notes  to  Daniel  H.  when  in  fact  he  had  given  them 
to  Samuel  H. ;  his  motion  was  denied,  —  the  court  saying :  "  A 
garnishee  stands  upon  the  same  footing,  and  must  pay  the  same 
penalty  for  his  negligence,  inadvertence,  or  forgetfulness  as  any 
other  defendant  whatsoever. "  * 

§  633  a.  If  the  law  authorize  a  denial  by  the  plaintiff  of  the 
answer,  that  is  not  the  proper  course  for  him  to  take  if  the  gar- 
nishee refuse  to  answer,  or  answer  evasively ;  for  it  would  pro- 
duce no  issue  to  be  tried  between  them :  he  should  except  to  the 
sufficiency  of  the  answer,  and  if  the  court  sustain  the  exception, 
and  order  the  garnishee  to  answer  more  fully,  and  he  refuse  to 
do  so,  he  is  as  much  in  default  as  if  he  had  not  answered  at  all, 
and  judgment  may  be  rendered  against  him  accordingly.^ 

§  634.  The  Important  points  to  be  attained  in  framing  a  gar- 
nishee's answer,  are  fulness  and  explicitness.  The  absence  from 
an  answer  of  either  of  these  qualities  might  in  many  cases  sub- 
ject the  garnishee  to  a  judgment  against  him.  He  should  an- 
swer every  pertinent  interrogatory,  so  far  as  he  is  able,  if  not  in 
his  power  to  do  so  fully ;  otherwise,  it  is  said  in  Massachusetts, 
he  will  be  charged,  even  though  he  should  declare  his  belief  that 
he  has  in  his  hands  nothing  of  the  defendant's.*  And  there 
should  be  nothing  doubtful  in  his  expressions.;  for,  on- the  ground 
that  he  might  have  used  expressions  free  from  doubt,  those  of  a 
donbtful  kind  will  be  construed  against  him.^  The  full  extent 
and  application  of  this  last  rule  will  be  considered  under  the 
fifth  head  of  this  chapter. 

§  685.  When  the  answer  of  a  garnishee  shall  have  come  up  to 
the  foregoing  rules,  and  is  full  and  intelligible  in  reply  to  the 

»  Woodbridge  r.   Winthrop,   1  Root,  ♦  Shaw  v.  Bunker,  2  Metcalf,  876. 

557.     See   Kniaely  v.    EvanB,  84   Ohio  *  Sebor  v.   Armstrong,  4  Mass.  206 ; 

State,  158.  aeveland  v.  Clap,  5  Ibid.  201 ;  Kelly  v. 

*  Fretwell  ».  Laffoon,  77  Missoari,  26.  Bowman,    12    Pick.    888  ;    Sampson   v, 

'  Richardson  v.  White,  19  Arkansas,  Hyde,  16  New  Hamp.  492;  Brainard  v. 

241.  Shannon,  60  Maine,  842. 
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interrogatories  exhibited  against  him,  the  court  will  protect  him 
from  further  interrogatories,  in  relation  to  the  matters  embraced 
in  his  answer.  Thus,  where  the  garnishee  stated  in  his  answer 
that  a  certain  sum  was  in  his  hands  which  had  been  earned  by 
the  defendant,  and  for  which  the  defendant  had  drawn  an  order 
on  him  payable  to  a  third  person;  and  the  plaintiff  presented  an 
additional  interrogatory,  requiring  the  garnishee  to  ^^  state  iU- 
tinctly  how  much  money  was  in  his  hands,  at  the  time  of  the 
service  of  the  writ  on  him,  which  had  been  earned  by  the  de- 
fendant ; "  the  court  held,  that  the  garnishee  could  not  be  charged 
in  consequence  of  a  refusal  to  answer  this  interrogatory,  because 
it  merely  demanded  of  him  to  state  distinctly  what  he  had  fuUj 
stated  before.^  And  where  the  garnishee  fully  answered  as  to 
all  matters  between  him  and  the  defendant  at  the  time  of  and 
prior  to  the  garnishment ;  but  refused  to  answer  intern^tories 
in  regard  to  transactions  between  them  after  the  garnishment, 
and  which  he  declared  had  no  connection  with  any  business 
or  liabilities  between  him  and  the  defendant;  the  court  held 
him  not  chargeable  by  reason  of  his  refusal  to  answer  those 
interrogatories.  * 

§  636.  Whether  a  garnishee  may  in  any  case  be  charged  be- 
cause he  refuses  to  answer  pertinent  interrogatories,  must  depend 
upon  positive  law  or  established  practice.  In  Vermont,  it  is 
held  to  be  discretionary  with  the  court  to  charge  him  or  not, 
and  that  the  exercise  of  that  discretion  will  not  be  revised  by  a 
superior  tribunal.^  Ordinarily  the  course  to  be  pursued  under 
such  circumstances  is  prescribed  by  statute.  In  some  States, 
the  garnishee  may,  by  attachment  of  his  body,  be  compelled  to 
answer ;  or  judgment  by  default  may  be  taken  against  him,  to 
be  made  fin^l  in  the  same  manner  as  in  the  case  of  a  defendant, 
—  in  which  case  the  plaintiff  must  prove  the  garnishee's  liabil- 
ity ;  *  or  the  refusal  to  answer  is  declared  to  be  an  admission  that 
he  has  effects  of  the  defendant,  or  is  indebted  to  him,  to  an 
amount  sufficient  to  satisfy  the  plaintiff's  demand ;  when  judg- 
ment will  go  against  him  as  if  he  had  made  the  admission  in 
terms.  In  this  case,  if  there  are  several  interrogatories,  a  re- 
fusal to  answer  one,  of  a  material  character,  will  not  be  excused 
because  the  answer  to  the  others  implies  a  response  to  it     The 

1  Camque  v,  Sidebottom,  8  Metcalf,         •  Worthington  v,  Jones,  28  Vennont, 

297.      8e6    Ullmeyer   v,    £hrmanii«    24  646 ;  Knapp  ».  Levanway,  27  Ibid.  298. 
Louisiana  Annual,  82.  *  Brotherton  v.  Anderson,  6  Kissoari, 

*  Hnmphrey  o.  Warren,  46  Maine,  216.  888. 
See  Wood  v.  Wall,  24  Wisoonain,  647. 

[564] 


CHAP.  XXXUI.]  ANSWEB  OF  THE  GARNISHEE.  §  638 

garnishee  must  answer  all,  in  a  plain  and  distinct  manner,  or 
he  will  be  made  liable.^ 

In  all  cases  of  this  description,  the  suggestion  of  the  Supreme 
Court  of  Wisconsin  might  well  be  observed,  —  that  the  court, 
before  rendering  judgment  against  a  garnishee  for  failing  to  an- 
swer a  particular  question,  should  inform  him  that  the  question 
is  a  proper  and  pertinent  one  for  him  to  answer,  and  give  him 
thereafter  an  opportunity  to  answer  it* 

§  686  a.  Though  the  garnishee  deny  that  he  owes  the  defend- 
ant or  holds  his  money  or  property,  yet  if  he  refuses  to  answer 
questions  respecting  his  business  relations  with  the  defendant, 
so  as  to  enable  the  court  to  ascertain  his  true  position,  he  will 
be  charged,  if  the  law  under  which  he  was  i^ummoned  authorizes 
a  garnishee  to  be  charged  where  he  refuses  to  answer.  He  puts 
his  conclusion  of  law  as  to  his  liability  in  the  place  of  that  of 
the  court,  and  denies  to  the  court  the  means  of  testing  the  cor- 
rectness of  that  conclusion.^ 

§  636  b.  If  the  law  require  a  garnishee  to  appear  in  person  in 
court  and  answer  such  interrogatories  as  the  plaintiff  may  pro- 
pound to  him,  in  addition  to  those  authorized  by  statute;  and 
he  file  an  answer  to  the  latter,  and  fail  to  appear;  his  answer 
may  be  stricken  from  the  files,  and  judgment  by  default  may  be 
taken  against  him.^ 

§  637.  It  is  not  necessary  to  the  fulness  and  explicitness  of  a 
garnishee's  answer,  that  it  should  be  conformed  to  the  technical 
rules  of  pleading.  In  this  respect  it  partakes  of  the  nature  of 
an  answer  in  chancery.  Thus,  where  a  garnishee  answered  that 
he  owned  a  note  of  the  defendant  for  an  amount  greater  than  his 
indebtedness  to  the  defendant,  and  on  the  trial  offered  in  evi- 
dence an  instrument  in  all  respects  conformable  to  that  described 
in  the  answer,  save  that  it  was  a  bond  instead  of  a  note ;  it  was 
held,  that  the  answer  was  substantially  sustained,  and  that  it 
was  of  no  consequence  that  the  garnishee  had  failed,  in  describ- 
ing the  instrument,  to  employ  the  proper  legal  terms.* 

§  638.  While  it  will  be  required  of  a  garnishee  to  answer 
fully  and  intelligibly  all  pertinent  interrogatories  put  to  him, 

1  De  Blanc  v.  Webb,  5  Louisiana,  82;  *  Mansfield  9.  N.  E.  Express  Co.,  58 
Yason  v.  Clarke,  4  Lonisiana  Annual,  581.    Maine,  85. 

«  Wood  V.  Wall,  24  Wisconsin,  647.  *  Penn  v.  Pelan,  62  Iowa,  635. 

^  Ashby  V,  Watson,  9  Missouri,  236. 
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regard  will  still  be  had  to  the  circumstances  in  which  he  is 
placed,  and  which  may  prevent  as  full  and  positive  an  answer        ; 
as  would  be  desirable.     If  the  answer  is  deficient  in  these  re-         ! 
spects,  but  it  appears  that  the  garnishee  has  responded  as  fully        | 
and  positively  as  he  could,  he  will  not  be  charged  for  failing  to        i 
do  more.     Thus,  where  the  administrator  of  a  person,  who,  in 
his  lifetime,  had  been  garnished,  answered  ^  to  the  best  of  his 
knowledge, "  it  was  held,  that,  though  the  answer  might  not  be 
sufficient,  if  it  had  come  from  one  having  certain  knowledge  of 
the  business,  yet  as  it  could  not  be  expected  that  the  adminis- 
trator should  be  possessed  of  the  same  degree  of  knowledge  as  the 
intestate,  and  the  answer  appeared  to  be  the  best  that  could  be 
obtained,   it  was  sufficient^    So,  where  a  garnishee  disclosed 
that  the  defendant  had  agreed  to  build  a  house  for  him,  and  he 
had  agreed  to  pay  the  defendant  certain  sums  at  certain  stages  of 
the  work;  that  he  had  generally  paid  before  the   instalments 
became  due ;  but  that  he  had  no  means  of  ascertaining  whether, 
at  the  time  he  was  summoned,  the  payments  were  in  advance  of 
the  work  or  not;  it  was  held,  that  he  should  not  be  charged;  the 
answer  appearing  to  be  as  definite  as  it  could  be  made.^ 

§  639.  A  garnishee,  in  framing  his  answer,  need  not  confine 
himself  to  matters  within  his  own  knowledge,  but  may  introduce 
into  it  any  extrinsic  facts  which  he  supposes  important  to  a  cor- 
rect determination  of  the  question  of  his  liability,  or  in  refer- 
ence to  the  interests  of  others.  Whether  such  facts  will  affect 
the  issue  will,  of  course,  be  decided  by  the  court  It  is  princi- 
pally in  regard  to  the  rights  of  third  persons,  not  parties  to  the 
proceedings,  that  the  introduction  of  such  facts  is  desirable. 
They  would  often  be  without  protection,  unless  the  garnishee 
were  at  liberty  thus  to  bring  their  rights  under  the  cognizance 
of  the  court  The  extrinsic  facts  thus  introduced  may  be  of 
almost  any  description.  They  may  consist  of  writings,  or  ver- 
bal communications,  or  affidavits  proceeding  from  third  persons, 
and  having  reference  to  the  question  of  his  liability  as  garnishee. 
Thus,  a  garnishee  answered  that  he  had  executed  a  bond  to  the 
defendant,  conditioned  for  the  payment  to  him  of  $1000,  in  one 
year  after  the  death  of  the  defendant's  mother,  and  that  he 
should  pay  the  annual  interest  on  that  sum  to  the  mother  during 
her  life;  that  he  was  informed,  at  the  time  of  executing  the 
bond,  and  had  reason  to  believe,  that  it  was  originally  taken  by 

>  Ormsby  v.  Anson,  21  Maine,  23.  '  Harris  v.  Aiken,  8  Pick.  1. 
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the  defendant  for  the  use  of  himself,  his  brother,  two  sisters, 
and  a  minor  child  of  a  deceased  brother,  the  heirs-at-law  of  the 
defendant's  mother ;  that  the  mother  had  died ;  that  the  defend- 
ant^ after  her  death,  drew  an  order  on  the  garnishee  for  $520, 
stating  that  sum  to  be  in  full  for  his  part  of  the  bond ;  and  that 
in  the  letter  to  the  drawee,  covering  the  order,  the  defendant 
said  that  the  other  part  of  the  bond  belonged  to  the  other  heirs 
of  his  mother ;  and  the  order  and  letter  were  annexed  to  and 
made  part  of  the  answer.  It  was  objected  that  these  documents 
could  not  be  received  as  part  of  the  answer ;  but  the  objection 
was  overruled,  on  the  ground  that  if  it  were  not  competent  for 
the  garnishee  to  disclose  anything  but  what  was  within  his  own 
personal  knowledge,  the  interests  and  rights  of  eestuis  que  trust 
would  be  in  great  jeopardy ;  for  their  property  would  go  to  pay 
the  debts  of  the  trustee,  and  he  might  be  wholly  unable  to  re- 
spond. ^  So,  where  a  garnishee  offered,  as  a  part  of  his  answer, 
certain  affidavits  of  third  persons,  the  court  held  them  admissi- 
ble ;  and  laid  down  the  broad  proposition,  that  a  garnishee  might 
refer  to  letters,  statements,  assignments,  or  other  instruments 
and  documents,  and,  adopting  them,  make  them  part  of  his 
answer.^ 

In  all  such  cases,  however,  it  is  considered,  in  Massachusetts, 
where  the  answer  was  formerly  conclusive  and  could  not  be 
controverted,  that  the  extrinsic  facts  thus  brought  into  the  an- 
swer have  no  force  in  themselves,  but  are  to  be  regarded  only  so 
far  as  the  garnishee  may  declare  his  belief  in  their  truth.  They 
are  received  on  the  authority  of  his  oath.  If  he  does  not  believe 
them  to  be  true,  he  ought  not  to  make  them  part  of  his  answer. 
If  he  makes  them  a  part  of  his  answer,  and  at  the  same  time 
states  his  disbelief  of  their  truth,  the  answer  would  so  far  be 
nugatory.  Hence  it  is  not  alone  the  facts  themselves,  but  the 
garnishee's  adoption  of  them,  and  his  belief  in  their  truth,  that 
give  them  weight  in  the  question  of  his  liability.®  Therefore, 
an  affidavit  made  by  a  person  interested  in  the  suit  will  be  re- 
ceived, when  made  a  part  of  the  garnishee's  answer,  because  it 
is  received  on  the  garnishee's  oath,  and  not  as  the  testimony  of 
a  witness.^  Since,  the  adoption  in  the  Revised  Statutes  of 
Massachusetts,  of  1836,  of  a  provision  allowing  the  plaintiff  to 

1  Willard  v.  StartevaDt,  7  Pick.  194.  *  Hawes  v.  Langton,  8  Pick.  67;  Kelly 
See  Sexton  v,  Amoe»  89  Michigan,  695.         v.  Bowman,  12  Ibid.  883. 

'  Kelly  0.  Bowman,  12  Pick.  888;  Gid-  «  Kelly  v.  Bowman,  12  Pick.  888.  But 
dings  r.  Coleman,  12  New  Hamp.  158;  such  affidavit  will  not  be  received  or  no- 
Bell  o.  Jones,  17  Ibid.  807.  tioed  when  not  made  part  of  the  garnishee's 

answer.    MinnltiTi  v.  Moore,  11  Mass.  90. 
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allege  and  prove  any  facts  not  stated  or  denied  bj  the  garnishee 
in  his  answer,  that  may  be  material  in  deciding  the  question  of 
the  garnishee's  liability,  it  is  held  there,  that  where  no  such 
facts  are  alleged  or  proved,  and  the  garnishee  has  answered 
fairly  and  made  a  full  disclosure,  the  facts  which  he  states  to  be 
true,  from  his  information  and  belief,  are  to  be  considered  as 
true,  as  well  as  those  stated  on  his  own  knowledge.^ 

But  where,  on  the  examination  of  a  garnishee,  a  letter  was 
shown  him  from  a  third  person  not  a  party  to  the  suit,  for  the 
purpose  of  establishing  that  the  property  in  the  garnishee's 
hands  was  not  the  defendant's,  but  another's,  and  the  garnishee 
authenticated  the  signature  to  the  letter,  but  said  nothing  of  its 
contents ;  the  court  refused  to  receive  the  letter  as  a  part  of  his 
answer,  because,  though  its  genuineness  was  established,  its  con- 
tents might  be  untrue,  and  could  not  be  presumed  to  be  true.' 

§  689  a.  It  is  no  valid  objection  to  an  interrogatory  to  a  gar- 
nishee, that  it  requires  him  to  make  a  statement  of  his  accounts 
with  the  defendant  Sometimes  that  might  be  the  only  mode 
of  ascertaining  the  true  state  of  the  accounts  of  the  parties;  and 
litigants  cannot  be  deprived  of  their  rights,  because  it  may  occa- 
sion the  garnishee  some  inconvenience.' 

§  640.  It  has  been  attempted  to  screen  garnishees  from  an- 
swering interrogatories,  a  response  to  which  might  show  them  to 
have  been  parties  to  fraudulent  sales  or  dispositions  of  personal 
property.  In  Massachusetts,  the  courts  have  sustained  such 
questions,  and  required  disclosures,  even  though  the  effect  might 
be  to  subject  the  garnishee  to  liability  as  such  out  of  his  own 
property ;  ^  but  in  Louisiana  a  garnishee  cannot  be  compelled  to 
answer  questions  intended  to  elicit  answers  showing  that  he  held 
under  simulated  or  fraudulent  titles  property  which  really  be- 
longed to  the  defendant^ 

§  641.  The  extent  to  which  privileged  communications  to  a 
garnishee  are  protected  from  the  scrutiny  of  a  plaintiff's  inter- 
rogatories, has  been  the  subject  of  decision  in  Louisiana.  The 
Code  of  that  State  provides  that  "  no  attorney  or  counsellor-at- 

1  Fay  V.  Sears,  111  Mass.  154.  1S5 ;  Lamb  v.  Stone,  11  Ibid.  527;  Ober- 

s  Stackpole  v.  Newman,  4  Mass.  85.  teuffer  v.  Harwood,  2  McCrary,   415 ;  9 

*  Roqaeat  v.  Steamer  B.  £.  Clark,  18  Federal  Reporter,  828. 
Louisiana  Annual,  210.  *  Kearney  v.  Nixon,  19  Louisiana  An- 

*  Ante,*  §  458  ;  Devoll  t;.  Brownell,  6  nual,  16 ;  Battles  v.  Simmons,  21  Ibid 
Pick.  448 ;  Neally  v.  Ambrose,  21  Ibid.  416. 
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law  shall  give  evidence  of  anything  that  has  been  confided  to 
him  by  his  client,  without  the  consent  of  such  client "  This  is, 
in  effect,  embodying  in  a  statute  the  principle  of  the  common 
law. 

In  that  State,  an  attomey-at-law  was  summoned  as  garnishee 
of  his  client,  and  various  interrogatories  were  propounded  to 
him,  intended  to  elicit  the  date  of  his  retainer,  who  was  his 
client,  the  sums  of  money  he  had  received,  the  persons  from 
whom  received,  the  payments  made,  and  the  persons  to  whom, 
and  the  date  of  the  correspondence.  Other  interrogatories  called 
for  letters  from  the  defendant,  and  a  copy  of  the  defendant's 
letter  to  him  acknowledging  the  receipt  of  certain  notes,  or  the 
garnishee's  letter  in  reply  thereto.  The  garnishee  refused  to 
answer  certain  of  the  interrogatories,  on  the  groimd  that  he 
was  called  upon  to  disclose  privileged  communications  received 
from  his  clients.  In  reference  to  this  the  court  said:  ^^It  is 
evident  that  the  attorney  cannot  be  permitted  to  disclose  any- 
thing that  has  been  confided  to  him  by  his  client.  But  to  bring 
the  matter  within  the  privilege  which  exempts  the  coilmiunica- 
tion  from  disclosure.  It  must  appear  who  is  the  client,  in  order 
to  know  whose  communications  are  to  be  excluded.  Again,  it 
must  be  something  confided  by  the  client  to  the  attorney.  Now, 
the  object  is  simply  to  ascertain  who  is  the  client  who  intrusted 
the  notes  to  the  garnishee  for  collection ;  when  that  relationship 
coDunenced  and  ended ;  and  what  money  has  been  received,  and 
what  paid  over,  and  to  whom  paid.  None  of  these  matters  ap- 
pear to  us  to  be  privileged  communications ;  and  if  an  attomey- 
at-law  were  not  permitted  to  disclose  who  was  his  client,  and 
what  sums  of  money  he  had  received  or  disbursed  on  his  ac- 
count, it  would  give  rise  to  great  frauds.  If  the  attorney  may 
be  interrogated  as  to  who  is  his  client,  he  may  also  be  asked 
through  whose  agency,  or  in  what  manner,  and  at  what  time  he 
was  retained.  '*  This  ruling  of  the  court  covered  all  the  inter- 
n^tories  except  three;  and  those  the  court  required  him  to 
answer,  unless  he  should  to  each  one  answer  on  oath  that  he 
could  not  answer  the  same  without  disclosing  matters  confided 
to  him  by  his  client,  or  advice  given  by  him  to  his  client,  con- 
cerning the  business  about  which  he  was  retained.^ 

In  another  case  an  attorney  was  garnished,  and  answered  that 
he  had  received  a  sum  of  money  on.  account  of  the  defendant, 
whose  attorney  he  was,  but  added  that  he  had  almost  immcdi- 

1  SIiAUghnesBy  o.  Fogg,  16  Lomaiana  Annual,  880.    See  White  v.  Bird,  20  Ibid.  18a 
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ately  paid  it  over  according  to  his  client^s  instructions.  When 
questioned  as  to  when  and  to  whom  he  paid  it,  he  refused  to  an- 
swer; contending  that  he  could  not  answer  without  disclosing 
matters  and  instructions  confided  to  him  in  professional  confi- 
dence. But  the  court  held,  that  the  disclosure  could  not  be  ob- 
jected to  on  that  ground,  as  the  time  of  payment  was  within  his 
knowledge  independently  of  any  communication  he  might  have 
received  from  his  client;  and  enforced  its  opinion  with  some 
instructive  remarks  about  '^  a  barefaced  resort  to  such  shameful 
evasions,  under  the  pretence  of  a  scrupulous  regard  for  profes- 
sional obligations."  ^ 

§  642.  IT.  What  the  Gramishee  may  not  be  required  to  gtaU 
in  his  Answer.  Garnishment  is  a  method  of  seizure  and  not  a 
bill  of  discovery.  No  interrogatories  are  proper,  except  such  as 
have  for  their  object  the  disclosure  of  indebtedness  to  the  de 
fendant  or  the  possession  by  the  garnishee  of  property  of  the 
defendant.*  Almost  every  variety  of  question  bearing  upon 
either  of  these  points  may  be  propounded,  and  answers  required, 
and,  where  authorized  by  statute  or  by  the  course  of  practice, 
compelled  by  attachment  of  the  garnishee's  body.  Still,  there 
must  be  a  limit  to  this  power  of  inquisition ;  and  the  garnishee 
has  a  right  to  have  the  correctness  of  a  proposed  inquiry  adjudi- 
cated by  the  court,  and  is  not  bound  to  submit  to  any  and  every 
conceivable  investigation,  without  objection;  or,  if  he  objects, 
become  liable  to  pay  the  entire  debt  in  the  main  action,  if  his 
objection  should  prove  unfounded.'  And  the  limit  of  investiga- 
tion is  to  be  fixed  in  the  discretion  of  the  court  in  which  the 
garnishee  is  examined ;  the  action  of  which  will  not  be  revised 
by  a  superior  tribunal.*  Therefore,  where  a  garnishee  after 
answering  was  required  to  answer,  and  did  answer,  three  sets 
of  interrogatories  in  detail;  and  the  plaintiff  filed  a  fourth  set, 
the  garnishee  prayed  the  opinion  of  the  court  whether  he  was 
bound  to  answer  them,  and  the  court  decided  that  he  was  not* 
And  so,  where  a  garnishee  answered  denying  indebtedness  or 
possession  of  property,  and  the  plaintiff  then  filed  further  inter- 
rogatories, giving  a  list  of  notes,  due  bills,  and  accounts  of  vari- 
ous parties  in  favor  of  the  defendant,  and  demanding  whether 
the  garnishee  had  in  his  possession  or  under  his  control  any 

1  Comstock  V.  Paie,  18  Louisiana,  479.  *  Worthington  v.  Jones,  23  Yeimont, 

<  State  Nat.  B'k  v.  Boatiier,  39  Lou-  546  ;  Knapp  v.  Levanway,  27  Ibid.  298. 
isiana  Annual,  848.  *  Warner  v.  Perkins,  8  Coshinit  518^ 

•  Sawyer  v.  Webb,  5  Iowa,  315.  See  anU,  §  635. 
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of  them,  and  then  proceeded  thus :  "  If  you  have  had  control  or 
possession  of  any  of  said  notes  and  have  n't  them  now,  where  are 
they  ?  What  has  become  of  them  ?  What  did  you  do  with  them, 
and  when  did  you  part  with  them  ?  If  so,  please  describe  the 
obligations  and  give  the  residences  of  the  debtors  " :  it  was  held, 
that  the  garnishee  was  not  bound  to  answer  those  questions.^ 
So,  where  several  persons  had  in  their  hands  jointly,  property 
for  which  they  were  jointly  accountable  to  A.,  and  which  was 
not  under  the  exclusive  control  of  either  of  them ;  and  one  of 
them  was  summoned  as  garnishee  of  A. ;  it  was  held,  that  he 
could  not  be  required  to  answer  as  to  the  liability  of  the  others, 
nor  as  to  his  joint  liability  with  them,*  unless  it  was  also 
several.^ 

§  643.  All  interrogatories  must  be  confined  to  such  matters 
as  the  law  by  which  they  are  authorized  contemplates  as  the 
ground  of  a  garnishee's  liability.  Thus,  where  a  statute  author- 
ized the  plaintiff  to  exhibit  interrogatories  touching  the  estate 
and  effects  of  the  defendant  in  possession  or  charge  of  the  gar- 
nishee, or  debts  due  and  owing  from  him  to  the  defendant ;  and 
one  who  held  the  office  of  justice  of  the  peace  was  garnished, 
and  he  was  asked  how  many  judgments  were  entered  on  his 
docket  in  favor  of  the  attachment  defendant,  and  when,  against 
whom,  and  for  what  amount  they  were  respectively  entered ;  the 
question  was  held  illegal,  and  not  such  as  the  garnishee  was 
bound  to  answer.^  So,  where  interrogatories  were  propounded 
to  a  garnishee  relating  to  personal  property  mortgaged  to  him  by 
the  defendant,  to  indemnify  him  against  liabilities  he  had  as- 
sumed for  the  defendant ;  it  was  held,  that,  as  a  mortgagee  of 
goods  not  in  possession  of  them  could  not  be  charged  as  gar- 
nishee in  respect  of  the  mortgage,  the  questions  were  imperti- 
nent, and  should  not  be  answered.^ 

§  644.  Every  court  will,  of  course,  protect  the  garnishee  from 
impertinent  and  vexatious  questions,  especially  after  he  has  fully 
answered.  Hence,  in  Massachusetts,  where  a  garnishee  had  so 
answered,  and  the  plaintiff  put  further  interrogatories,  requiring 
him  to  state  whether  he  had  not,   in  conversation  with  third 

^  state  Nat.  B*k  v.  Boatner,  89  Loa-  Maine,  81  ;    Request  v.  Steamer  B.   £. 

iriana  Annual,  848.  Clark,  18  Louisiana  Annual,  210  ;  Rhine 

«  Frizzello.  Willard,  87  Arkansas,  478.  v.  D.  H.  &  W.  R.  Co.,  10  Philadelphia, 

*  Corbyn  v.  Bollman,  4  Watts  &  Ser-  886  ;  Strnber  v.  Klein,  17  Ibid.  12. 

geant,  342.     See  Lyman  v.  Parker,  88         *  CaUender  v.  Furbish,  46  Maine,  226. 
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persons,  said  differently  from  the  statements  of  his  answer,  the 
court  declared  that  the  plaintiff  had  no  right  to  ask  questions  for 
the  purpose  of  discrediting  the  garnishee's  disclosures;  that  the 
plaintiff  was  bound  to  take  the  garnishee's  statements  under  oath 
as  truth,  and  could  neither  impeach  his  character  nor  contradict 
his  testimony ;  that  therefore  he  was  not  entitled  to  the  privilege 
of  cross-examination;  and  that  what  the  garnishee  might  have 
told  other  persons,  or  said  on  former  occasions,  is  immaterial, 
and  not  a  proper  subject  of  inquiry.  ^ 

§  645.  A  garnishee  is  not  to  be  required  to  state  in  his  answer 
anything  that  will  deprive  him  of  a  defence  against  his  debt  to 
the  defendant,  which,  if  he  were  sued  by  the  defendant,  he  might 
set  up  in  bar  of  the  action.  Thus,  where  a  garnishee  answered, 
that,  more  than  twenty  years  before  he  was  summoned,  he  had 
given  a  bond  to  the  defendant,  payable  on  demand,  the  point  was 
made  whether  he  could  be  asked  if  he  had  paid  the  bond;  and 
the  court  would  not  suffer  the  question  to  be  put,  because  that 
would  be  to  make  him  give  up  a  defence  he  would  have  if  sued 
by  the  defendant ;  when  he  might  plead  payment  and  rely  on  the 
lapse  of  time  to  support  the  plea.^ 

646.  A  garnishee  cannot  be  required  to  state  anything  in 
his  answer  which  will  show  him  to  have  been  guilty  of  a  viola- 
tion of  law.  Thus,  where  a  garnishee  was  asked  whether  he  had 
not  received  usurious  interest  of  the  defendant,  it  was  held,  that 
as  he  could  not  answer  affirmatively  without  criminating  him- 
self, he  should  not  be  required  to  respond  to  the  interrogatory.  * 

§  647.  In  Massachusetts,  and  in  Maine,  a  garnishee  cannot 
be  compelled  to  state  anything  which  might  tend  to  impair  or 
impeach  his  title  to  real  estate,  derived  from  the  defendant*  In 
New  Hampshire,  however,  the  contrary  doctrine  was  held,  in  a 
case  where  the  garnishee  stated  in  his  answer  a  conveyance  of 
real  estate  to  him  by  the  defendant,  and  the  court  required  an 
answer  to  supplementary  interrogatories,  intended  to  show  the 
conveyance  to  have  been  made  without  consideration.^ 

1  Grossman  v.  Grossman,  21  Pick.  21  ;  *  Boardman  v.  Roe,  18  Mass.  104. 

Warner  v.  Perkins,  8  Gashing,  518  ;  Nut-  ^  Boardman  v.  Roe,  13  Mass.  104;  Biu- 

ter  t%  F.  &  L.    R.  Go.,  181  Mass.  231;  sell  v.  Lewis,  15  Ibid.  127;  Moor v.Towle^ 

Emery  v.  Bidwell,  140  Ibid.  271.  88  Maine,  183. 

3  Gee  V,  Warwick,  2  Haywood  (N.  G.),  •  BeU  v.  Kendrick,  8  New  Hamp.  620. 
854. 
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§  648.  Where,  however,  the  garnishee  disclosed  a  conveyance 
of  real  estate  by  the  defendant  to  him,  it  was  decided  that  the 
following  question  might  be  put  to  him :  ^^  Is  there  any  real  es- 
tate in  your  possession,  belonging  to  the  defendants,  which  you 
hold  in  trust  for  them,  so  that  you  are  accountable  for  the  rents 
and  profits  thereof  ?  or  are  you  under  any  obligation  to  account 
for  lie  proceeds  of  the  same  or  of  any  part  thereof,  if  sold  by 
you  ?  "  *  And  in  a  case  where  it  was  alleged  that  real  estate 
conveyed  by  the  defendant  to  the  garnishee  was  held  in  trust,  to 
be  disposed  of  for  the  benefit  of  the  latter,  the  court  decided  that 
the  garnishee  might  be  required  to  answer  the  following  ques- 
tion :  "  At  the  time  you  received  a  deed  or  deeds  of  land  from 
the  defendant,  or  at  any  other  time  since,  was  there  any  agree- 
ment in  writing  or  by  parol,  that  you  should  dispose  of  the  same 
and  account  to  him  in  any  ms^nner  for  the  proceeds  ?  "  —  and 
that,  in  the  event  of  the  question  being  answered  in  the  affirma- 
tive, there  might  be  a  further  examination  as  to  the  disposition 
of  the  proceeds.^ 

§  649.  We  have  seen  ^  that  a  garnishee  may  make  the  state- 
ments of  others  a  part  of  his  answer,  and  that,  when  so  made, 
they  will  be  received  and  considered.  It  is,  however,  entirely  at 
his  option  to  incorporate  such  statements  in  his  answer,  and  the 
court  will  not  compel  him  to  do  so  against  his  will.  Therefore, 
where  the  plaintiff  delivered  to  the  garnishee  an  affidavit  of  the 
defendant  touching  the  effects  in  the  garnishee's  hands  and 
tending  to  subject  them  to  the  attachment,  and  requested  the 
garnishee  to  make  the  affidavit  a  part  of  his  answer,  which  was 
refused;  the  court  decided  that  it  had  no  power  to  compel  a 
compliance  with  the  plaintiff's  demand.^ 

§  650.  nL  Of  Amending  the  Answer  of  a  Garnishee.  The 
propriety  of  allowing  a  garnishee  to  amend  his  answer,  or  to  put 
in  a  new  answer,  has  been  the  subject  of  discussion,  and  has 
usually  been  sustained.  There  is,  indeed,  no  sufficient  reason 
why  an  amendment  in  such  case  should  not  be  permitted.  There 
may  be  cases  where  the  garnishee  discovers  new  facts,  or  finds 
that  he  has  made  an  imperfect  or  erroneous  statement;  and  there 
seems  to  be  nothing  in  principle  to  prevent  him,  before  final 
judgment,  from  making  a  more  complete,  perfect,  and  correct 

^  Rassell  v.  Lewis,  16  Mass.  127.  ^  Hawes  v.  Langton,  8  Pick.  67;  Kelly 

>  Uazen  v.  Emerson,  9  Pick.  144.  r.  Bowman,  12  Ibid.  888. 

•  JnU,  S  6391 
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answer,  being  responsible  as  in  all  other  cases  for  its  trutL 
The  only  objection  which  could  arise  is,  that  a  garnishee  might 
be  induced,  by  new  suggestions  and  new  views,  to  put  in  an  an- 
swer varying  from  his  first  answer,  and  not  true  in  itself.  But 
when  it  is  considered  that,  by  any  mode  of  administering  the 
law,  the  garnishee  may  take  his  own  time  and  his  own  coonsel, 
and  make  such  answer  as  he  will,  there  seems  to  be  no  more 
danger  of  falsification  in  the  one  case  than  in  the  other.  ^ 

In  Louisiana,  while  the  discretionary  authority  of  the  court  to 
permit  amendments,  where  an  answer  is  really  responsive  to  the 
question,  is  admitted,  it  is  yet  considered  that  an  answer  which 
is  manifestly  evasive  ought  not  to  be  amended,  as  such  a  prac- 
tice might  lead  to  frivolous  delays.^  And  in  that  State  it  was 
held,  that  where  a  garnishee  has  answered  acknowledging  his 
indebtedness  to  the  defendant,  he.  cannot  afterwards  file  another 
answer,  the  effect  of  which  is  to  release  him  from  liability.' 
And  so  in  Tennessee.* 

In  Wisconsin,  the  garnishee  is,  under  some  circumstances^ 
examined  before  a  commissioner,  when  he  may  be  subjected  to 
unlimited  interrogation.  In  a  case  there  in  which  the  examina- 
tion covered  more  than  three  hundred  folios,  questions  and  an- 
swers, the  plaintiff,  not  satisfied  with  the  answer,  —  that  is,  the 
whole  examination,  took  issue  thereon.  On  the  trial  of  that 
issue  the  garnishee  was  permitted  to  explain,  contradict,  and 
qualify  admissions  and  statements  made  by  him  before  the  com- 
missioner ;  and  the  appellate  court  sustained  the  action  of  the 
court  below  in  this  respect,  and  held  that  the  garnishee  had  an 
undoubted  right  to  correct,  on  the  trial,  any  mistakes  he  had 
made  in  his  examination  before  the  commissioner.^ 

§  651.  IV.  The  Effect  to  he  given  to  the  Gramishee^B  Anmfftr. 
This  depends  in  a  great  measure  on  the  statutory  provisions  of 
each  State.  In  some  States,  the  answer  is  conclusive;  in 
others,  it  may  be  controverted.  In  either  case,  however,  as  to 
all  statements  of  fact,  given  on  the  garnishee's  personal  knowl- 

>  Hovey  v.  Crane,  12  Pick.  167 ;  Car.         *  Davis  v.  Oakford,  11  Lonisiana  An- 

riqae  v,  Sidebottom,  8  Metcalf,  297  ;  Bu-  nual,  879;  Rose  v,  Whaley,  14  Ibid.  874 ; 

ford  V,  Welbom,  6  Alabama,  818  ;  Neilson  Tapp  o.  Green,  22  Ibid.  42. 
V.  Scott,  1  Rice's  Digest  of  South  Carolina         *  Thomas  v.  Fuller,  26  Louisiana  An* 

Reports,  80 ;  Murrell  v.  Johnson,  8  Hill  nnal,  625. 

(S.  C.)  12  ;  Smith  t;.  Brown,  5  California,         *  Pickler  v,  Rainey,  4  Heiskell,  885. 
118  ;  Stedroan  v.  Vickery,  42  Maine,  182  ;         «  Klauber  v.   Wright,    52  WisconsiD, 

Newell  V.  Blair,  7  Michigan,  108 ;  Ullman  808.    See  Almy  v.  Thurber,  65  Howard 

V.  Eggert,  80  Illinois  Appellate,  810.  Pract  481. 
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edge,  as  well  as  to  all  declarations  of  his  belief  of  facts  derived 
from  information,  the  answer  is  taken  to  be  true ;  ^  in  the  former 
class  of  States,  conclnsively  so;  in  the  latter,  subject  to  be  dis- 
proved by  competent  evidence. 

§  652.  In  Massachusetts,  the  garnishee's  liability  formerly 
turned  entirely  upon  his  answer,  and  evidence  collateral  thereto 
was  not  admitted ;  ^  and  so  stringent  was  this  rule,  that  an  agreed 
statement  of  facts,  signed  by  the  garnishee,  but  not  sworn  to, 
and  submitted  by  the  plaintiff,  defendant,  and  garnishee,  for  the 
decision  of  the  Court,  as  to  the  liability  of  the  latter,  was  re- 
jected by  the  court  ^  In  the  Revised  Statutes  of  1836,  ch.  109, 
§  15,  there  is  a  slight  modification  of  the  strict  rule  which  had 
prevailed,  in  that,  while  it  declares  the  answers  and  statements 
of  the  garnishee  shall  be  considered  as  true,  in  deciding  how  far 
he  is  chargeable,  it  allows  either  party  to  allege  and  prove  any 
other  facts,  not  stated  nor  denied  hy^the  garnishee^  that  may  be 
material  in  deciding  that  question.^  In  Michigan  and  Tennes- 
see, the  garnishee's  liability  is  determined  solely  by  his  answer.* 

§  653.  In  most  of  the  other  States  the  answer  is  taken  to  be 
true,  but  is  subject  to  be  controverted  and  disproved.  The 
effect  given  to  it  in  this  respect  is,  however,  confined  to  its  state- 
ments of  facts.  If  the  garnishee  sets  up  rights  or  draws  conclu- 
sions, arising  out  of  or  resulting  from  the  facts  stated,  such 
rights  and  conclusions  are  necessarily  subject  to  revision  by  the 
court.  ^ 

In  Alabama,  the  answer  is  taken  to  be  strictly  true,  and  if  a 
deed  is  appended  to  it,  it  is  to  be  considered  genuine,  unless  the 
answer    be    traversed.^      In    Missouri,^   Illinois,®   Arkansas, ^^ 

1  Grossman  v,  Crossraan,  21  Pick.  21  ;         ^  Davis  v,  Knapp,  8  Missouri,  657  ; 

Meeker  v,  Sandens  6  Iowa,  61.  McEvoy  v.  Lane,  9  Ibid.  48  ;  Stevens  v. 

*  Comstock  V,  Famum,  2  Mass.  96 ;  Owathmey,  Ibid.  686  ;  Black  v.  Paul,  10 
Stackpole  «.  Newman,  4  Ibid.  85  ;  Hawes  Ibid.  108 ;  Holton  v.  South  Pacific  R.  R. 
p.  Langton,  8  Pick.  67.  Ck>.,  50  Ibid.  151 ;  Ronan  v.  Dewes,  17 

*  Barker  v,  Taber,  4  Mass.  81.  Missouri  Appeal,  806 ;  Reinhartt\  Empire 
«  Gonch  V,  Tolman,  10  Gushing,  104.       S.  Co.,  88  Ibid.  24. 

*  Bfaynards  v.  Comwell,  8  Michigan,  '  Eergin  v.  Dawson,  6  Illinois  (1  Gil- 
809^  NeweU  v,  Blair,  7  Ibid.  108  ;  man),  86  ;  Rankin  v,  Simonds,  27  Ibid. 
Thomas  v.  Spragne,  12  Ibid.  120 ;  Sex-  852  ;  Rippen  v.  Schcen,  92  Ibid.  229  ; 
ton  V,  Amos,  89  Ibid.  695  ;  Cheatham  Choate  v,  Blackford,  26  Illinois  Appel- 
V.  Trotter,  Peck,  198 ;  Childress  «.  Dick-  late,  656  ;  Manowsky  v.  Conroy,  88  Ibid. 
ins»  8  Yeiger,  118.  141 ;  Chicago  k  £.  I.  R.  Co.  v.  Blagden, 

*  Lamb  v.  Franklin  Man.  Co.,  18  Maine,  Ibid.  254 . 

187.  ^^  Mason  v.  McCampbell,  8  Aricansaay 

7  Robinson  v.  Rapelye,  8  Stewart,  86.      506  ;  Britt  v.  Bradshaw,  18  Ibid.  580. 
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Louisiana,^  Mississippi,^  and  Minnesota,^   the  same  effect  is 
given  to  the  answer  until  it  is  disproved. 

§  658  a.  Where  the  answer  is  considered  conclusive  unless 
controverted,  it  is  error  to  allow  evidence  to  be  given  to  contra- 
dict it,  until  issue  has  been  regularly  taken  upon  it^ 

§  654.  In  ascertaining  the  effect  to  be  given  to  an  answer, 
when  assailed  by  opposing  testimony,  but  few  cases  can  be 
found.  In  Illinois,  tiie  question  came  up,  and  it  was  held,  that 
the  answer  is  not  entitled  to  have  the  same  effect  as  that  of  a 
defendant  to  a  bill  in  chancery,  requiring  the  testimony  of  two 
witnesses,  or  what  may  be  equivalent,  to  overthrow  it,  but  is 
to  be  considered  as  presenting  ^  prima  facie  defence,  liable  to  be 
rebutted  by  preponderating  testimony.^  In  Maine,  the  statute 
says  that  ^Hhe  answers  and  statements  sworn  to  by  a  trustee 
shall  be  deemed  true,  in  deciding  how  far  he  is  chargeable,  until 
the  contrary  is  proved ; "  and  there  the  court  held,  that  the  ques- 
tion of  the  garnishee's  liability  was  to  be  determined  by  the  pre- 
ponderance of  evidence ;  and  in  deciding  it  the  answer  of  the 
garnishee  was  to  be  weighed  and  its  effect  determined  by  the 
general  principles  on  which  conclusions  are  to  be  drawn  from 
any  other  lawful  evidence.®  In  Pennsylvania,  where,  under  the 
statute  of  1789,  the  garnishee  was  held  to  be  chargeable  wdH 
he  diBcharged  himself  at  least  by  his  own  oath,  it  was  considered 
that  the  answer  is  prima  facie  sufficient,  but  that  its  truth  might 
be  inquired  into  by  the  jury;  and  that  tlie  plaintiff  makes  out  his 
case  merely  by  destroying  the  effect  of  the  answer,  unless  the 
garnishee  maintains  the  issue  by  other  satisfactory  evidence; 
and  this  the  plaintiff  may  do  by  disproving  the  matter  alleged  in 
the  answer,  or  by  showing  the  garnishee  to  be  utterly  unworthy 
of  credit  On  this  principle,  evidence  which  falsifies  any  fact 
asserted  in  the  answer  goes  to  the  credibility  of  the  garnishee, 
and  is  therefore  competent^  In  Mississippi,  it  is  ruled  that 
where  the  truth  of  the  answer  is  denied,  it  cannot  be  read  to  the 

1  Oakey  v.  M.  ft  A.  RaQroad  Co.,  18  <  WiUiams  v,  Jones,  42  MiasLBnppi, 

LoniBiana,  570  ;  Blanchard  i^.  Vargas,  18  270. 

Ibid.  486  ;  McDowell  v.  Crook,  10  Louisi-  *  Eei^gin  o.  Dawaon,  6  Illinois  (1  Gil- 
ana  Annual,  81 ;   Helme  o.  Pollard,  14  man),  86. 
Ibid.  806  ;  Barnes  v.  Wayland,  Ibid.  791.  •  Kelley  v.  Weymouth,  68  Maine,  197. 

s  WiUiams  v.  Jones,   42    Mississippi,  ^  Adlum  v.  Yard,  1  Rawle,  163 ;  EUi- 

270.  son  o.  Tuttle,  26  Texas,  288.     SeA  eoiUra, 

*  Vanderhoof  v,  HoUoway,  41  Minne-  Barnes  v.  Wayland,  14  Louisiana  Annual, 

sota.  498.  79L 
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jury  impanelled  to  try  the  issue.  ^  If,  however,  upon  such  a 
trial  the  plaintiff  reads  the  answer  to  the  jury,  it  is  held,  in 
Pennsylvania,  that  it  must  be  taken  9iA  prima  facie  evidence,  not 
requiring  of  the  garnishee  other  proof  to  establish  it;^  and  in 
Alabama,  that  it  has  the  effect  only  of  an  admission  of  the  gar- 
nishee, and  is  governed  by  the  same  rules  as  any  other  admis- 
sion.^ In  Missouri,  the  answer  cuts  no  greater  figure  in  the  trial 
than  the  answer  of  a  defendant  in  an  ordinary  suit,  and  it  is  not 
necessary  for  the  plaintiff,  in  order  to  a  recovery,  to  disprove  the 
facts  stated  in  the  answer.^  In  Maryland  and  Michigan,  the  an- 
swer is  regarded  not  as  part  of  the  pleading,  but  as  evidence, 
and  if  any  part  of  it  be  read,  the  whole  must  be ;  as  well  that 
which  discharges  as  that  which  charges  the  garnishee ;  and  the 
whole  is  to  be  received  as  prima  facie  evidence  of  the  facts 
stated  in  it;  open,  however,  to  be  rebutted.*  In  Illinois,  the 
garnishee  is  entitled  to  have  his  answer  before  the  jury,  who 
may  give  it  such  weight  as  they  may  believe  it  entitled  to, 
in  connection  with  all  the  circumstances  of  the  case.®  In  South 
Carolina  ^  and  Alabama  ®  the  answer  is  not  admissible  evidence 
in  the  garnishee's  favor.  And  so  in  Wisconsin  and  in  the 
United  States  District  Court  for  the  Southern  District  of  New 
York.« 


§  655.  As  to  the  evidence  which  may  be  given  against  the 
garnishee's  answer,  it  is  held,  in  Missouri,  that  his  admissions 
in  conversation,  either  before  or  after  the  answer  is  sworn  to, 
are  admissible  to  disprove  the  statements  of  the  answer  ;^^  but, 
in  Wisconsin,  that  they  do  not  amount  to  an  estoppel.  ^^  And  in 
a  chancery  proceeding  in  Kentucky,  where  the  garnishee,  who 
had  been  agent  and  clerk  of  the  defendant,  had,  before  he  was 
garnished,  frequently  declared  to  the  complainants  that  he  had 
a  sufficiency  in  his  hands  to  pay  their  demand,  and  paid  a  part, 
and  afterwards  put  in  a  partial  and  equivocal  answer,  admitting 
that  he  had  a  sum  in  his  hands,  collected  and  to  be  collected, 
but  not  stating  how  much ;  he  was  charged  for  the  whole  amount 

I  Lasley  v.  Sisloff,  7  Howard  (ML), 
157. 

*  Erskine  v.  Sangston,  7  Watts,  150. 

*  Myatt  V.  Lockhart,  9  Alabama,  91. 
^  Smith  o.  Heidecker,  89  Missouri,  157. 

*  Derries  v.  Buchanan,  10  Maryland, 
210 ;  Whitfield  v.  StUes,  57  Michigan, 
410. 

*  Schwab  «L  Gingerick,  18  Illinois,  697. 

*  Dawkina  o.  Ganlt,  5  Richardson,  151. 

87 


'  Myatt  9.  Lockhart,  9  Alabama,  91 ; 
Price  V.  Mazange,  81  Ibid.  701 ;  Sevier  v, 
Throckmorton,  88  Ibid.  512. 

*  Keep  V.  Sanderson,  12  Wisconsin, 
852  ;  Gushing  o.  Laird,  6  Benedict,  408. 

^^  Stevens  v.  Owathmey,  9  Missouri, 
686.  See  Carroll  v.  Finley,  26  Barbour, 
61 ;  McEee  v,  Anderson,  85  Indiana,  17. 

u  Warder  v.  Baker,  54  Wisconsin,  49. 
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of  the  complainant's  demand.^  In  Massachusetts,  on  the  con- 
trary, in  the  cases  previously  referred  to,^  it  was  decided,  that 
what  the  garnishee  might  have  told  other  persons,  or  said,  on  j 

former  occasions,  is  immaterial,  and  the  garnishee  could  not  be 
questioned  in  regard  thereto.  It  is  quite  certain,  however,  that 
declarations  of  the  defendant  are  not  admissible  in  evidence  for 
the  plaintiff  against  the  garnishee ;  ^  nor,  when  made  after  the 
garnishment,  are  thej  evidence  in  his  favor  ;^  nor  are  admis- 
sions by  an  agent  of  the  garnishee  evidence  against  the  latter.^ 
But  whatever  evidence  may  be  given  to  controvert  his  answer, 
must  go  to  disprove  the  facts  therein  stated.  It  is  not  admissi- 
ble for  the  plaintiff  to  assail  the  answer  by  impeaching  the  gar- 
nishee's credibility.® 

§  656.  Y.  The  Construction  to  he  given  to  the  Qamiihee^i 
Answer.  The  necessity  of  fulness  and  explicitness  in  the  gar- 
nishee's answer  is  illustrated  and  enforced  by  the  rule  which  has 
obtained  in  Massachusetts,  in  relation  to  doubtful  expressions 
contained  in  an  answer.  We  will  trace  the  rise  and  progress  of 
this  rule. 

The  matter  came  up  at  an  early  day,  in  a  case  where  the 
liability  of  the  garnishee  turned  on  the  point  whether  a  draft 
drawn  on  and  accepted  by  him,  in  favor  of  the  defendant,  was 
negotiable.  If  it  was,  he  could  not,  under  the  statute,  be 
charged ;  otherwise  he  could.  In  his  answer  he  stated  his  ac- 
ceptance of  the  draft,  and  that  he  thought  it  was  payable  to  the 
defendant  or  orcZ^r.  ^^But,"  said  the  court,  ^^he  must  be  posi- 
tive as  to  this  fact  He  has  had  time  to  inquire,  and  he  does 
not  move  the  court  for  leave  to  make  any  further  declaration  on 
this  point  If  he,  in  whose  knowledge  the  fact  ought  to  be,  is 
doubtful,  the  court  cannot  make  any  presumption  in  his  favor.  "^ 
In  the  next  case  the  court  go  a  step  further,  and  say,  ^  If  the 
statement  in  any  part  be  doubtful,  we  must  construe  it  against 
the  trustee,  who  might  have  used  expressions  in  which  there 
should  be  no  doubt "  ^    Again  the  court  say,  ^^  The  answer  of  a 

1  Keel  V.  Ogden,  6  Monroe,  862.  <  Wanen  k  Moore,  62  Oeoi^a,  561 

s  AfUe,  S  643  ;  Crossmaii  v.  Crosaman,         *  Baltiinore  &  Ohio  KB.  Co.  v.  Gal- 

21  Pick.  21 ;  Warner  v.  Perkiiia,  S  Cosh-  lahae,  12  Grattan,  655. 

log,  518.  *  Banies  o.  Wayland,  14  Lonisiaiia  An- 

*  Enoe  V.  Tnttle,  8  Ck)iiiL  27  ;  Gaboon  nnal,  79L    Sid  wntra,  Adlam  v.  Yard,  1 

V.  Ellis,  18  Vermont,  500.    And  in  Mary-  BawK  163. 

land  the  gamiahee  cannot,  to  discharge         ^  Sebor  «.  Annatronft  4  Mass.  206. 

himself,  give  in  evidence    the    declarar         ^  Cleveland  v.  Clap,  5  Maaa.  201.    See 

tions  and  admissions  of  the  defendant  Sampson  v.  Hyde^  16  New  Hamp.  492L 

Thomas  v.  Price,  80  Maryland,  488. 
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trustee,  being  his  own  language^  must  unquestionably  in  all  cases 
be  construed  most  strongly  against  himself.  But  his  language 
is  not  to  be  distorted  nor  forced  into  any  unnatural  construction ; 
nor  can  inferences  be  drawn  from  any  real  or  supposed  discrep- 
ancies in  his  answers,  against  the  fair  and  natural  import  of  the 
language  taken  altogether."^  The  rules  laid  down  in  these 
cases  were  applied  by  the  same  court  to  a  case  where  the  ques- 
tion of  the  garnishee's  liability  turned  on  a  statement  in  his  an- 
swer with  regard  to  the  disposition  made  of  certain  proyisions, 
the  mo9t  of  which,  he  said,  had  been  consumed  in  a  particular 
way.  If  they  had  all  been  so  consumed,  the  garnishee  would  not 
be  charged;  otherwise  he  might  be.  The  court  adjudged  him 
liable,  because  he  did  not  answer  with  sufficient  precision,  when 
it  was  in  his  power  to  have  done  so.^  Subsequently,  the  rule 
was  limited  in  its  application  to  cases  where  the  garnishee,  in 
some  part  of  his  answer,  makes  statements,  which  unexplained 
would  prima  fade  subject  him  to  liability.^  The  last  case  cited 
seems  to  be  one  of  this  character.  There,  the  garnishee  was 
prima  facie  liable,  and  endeavored  to  avoid  liability  by  a  state- 
ment concerning  the  provisions  in  his  hands.  That  statement 
being  deficient  in  precision  and  fulness,  the  court  would  not 
receive  it  as  a  prot^tion  against  the  prima  fade  liability  appear- 
ing by  the  answer.* 

§  657.  In  Louisiana,,  the  statute  declares  that  a  garnishee's 
^  refusal  or  neglect  to  answer  interrogatories  shall  be  considered 
as  a  confession  of  his  having  in  his  hands  property  belonging  to 
the  debtor,  sufficient  to  satisfy  the  demand  made  against  this 
debtor. "  Under  this  provision  this  question  was  put  to  the  gar- 
nishee, ^^Have  you  received  cotton  or  other  produce  from  the 
defendants  or  from  any  member  of  the  fiirm  ?  At  what  time  ? 
How  much  cotton  or  produce  ?  "  The  garnishee  answered,  '^  that 
he  had  received  cotton  from  the  defendants,  for  account  of  other 
persons,  which  had  been  duly  appropriated  according  to  direc- 
tions received  with  said  cotton,  previous  to  the  service  of  the  at- 
tachment or  garnishment  in  this  case. "  The  answer  was  held  to 
be  evasive,  and  not  responsive  to  the  question,  and  the  garnishee 


A  Kelly  o.  Bowman,  12  Pick.  883.    See  *  Graves  v.  Walker,  21  Pick.  160. 

United  States  o.  Langton,  6  Maiion,  280  ;  *  Shearer  «.  Handy,  22  Pick.  417. 

Giddings  v.  Coleman,  12  New  Hamp.  158  ;  *  Toothaker  v,  Allen,  41  Maine,  824 ; 

Sampson  v.  Hyde,  16  Ibid.  492  ;  Scott  v,  Whitney  v.  Kelly,  67  Ibid.  877. 
Bay,  18  Pick.  860 ;  Ormsbee  v.  Davis,  6 
Khode  Island,  442. 

[679] 


§  658  ANSWER  OF  THE  GARNISHEE.  [CHAP.  XXZm.  j 

was  charged.^  But  though  the  answer  to  one  of  several  inter- 
rogatories be  not  full  and  explicit,  yet  if  it  be,  in  fact,  explicitly 
answered  by  the  answers  given  to  other  interrogatories,  that  is 
sufficient^ 

§  658.    This  subject  elicited  from  the  late  Justice  Story  the 
following  judicious  remarks,   which,  though  applicable  to  the 
peculiar  system  of  Maine,  will  be  regarded  favorably  in  all  cases 
where  the  question  of  the  garnishee's  liability  is  to  be  decided 
by  the  terms  of  his  answer :  ^^  It  is  said  that  where  parties,  sum- 
moned  as  trustees,  fail  to  discharge  themselves,  by  any  ambiguity 
in  their  disclosures,  they  are  to  be  adjudged  trustees.    That 
proposition  requires  many  qualifications,   and  may  be  true  or 
not,   according  to  circumstances.     If  upon  the  disclosure  it  is 
clear  that  there  are  goods,  effects,  or  credits  of  the  debtor  in  the 
hands  of  a  trustee,  but  it  is  left  uncertain  by  the  disclosure 
whether  the  goods,  effects,  or  credits  are  affected  by  interests, 
liens,  or  claims  of  third  persons  or  not,  and  the  trustee  has 
knowledge  of  all  the  facts,  and  withholds  them,  or  evades  a  full 
examination;  that  may  furnish  a  good  ground  to  presume  eveiy- 
thing  against  him,  so  far  as  there  are  ambiguities.     But  if  he 
fully  and  clearly  discloses  all  he  knows,  and  upon  the  whole 
evidence  it  is  left  in  reasonable  doubt  whether,  under  all  the 
circumstances,  he  be  trustee  or  not ;  in  such  case,  I  appprehend, 
he  is  entitled  to  be  discharged.     A  different  doctrine  would  be 
most  perilous  to  the  supposed  trustee ;  because  he  possesses  no 
power  to  compel  disclosures  from  third  persons  relative  to  the 
property ;  and  no  extraneous  or  collateral  evidence  of  third  per- 
sons is  admissible  in  the  suit,  to  establish  or  discharge  his  lia- 
bility.    It  is  to  be  decided  solely  and  exclusively  by  his  answer. 
He  might,  upon  any  other  doctrine,  be  innocently  compelled  to 
pay  over  the  same  property  twice  to  different  persons  holding 
adverse  rights,  because  he  might  be  without  any  adequate  means 
of  self-protection.     The  law,  therefore,  will  not  adjudge  him  a 
trustee,  except  upon  clear  and  determinate  evidence  drawn  from 
his  own  answers."^    In  another  case  the  same  eminent  jurist 
said :  '^  I  agree  that  doubtful  expressions  may  be  construed  most 
strongly  against  the  trustees,  if  they  admit  of  two  interpreta- 
tions ;  but  they  are  not  to  be  tortured  into  an  adverse  meaning  or 
admission.     The  answers  are  not  to  be  more  rigidly,  or  differ- 

^  Hart  V.  Dahlfi^reen,  16  Louisiana,  559.         *  Gordon  v.  Coolidge,  1  Samner,  6S7* 
'  Maduel  v,  Mousseauz,  28  Louisiana 
Annual,  691. 
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ently  construed  from  what  they  would  be  in  a  bill  in  chancery. 
If  the  answers  are  not  full,  the  plaintiff  is  at  liberty  to  propound 
closer  interrogatories;  but  he  is  not  to  charge  parties  upon  a 
mere  slip  or  mistake  of  certainty,  or  because  they  do  not  posi- 
tively answer  what  in  conscience  tiiey  do  not  positively  know."  ^ 

1  United  States  v.  Longton,  6  Mason,  280. 
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CHAPTER  XXXIV. 

JUDGMENT  AGAINST  THE  GABNISHEE. 

§  658  a.  We  have  seen  that  an  indispensable  prerequisite  to 
a  judgment  against  the  garnishee  is  the  rendition  of  a  judgment 
against  the  defendant.^  There  is  no  doubt  that  that  fact  should 
be  shown  in  the  record ;  else  the  judgment  against  the  garnishee 
will  appear  without  foundation.^  But  the  question  arises,  What 
constitutes  the  record  in  a  garnishment  proceeding  ?  and  this 
depends  upon  the  manner  in  which  that  proceeding  is  instituted. 
If  the  garnishee  is  summoned  under  an  attachment,  the  true 
view  seems  to  be,  that  the  garnishment,  though  in  some  sense 
a  distinct  suit,  belongs  to,  and  is  a  part  of,  the  record  in  the  at- 
tachment suit^  But  there  are  two  other  modes  in  which  gar- 
nishees may  be  summoned  in  courts  of  law,  viz. :  1.  By  a 
statutory  proceeding  under  a  judgment,  but  not  under  an  execu- 
tion on  the  judgment ;  and  2.  By  a  statutory  proceeding  under 
an  execution.  In  the  former,  there  is  necessarily  some  step  to 
be  taken  by  the  judgment  plaintiff,  to  initiate  the  garnishment; 
in  the  latter,  there  is  generally  nothing  required  but  the  issue  of 
an  execution,  under  which  garnishees  may  be  summoned,  as 
under  an  attachment  In  the  latter  form  of  proceeding,  the 
record  of  the  case  against  the  garnishee  is  the  execution,  the 
return  of  the  officer  thereon,  the  interrogatories  to,  and  answer 
of,  the  garnishee,  and  the  judgment;  and  in  such  a  record  the 
date  and  amount  of  the  judgment  against  the  defendant  neces- 
sarily and  sufficiently  appear  by  the  execution.  But  in  the 
other  case,  how  is  the  fact  of  the  rendition  of  the  judgment,  or 

^*  AnUf  i  460.  ezceptioii8»  nor  hy  any  order  of  oonrt 

'  Zurcher  v.  Magee,  2  Alabama,  258 ;  made  a  part  of  the  record,  bat  wu  yet 

Blair  v,  Bhodea,   5  Ibid.  618  ;  Case  «•  refened  to  and  identified  in  the  jndgmeDt 

Moore,  21  Ibid.  758 ;  Bean  v,  Barney,  10  entry,  shonld  be  treated  as  part  of  the 

Iowa,  498  ;  ToU  v.  Knight,  15  Ibid.  870.  record.     In  Bankin  v.  Simonds,  27  lUi- 

*  Faulks  o.  Heard,  81  Alabama,  516.  nois,  852,  it  was  held,  that  the  inteirqga- 

See    Wyman  v.   Stewart,    42    Alabama,  tories  to,  and  answer  of,  the  garnishee 

168,  where  it  was  held,  tiiat  the  answer,  are  part  of  the  record,  and  need  not  be 

although  not  made  a  part  of  the  bill  of  preserved  by  a  bill  of  exceptions. 
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the  amount  thereof,  to  appear  ?  In  Tennessee,  in  a  contest  be- 
tween a  garnishment  under  a  proceeding  by  attachment  in  equity, 
and  a  garnishment  under  an  execution,  it  was  held,  that  the 
neglect  to  file  a  certified  copy  of  the  judgment  upon  which  the 
execution  issued,  was  a  fatal  omission ;  from  which  holding  it  is 
inferable  that  it  would  have  been  sufiicient  to  produce  such 
copy.^  In  the  same  State,  a  notice  of  garnishment  under  an 
execution  was  held  fatally  defective,  which  did  not  state  in 
whose  favor  the  execution  was,  nor  upon  what  judgment  it  was 
issued,  nor  what  amount  the  execution  plaintiff  claimed  to  be 
entitled  to  collect  from  the  garnishee.^  In  Alabama,  in  such 
case,  it  is  necessary  for  the  judgment  plaintiff,  in  order  ^^to 
obtain  process  of  garnishment  against  any  person  supposed  to 
be  indebted  to  the  defendant,  in  any  cause  where  execution  cannot 
i99ue  on  the  judgmerU^  to  msike  affidavit  that  such  person  is  sup- 
posed to  be  indebted  to,  or  have  effects  of  the  defendant  in  his 
possession  or  under  his  control,  and  that  he  believes  process  of 
garnishment  against  such  person  is  necessary  to  obtain  satisfac- 
tion of  such  judgment "  The  record  in  such  a  case  would  con- 
sist of  the  affidavit  and  summons,  the  return  of  the  officer,  and 
the  interrogatories,  answer,  and  judgment  in  the  garnishment 
proceeding.  The  judgment  against  the  defendant  is,  properly 
speaking,  no  portion  of  the  record,  unless  incorporated  into  the 
judgment  against  the  garnishee,  or  made  part  of  the  record  by  a 
bill  of  exceptions.^  In  Alabama,  it  was  at  one  time  held,  that 
a  judgment  against  the  garnishee  in  such  a  proceeding  was 
fatally  defective,  because  it  did  not  recite  the  amount  of  the  judg- 
ment against  the  defendant ;  ^  but  the  court  afterwards  decided 
that  the  recital  of  the  fact  and  amount  of  the  recovery  against 
the  defendant,  in  the  entry  of  the  judgment  against  the  gar- 
nishee, is  the  duty  of  the  clerk ;  and  the  omission  is  a  clerical 
error,  which  may  be  corrected  on  motion,  even  at  a  subsequent 
term.^  It  should  be  enough  if,  in  any  way,  in  the  record  of  the 
garnishment  proceeding,  the  amount  of  that  judgment  appears. 
And  this  was  the  view  taken  by  the  Supreme  Court  of  Alabama, 
where  the  affidavit  set  forth  the  date  and  amount  of  the  judgment 
against  the  defendant,  and  the  judgment  entry  against  the  gar- 

1  AUey  V,  Myers,  2  TenneMee  Ch'y,         *  Faulks  v.  Heard,  81  Alabama,  518  ; 

206.    See  MiUer  v.  Wilaon,  86  Tenneaaeek  Chambers  v.  Yarnell,  87  Ibid.  400. 
4»5,  »  Whorley  v.  M.  A  C.  R.  R.  Co.,  72 

s  Walton  V.  Sharp,  11  Lea,  578.  Alabama,  20  ;  Memphis  &  C.  B.  R.  Co.  v. 

s  Gann  v,  Howell,  27  Alabama,  668  ;  Whorley,  74  Ibid.  264. 
?anlks  V.  Heard,  31  Ibid.  516  ;  Gould  v. 
Meyer,  86  Ilnd.  565. 
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nishee  recited  that  he  waived  objection  to  the  rendition  of  a 
judgment  against  him,  because  of  its  not  appearing,  as  required 
bj  the  terms  of  the  statute  above  quoted,  that  no  execution 
could  U9ue  on  the  judgment  against  the  defendant  The  court 
held,  that  his  admission,  contained  in  this  waiver  and  his  an- 
swer, was  an  admission  of  the  existence  of  the  judgment  de- 
scribed in  the  affidavit,  and  was  sufficient  proof,  as  against 
him,  of  that  facL^  But  where,  in  such  a  proceeding,  the  affi- 
davit did  not  show  the  amount  of  the  judgment  against  the 
defendant,  it  was  held,  that  any  judgment  against  the  garnishee 
was  erroneous.* 

§  658  b.  It  is  not  necessary,  unless  required  by  statute,  that 
the  judgment  against  the  garnishee  should  be  taken  at  the  time 
of  that  against  the  defendant  Forbearance  of  the  plaintiff  to 
take  it  then,  is  no  waiver  of  his  right  to  do  so  afterward.^  In 
Alabama  it  is  held,  that  when  a  garnishee  submits  to  answer,  he 
continues  before  the  court,  for  the  purpose  of  receiving  its  judg- 
ment upon  his  answer,  until  after  judgment  shall  have  been  ren- 
dered against  the  defendant;^  and  that  judgment  may  be 
rendered  against  the  garnishee  at  a  term  subsequent  to  that  at 
which  it  was  given  a^inst  the  defendant;^  and  that  in  such 
case,  the  garnishee  is  not  entitled  to  notice  of  the  motion  for  the 
judgment^  And  in  Louisiana,  in  a  case  where  the  garnishee's 
answer  had  been  suffered  to  remain  six  years  without  any  pro- 
ceeding upon  it,  it  was  not  regarded  as  releasing  him  from  the 
jurisdiction  of  the  court,  but,  coupled  with  other  facts,  as  hav- 
ing great  weight  with  the  court  in  relieving  him  against  any 
proceedings  which  might  be  hard  or  precipitate  against  him.^ 
And  in  the  Philadelphia  District  Court  it  was  ruled,  that  an  at- 
tachment should  not  be  dissolved  because  of  the  lapse  of  four- 
teen years  after  the  judgment,  without  the  plaintiff's  taking  out 
a  scire  facias  against  the  garnishee.^ 

^  Jackson  o.   Shipman,  28  Alaliama,         ^  Slatter  v.  Tieman,  6  Ijooiriana  An- 

488.  naal,  567.    The  failure  of  an  attaching 

*  Stickley  v.  Little,  29  IHinois,  815.  plaintiff,   for   many  yean,  to    prosecate 

*  Sturges  V.  Kendall,  2  Ix>uisiana  An-  a  garnishment  proceeding  to  judgment 
nual,  565  ;  Phillips  v.  Oermon,  48  Iowa,  against  the  garnishee,  and  the  interren- 
101.  ing  insolvency  of  the  garnishee,  do  not 

*  Graves  v.  Cooper,  8  Akbama,  811 ;  deprive  the  plaintiff  of  his  right  to  prose- 
Lockhart  t;.  Johnson,  9  Ibid.  223 ;  Bost-  cnte  his  claim  against  the  defendant  to 
wick  V,  Beach,  18  Ibid.  80.  judgment     Noble  v.  Merrill,  48  Maine^ 

*  Leigh  r.   Smith,  5  Alabama,   588  ;  140. 

Bobinson  v.  Starr,  8  Stewart,  90.  "  Weber  v.  Carter,  1  Philadelphia,  221. 

^  Leigh  V.  Smith,  5  Alabama,  588. 
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§  658  bb.  The  death  of  a  gamishee,  after  his  answer,  arrests 
all  proceedings  as  to  him,  and  a  judgment  rendered  against  him 
then  is  erroneous.  Though  the  garnishee's  death  will  have  no 
effect  upon  the  main  action,  yet  no  further  proceeding  can  be 
had  except  against  his  personal  representative;  which  may  be 
done  by  scire  facias  if  no  other  statutory  mode  be  prescribed. 
If  the  garnishee,  at  his  death,  had  in  his  hands  specific  chattels 
belonging  to  the  defendant,  which  go  into  the  hands  of  his  repre- 
sentative, the  court  may  compel  them  to  be  delivered  up  for 
application  to  the  plaintiff's  judgment  when  recovered.^  A 
judgment  de  bonis  testatoris  against  an  executor  as  garnishee 
binds  neither  the  testator's  estate,  nor  the  executor  personally.^ 

§  658  c.  When  in  an  attachment  suit,  the  question  arises 
whether  there  shall  be  a  judgment  against  the  garnishee,  the 
case  is  ordinarily  between  him  and  the  plaintiff  alone ;  but  the 
defendant  is  not  wholly  cut  off  from  interfering  to  prevent 
the  judgment  If  his  property  in  the  garnishee's  hands  is  by 
law  exempt  from  execution;^  or  if  the  attachment  has  been  dis- 
solved by  the  defendant's  giving  bail ;  *  or  if  the  debt  due  from 
the  garnishee  to  him  be  such  as  the  law  forbids  being  reached 
by  garnishment;^  or  if  the  judgment  against  the  defendant  has 
been  satisfied ;  ®  he  may  interpose  to  prevent  a  judgment  against 
the  garnishee.  If  he  fail  to  do  so  until  after  the  money  in  the 
garnishee's  hands  has  been  paid  to  the  attaching  creditor,  he 
is  without  remedy.^  But  he  cannot  set  up,  on  behalf  of  the  gar- 
nishee, a  personal  exemption  from  garnishment;  this  can  be 
done  only  by  the  garnishee.  Thus,  where  an  incorporated  city 
was  garnished,  and  the  defendant  attempted  to  interpose  the 
objection  that  a  municipal  corporation  could  not  be  held  as  gar- 
nishee, it  was  decided  that  he  had  no  right  to  do  so.^  Nor  can 
he  move  to  discharge  the  garnishee  on  account  of  jurisdictional 
defect  in  the  writ  under  which  the  garnishee  was  summoned, 
when  the  defect  had  been  amended  with  his  consent  and  that  of 
the  garnishee.^ 

§  658  d.  Nothing  is  more  important  in  the  taking  of  a  judg- 
ment against  a  garnishee,  than  that  he  should  have  had  a  fair 

1  Partcer  v.  Parker,  2  Hill  Ch'y,  85.  •  Ante,  §  459. 

s  Bickl^  V.  Chrisman,  76  Virginia,  678.         7  Uiif  v.  Amott,  81  Eansaa,  672. 

*  Wigwall  V.  Union  G.  &  M.  Co.,  87  *  Wales  v.  Mascatine,  4  Iowa,  802 ; 
Iowa,  129.  Bnrton  v.  District  Township,  11  Ibid.  166. 

*  Myers  v.  Smith,  29  Ohio  State,  120.  *  Barry  v.  Hogan,  110  Mass.  209. 
'    *  Cakes  v.  Marqnardt,  49  Iowa,  648. 

[686] 


§  658  e  JUDGMENT  AGAINST  THB  GABNISHEK      [CHAP.  XXII7. 

hearing  before  the  court  on  the  question  of  his  liability.  If  that 
be  denied  him,  the  judgment  against  him  will  be  reversed  by 
the  revising  tribunaL  Thus,  where  a  garnishee,  on  an  examina- 
tion before  a  commissioner,  refused  to  answer  a  certain  inter- 
rogatory, on  the  ground  that  it  was  impertinent,  and  the  question 
was  submitted  to  the  court  whether  he  was  legally  bound  to  an- 
swer, and  the  court  decided  tiiat  he  was,  but  refused  to  pennit 
him,  though  he  ofiFered  to  do  so,  and  rendered  judgment  against 
him ;  the  judgment  was  reversed,  on  the  ground  that  it  was  the 
duty  of  the  court  either  to  have  recommitted  the  whole  matter  to 
the  conunissioner  for  further  investigation,  or  to  have  taken  the 
answer  in  open  court  ^ 

§  658  e.  In  many  States,  a  judgment  by  default  may  be  taken 
against  a  garnishe^e  upon  his  failing  to  answer.  If  he  pennit 
such  a  judgment,  when  in  fact  he  ought  not  to  be  charged,  be- 
cause neither  a  debtor  to,  nor  holding  effects  of,  the  defendant^ 
he  is  prima  facie  guilty  of  negligence,  and  can  obtain  no  relief, 
unless,  by  rebutting  the  presumption  of  negligence,  he  can  induce 
the  court  to  set  aside  the  judgment,  and  give  him  leave  to  an- 
swer. It  is  not  such  a  case  as  a  court  of  equity  will  interfere  in, 
though  he  show  that  the  judgment  is  inequitable.  To  entitle 
himself  to  equitable  relief,  he  must  not  only  show  that  injustice 
has  been  done  him  by  the  judgment,  but  that  the  judgment  was 
obtained  without  any  fault  or  neglect  on  his  part^  Much  less 
can  he,  after  paying  the  judgment  obtained  against  him,  main- 
tain an  action  against  the  attachment  plaintiff  to  recover  back 
the  amount  paid,  on  the  ground  that  he  did  not  in  fact  owe  the 
defendant  anything.^ 

When  a  garnishee  in  default  comes  into  court,  seeking  to  be 
allowed  to  answer,  the  default  will  not  be  set  aside  unless  he 
show  a  sufficient  excuse  for  his  failure  to  appear  and  answer  at 
the  proper  time.  He  cannot  carelessly  or  obstinately  fail  to  ap- 
pear when  required,  and  afterwards  come  in  and  enter  his  ap- 
pearance, with  all  the  rights  and  privileges  of  one  who  has  been 
diligent  in  responding  in  the  first  instance.  A  negligent  gar- 
nishee is  no  moi'e  entitled  to  protection  than  any  other  negligent 
party.  ^    And  he  is  as  much  bound  to  look  after  the  proceeding? 

1  Sawyer  t7.  Webb,  5  Iowa,  316.  Hawkins,  6  Ibid.  198  ;  DtnafaBr  «.  Pren- 

3  Hair  t;.   Lowe,    19    Alabama,   224 ;  tiss,    22    Wiaconnn,   811 ;    Freeman  v. 

Petera    v.    League,   13    Maryland,    68  ;  Miller,  61  Texaa,  443  ;  Oregon  B.  &  K 

Windwart  v.  Allen,  Ibid.  196  ;  Atlantic  Co.  v.  Gates,  10  Oregon,  614. 

F.  &  M.  Ina.  Co.  v.  Wilson,  6  Rhode         *  Segog  v.  Engle,  43  Minnesota.  191. 

Island,  479 ;  Rhode  Island  Ex.  Bank  v.         «  Fifield  v.  Wood,  9  Iowa,  260 ;  Fkr- 
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against  him,  and  protect  himself  from  an  improper  judgment,  as 
a  defendant  in  an  ordinary  suit  is.  If,  by  his  failure  in  this 
respect,  the  plaintiff  gain  an  advantage  over  him,  he  is  without 
relief.  Thus,  where  a  garnishee  answered,  denying  indebted- 
ness to  the  defendant,  and  afterwards  the  case  was  taken  by 
change  of  venue  to  another  county,  where  the  plaintiff  filed  a 
replication  to  the  answer  taking  issue  thereon,  of  which  no  no- 
tice was  given  the  garnishee,  and  upon  a  trial  a  verdict  was 
found  against  the  garnishee,  which  he  moved  to  set  aside ;  it  was 
held,  that  it  was  his  duty  to  take  notice  of  what  was  done  in  the 
case,  the  same  as  any  other  party,  and  to  follow  the  case ;  and 
being  in  default  in  this  respect^  the  judgment  against  him  could 
not  be  set  aside.  ^ 

In  Louisiana,  if  a  garnishee  fails  to  answer  the  interrogatories 
propounded  to  him,  the  court  orders  them  to  be  taken  for  con- 
fessed ;  and  under  this  system  of  practice  it  was  held,  that  such 
an  order  mighty  in  the  sound  discretion  of  the  court,  be  set  aside, 
and  the  garnishee  be  allowed  to  answer,  where  the  order  was 
made  hefore  judgment  was  obtained  against  the  defendant;  inas- 
much as,  until  that  event,  the  taking  of  the  interrogatories  for 
confessed  could  be  of  no  benefit  to  the  plaintiff.^ 

In  Illinois  it  is  held,  that  a  refusal  by  the  court  to  set  aside  a 
judgment  by  default  against  a  garnishee  will  not  be  reviewed  by 
the  appellate  court  ;^  and  in  Georgia,  that  the  discretion  of  a 
court  in  setting  aside  such  a  judgment  will  not  be  reviewed, 
where  it  appeared  that  the  garnishee  was  charged  for  more  than 
he  actually  owed  the  defendant,  and  that  in  not  answering  he 
acted  under  a  mistake  of  his  legal  duty,  and  not  in  bad  faith.  ^ 
But  if  the  garnishee  is  led  by  the  plaintiff's  conduct  to  believe 
that  the  garnishment  was  no  longer  to  be  pressed  against  him, 
and  he  therefore  does  not  answer,  a  judgment  by  default  against 
him  will  be  set  aside. '^ 

In  Pennsylvania,  on  a  motion  to  open  a  judgment  by  default 
against  a  grossly  negligent  garnishee,  the  court  refused  the 
motion  unless  the  garnishee  should  present  the  most  satisfac- 


menter  v.  Childs,  12  Ibid.  22  ;  Willet  v. 
Price,  32  Georgia,  115 ;  Freidenrich  v. 
Moore,  24  Maryland,  296 ;  Andei'son  v. 
Graff,  41  Ibid.  601  ;  Lawrence  v.  Smith, 
45  New  Hamp.  533  ;  Fretwell  v.  Laffoon, 
77  Miaaonri,  26  ;  Fktcher  v.  Wear,  81 
Ibid.  524  ;  Montanye  v.  Husted,  8  La- 
zeme  Legal  Register,  825 ;  Melton  v. 
Lewis,  74  Texas,  411. 


1  Chase  «.  Foster,  9  Iowa,  429. 

*  Rose  V.  Whaley,  14  Louisiana  Axmnaly 
874. 

^  United  States  Express  Co.  v.  Bed- 
bary,  84  Illinois,  459. 

*  Russell  V.  Freedmen's  Savings  Bank, 
50  Georgia,  575.  See  Eyans  v.  Mohn,  55 
Iowa,  802. 

,  >  Platen  v.  Byck,  50  Geoi^jria,  245. 
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torj  proof  that  upon  a  trial  no  recovery  ought  to  be  had  agaiiut 
him.^ 

§  658/.    In  Rhode  Island,  if  a  garnishee  neglects  to  render  an 
account,  on  oath,  of  what  personal  estate,  belonging  to  the  de- 
fendant, he  had  in  his  hands  at  the  time  he  was  served  with  gar- 
nishment process,  the  law  declares  that  he  shall  be  liable,  in  an 
action  on  the  case,  to  satisfy  the  judgment  recovered  against  the 
attachment  defendant.     In  an  action  of  that  description,  tried 
before  a  jury,  where  a  verdict  was  rendered  against  the  defend- 
ant, he  moved  in  arrest  of  judgment,  on  the  ground  that  the  law 
autiiorizing  the  action  was  in  conflict  with  the  clause  of  the  Con- 
stitution of  the  State,  which  declares  that  no  person  shall  be 
"  deprived  of  life,  liberty,  or  property,  unless  by  the  judgment  of 
his  peers,  or  the  law  of  the  land ; "  and  witJi  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  which 
declares  that  no  State  shall  ^^  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law. "    The  court  overruled 
the  motion  in  arrest,  and  ordered  judgment  to  be  entered  on  the 
verdict;   and  in  its  opinion  thus  stated  the  point  of  the  case: 
^  The  counsel  for  the  defendant  contends  that  he  ought  to  be  per- 
mitted to  show  in  the  action  against  him  what  estate  he  has  in 
his  hands  belonging  to  the  original  defendant,  or  how  much  he 
is  indebted  to  the  original  defendant,  and  that  the  judgment  in 
favor  of  the  plaintiff  ought  to  be  limited  to  the  amount  of  such 
estate  or  indebtment.     Undoubtedly  this  would  be  so  if  the  de- 
fendant had  not  already  had  the  opportunity  to  show  the  amount, 
and  by  showing,  to  limit  his  liability  to  it.     The  question  is 
whether,  having  once  had  and  neglected  or  refused  the  opportu- 
nity, he  is  entitled  to  have  it  a  second  time,  or  whether  it  is 
within  the  power  of  the  legislature  to  provide  that,  upon  proof 
of  such  neglect  or  refusal,  he  shall  be  charged  to  the  full  extent 
of  the  original  judgment  in  consequence  of  his  neglect  or  refusal, 
without  regard  to  the  estate  in  his  hands.     We  know  of  no 
reason  why  it  has  not  such  a  power.     No  authority  is  cited  to 
show  that  it  has  not "  ^ 

§  658  g.  A  garnishee  in  default  is  as  much  entitled  as  a  de- 
fendant would  be  to  a  strict  observance  of  the  steps  prescribed 
by  law  as  preliminary  to  a  final  judgment  against  him.  Thus, 
under  a  statute  which  provided  that  ^Mf  the  garnishee  fail  to 

^  Montanye  v.  Hasted,  8  Luzerne  Legal  *  Yanghan  v.  Farlong,  12  Bhode  Isl- 
Registeri  325.  and,  127. 
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appear  and  answer,  a  conditional  judgment  must  be  rendered 
against  him  for  the  amount  of  the  plaintiff's  claim,  as  ascer- 
tained by  the  judgment,  to  be  made  absolute  if  he  does  not  ap- 
pear within  the  first  three  days  of  the  next  term  and  answer,"  a 
final  judgment  against  the  garnishee  was  reversed  because  no 
conditional  judgment  was  entered,  though  at  the  end  of  the 
record  entry  of  the  judgment  against  the  defendant  these  words 
were  added:  ^^ Judgment  nisi  as  to  John  T.  Bonner  and  other 
garnishees,  answer  on  file,  and  cont'd."  These  words  were  held 
not  to  amount  to  a  judgment  at  all.^  And  where  the  law  re- 
quired that,  in  order  to  obtain  a  writ  of  garnishment  under  a 
judgment,  an  afiidavit  should  be  filed;  and  a  writ  was  issued 
without  the  required  affidavit;  and  the  writ  recited  the  judgment 
as  for  $220.87,  when  in  fact  it  was  for  12,020.87;  and  judg- 
ment by  default  was  taken  against  the  garnishee  for  the  latter 
sum ;  it  was  set  aside  because  the  plaintiff  could  take  such  judg- 
ment for  no  more  than  the  amount  specified  in  the  writ;  and  the 
writ  was  quashed  because  there  was  no  affidavit^ 

§  659.  Where  the  garnishee's  liability  is  to  be  determined  by 
his  answer,  either  because  it  is  by  law  conclusive,  or  because  the 
plaintiff  does  not  see  proper  to  controvert  its  statements,  the 
rules  governing  the  judgment  to  be  rendered  thereon  are  few  and 
simple.     They  may  be  briefly  stated  thus :  — 

1.  In  order  to  charge  the  garnishee  on  his  answer,  there  must 
be  in  it  a  clear  admission  of  a  debt  due  to,  or  the  possession  of 
money  or  other  attachable  property  of,  the  defendant^ 

1  Bonner  v,  Martin,  87  Alabama,  83  ;  Ibid.  641  ;  Weiricb  v.  Scribner,  44  Ibid. 

Goode  V,  Holcombe,  Ibid.  94.     See  John-  78 ;  Sherman  v.  Joslin,   62  Ibid.   474  ; 

fion  V.  McOutchings,  48  Texas,  668.  Davis  v,   Pawlette,   8   Wisconsin,    800  ; 

^  Hoffman  v.  Simon,   62  Mississippi^  Wilson  v.  Albright,  2  Q.  Qreene,  125  ; 

802.  Pierce  v,  Garleton,  12  lUinois,  868  ;  Peo- 

*  WetheriU  v.  Flanagan,  2  Miles,  248 ;  pie  v.  Johnson,   14  Ibid.   842  ;  Bliss  v. 

Bridges  V.  North,  22  Geoigia,  62  ;  Thomp-  Smith,  78  Ibid.  869;  Cairo  &  St.  L.  R.  R. 

son  V.  Fischesser,  46  Ibid.  869  ;  Allen  v.  Co.  «.  Eillenberg,  82  Ibid.  296  ;  Cairo  & 

Morgan,  1  Stewart,  9 ;  Presnall  v.  Mabrj,  St.  L.  R.  B.  Co.  v,  Hindman,  86  Ibid. 

8  Porter,  106;  Smith  v.  Chapman,  6  Ibid.  621  ;  Ellicott  o.  Smith,  2  Cranch  C.  C. 

365  ;  Mims  v,  Parker,  1  Alabama,  421 ;  648 ;  Porter  v.  Stevens,  9  Cashing^  680 ; 

Foster  v.  Walker,  2  Ibid.  177 ;  Fortune  Lomerson  v.  Huffman,  1  Datcher,  626 ; 

V,  State  Bank,  4  Ibid.  886 ;  Connoley  v,  Williams  v.  Honsel,  2  Iowa,  164 ;  Hunt  v. 

CheeseboTongh,  21  Ibid.  166  ;  Powell  v.  Coon,  9  Indiana,  687  ;  Reagan  «.  Pacific 

Sammons,  81  Ibid.  662  ;  Estill  v,  Ooodloe,  Railroad*  21    Missonri,   80 ;   Driscoll  v. 

6  Looisiana  Annual,  122  ;  Coe  v.  Rocha,  Hoyt,  11  Oray,  404 ;  Smith  v.  Clarke,  9 

22  Ibid.  690  ;  Harney  v.  Ellis,  11  Smedes  Iowa,  241 ;  Morse  v,  Marshall,  22  Ibid. 

k  Marshall,  848 ;  Brown  v.  Slate,  7  Hum-  290  ;  Churoh  v,  Simpson,  26  Ibid.  408  ; 

phreys,  112 ;  Lorman  tr.  Phoenix  Ins.  Co.,  Fithian  v.  Brooks,  1  Philadelphia,  260  ; 

88  Michigan,  66;  Spean  v.  Chapman,  48  Allegheny  Savings    Bank  v,  Meyer,  69 
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2.  Where  there  is  not  an  explicit  admission  of  a  debt,  but, 
from  the  statements  of  the  answer,  indebtedness  to,  or  the  poB- 
session  of  attachable  property  of,  the  defendant,  clearly  appears, 
judgment  should  go  against  the  garnishee.^  And  in  arriving  at 
the  facts,  the  plain  and  natural  import  of  the  language  of  the 
answer,  taken  together,  must  control,  and  the  garnishee  is  to  be 
charged  or  not^  accor<Ung  as  the  evidence  afforded  by  the  whole 
answer  preponderates.^ 

3.  If  there  be  a  debt  due  from  the  garnishee,  or  money  in  his 
handS)  the  amount  of  either  will  determine  the  extent  of  tiie 
garnishee's  liability ;  not  exceeding  in  any  case  the  amount  for 
which  the  plaintiff  recovers  judgment  a^inst  the  defendant^ 

4.  If  the  garnishee  have  property  other  than  money,  or  have 
rendered  services  for  the  defendant,  the  value  thereof,  in  either 
case,  must  appear  in  the  answer,  or  there  can  be  no  judgment  for 
the  plaintiff  on  the  answer;  for  there  is  nothing  from  which  the 
court  could  find  a  definite  amount.^ 

5.  Where  the  garnishee  denies  being  indebted  to,  or  having 
in  his  possession  attachable  property  of,  the  defendant ;  ^  or  his 
answer,  though  vague  and  inartificially  drawn,  contains  substan- 
tially a  denial  thereof;  ^  judgment 'must  be  rendered  in  his  favor, 
unless,  from  the  statements  of  the  answer,  it  appear  that  the 
denial  is  untrue;  in  which  case  the  denial  will  be  disregarded 
and  judgment  rendered  against  him.^ 

&  Where  he  neither  expressly  admits  nor  denies  his  liability, 
but  states  all  the  facts,  and  leaves  the  court  to  decide  the  matter 
of  law  arising  thereon,  there  can  be  no  judgment  against  him, 
unless  there  clearly  appear  on  the  face  of  those  facts  sufficient  to 
justify  the  court  in  pronouncing  such  judgment®  If  it  be  left 
in  reasonable  doubt  whether  he  is  chai^eable  or  not,  he  is  enti- 

Penn.  State,  861 ;  PicUer  9.  Rainey,   4  >  Wright  v.  Foord,  5  Kew  Hamp.  17S ; 

Heiskell,  886.  Jones  v.  Howell.  16  Alabama,  695 ;  Mc- 

^  Baker  «.  Moody,  1  Alabama,  815 ;  Bee  v.  Brown,  46  Texas,  608 ;  Cairo  k 

Mann  v.  Bnford,  8  n)id.  812  ;  Pickler  v.  St  L.  R.  B.  Go.  v.  KiUenbeig,  98  Illinoia, 

Rainey,   4  Heiskell,  885;    DonneUy  v.  142. 

O'Connor,  22  Minnesota,  809.  *  Smith  «.  Bruner,  28  Missiasippi,  608. 

«  Cardany  v.  N.  E.  Fumitore  Co.,  107  '  Wright «.  Foord,  6  New  Hamp.  178 ; 

Mass.  116.  Ferine  v.  George,  5  Alabama,  641 ;  Bebb 

*  Hitchcock  V.Watson,  18  lUinoia,  289;  v.  Preston,  1  Iowa,  460;  DonneOy  v. 
Talbott  V.  Tarlton,  5  J.  J.  Manhall,  641 ;  O'Connor,  22  Minnesota^  809. 
Wilcox  V.  Mills,  4  Mam.  218  ;  Sanfoid  «.  •  United  States  v.  Langton,  5  Mano, 
Bliss,  12  Pick.  116 ;  Meacham  o.  McCor-  280 ;  Picquet  v.  Swan,  4  Ibid.  443 ; 
bitt,  2  Metcalf,  852  ;  Allen  v.  Hall,  5  Ibid.  Rich  v.  Reed,  22  Maine,  28  ;  OUrer  & 
268 ;  Brown  v.  Silsby,  10  New  Hamp.  521 ;  Atkinson,  2  Porter,  646  ;  Frost  o.  Patrick, 
Barms  «.  Mooro,  68  Geoigia,  405.  8  Smedes  &  Marshall,  788  ;  Williams  % 

*  Bean  v.  Bean,  88  New  Hamp.  27d.  Jones,  4^.  Miaussippi,  270. 
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tied  to  a  judgment  in  his  favor.  ^  If  he  disclose  an  assignment 
to  a  third  party  of  his  debt  to  the  defendant,  judgment  cannot 
be  rendered  against  him.^ 

7.  Where  the  answer  of  the  garnishee  discloses  circumstances 
which  raise  a  question  of  fraud  in  the  title  to  property  in  his 
hands,  the  court  will  not  take  cognizance  of,  and  decide  that 
question  on  the  answer  alime,  it  being  a  question  which  should 
be  referred  to  a  jury.' 

8.  Where  the  garnishee  alleges  that  he  was  induced  by  false 
and  fraudulent  representations  made  by  the  defendant,  who  knew 
them  to  be  false,  to  enter  into  the  contract  with  the  defendant, 
in  regard  to  which  it  is  sought  to  charge  him;  he  cannot  be 
charged  on  his  answer  on  that  account^ 

1  Gordon  v.  Coolidge,  1  Sninner,  537  ;    Schafer  v.  Yizena,  80  Ibid.  887  ;  Mone 
Fierce  r.  Garleton,  12  Illinois,  858 ;  Ban-    v.  Marshall,  22  Iowa,  290. 
mng  V.  Sibley,  8  Minnesota,  889 ;  Pioneer        *  Button  v.  Trader,  75  Michigan^  295. 
Plinting    Ck).    v.  Sanborn*    Ibid.    il8;        *  .Bich «.  Reed,  22  Maine,  28. 

«  Fay  V.  Sears,  111  Mass.  154. 
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CHAPTER  XXXV. 

EXTENT  OP  garnishee's  LIABILITY  AS  TO   AMOUNT,    AND  AS  TO  THE 
TIME  TO   WHICH  THE  GARNISHMENT  RELATES. 

§  660.  As  an  attaching  creditor  can  acquire,  through  the  at- 
tachment, no  greater  rights  against  the  garnishee  than  the  de- 
fendant has,  except  in  cases  of  fraud,  it  follows  that  the  extent 
of  the  garnishee's  liability  is  to  be  determined  by  the  yalue  of 
the  defendant's  property  in  his  hands,  or  the  amount  of  the  debt 
due  from  him  to  the  defendant.^  The  garnishee  is  a  mere  stake- 
holder between  the  parties,  and  it  would  be  manifestly  unjust, 
as  long  as  he  holds  that  position,  to  subject  him  to  a  judgment 
for  a  greater  amount  than  that  in  his  hands.  Where,  therefore, 
one  is  summoned  as  garnishee  in  seyeral  actions,  and  disclofles 
in  any  of  them  that  judgment  has  been  rendered  against  him  in 
a  prior  case  for  the  whole  amount  in  his  hands,  he  will  be  dis- 
charged, unless  the  plaintiff  in  the  prior  suit  can  make  his  debt 
otherwise  than  by  recourse  to  the  garnishee.' 

§  661.  It  is  a  recognized  right  of  a  garnishee  to  discharge 
himself  from  personal  liability,  by  delivering  into  court  the 
property  of  the  defendant  which  is  in  his  hands.  In  such  case 
the  property  is  wholly  within  the  control  of  the  court,  and  the 
garnishee  is  relieved  from  all  responsibility  therefor,  and  is  not 
considered  as  having  any  further  connection  with  or  concern  in 
the  proceedings.  It  was,  therefore,  held,  that  under  such  cir- 
cumstances he  could  not  prosecute  a  writ  of  error  to  a  decision  of 
the  court  disposing  of  the  property.' 

1  Ante,  i  458 ;  Talbott  v,  Tarlton,  6  54  Penn.  State,  807;  Coble  9.  Nonemtker, 

J.  J.  Marshall,  641 ;  Wilcox  v.  Mills,  4  78  Ibid.  601 ;  St.  Loais  v.  Regenfuas,  28 

Mass.  218;  Sanford  9.  Bliss,  12  Pick.  116;  Wisconsin,   144;    Healey  v.    Batler,  66 

Meacbam  v.  McCorbitt,  2  Metcalf,  852;  Ibid.  9. 

Allen  V.   Hall,  5  Ibid.   268 ;  Brown  v.         >  Bullard  v.  Hicks,  17  Vermont,  198. 

Silsby,  10  New  Hamp.  521 ;  Burton  v.  See  Robeson  v.  M.  &  A.  Railroad  Co.,  18 

District  Township,  11  Iowa,  166 ;  Peet  Louisiana,  465. 

t^.  Whitmore,  16  Louisiana  Annual,  48;        >  Lewis  v.  SheflSeld,  1  Alabama,  184. 

Woodhouse  v.  Commonwealth  Ins.  Ca,  See  Bickle  v.  Chrisman,  76  Viigima,  678- 
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§  662.  The  garnifihee  will  not,  where  he  does  not  assume  the 
attitude  of  a  litigant,  be  chargeable  with  the  costs  of  the  pro- 
ceedings against  him,  or  of  those  against  the  defendant,  unless 
it  appear  that  he  has  sufficient  in  his  hands  for  that  purpose, 
after  satisfying  the  debt.^  But  if  he  denies  indebtedness,  and 
an  issue  is  formed  to  try  the  fact,  the  proceedings  assume  all  the 
nature  and  formalities  of  a  suit  between  the  plaintiff  and  the 
garnishee,  and  all  the  consequences  of  a  suit  attend  thent  It  is 
no  longer  a  case  in  which  the  garnishee  merely  complies  with 
the  process  of  the  court,  occupying  more  the  character  of  a  wit- 
ness than  a  party,  but  he  is,  to  erery  intent,  a  party ;  and  may 
summon  witnesses,  obtain  continuances,  etc.,  and  swell  the  costs 
as  much  as  the  defendant  could  have  done.  In  such  a  case,  if 
the  issue  be  found  against  him,  he  is  liable  to  a  judgment  for  the 
costs  which  have  accrued  on  the  garnishment  proceedings,  though 
there  be  no  statute  on  the  subject.^  And  so,  if  the  garnishee 
refuses  to  answer,  or  seeks  to  avoid  a  fair  investigation  of  his 
liability,  he  is  chargeable  with  any  costs  occasioned  by  such  con- 
duct^ And  so,  if  the  amount  due  from  him  to  the  defendant  be 
in  controversy,  and  the  plaintiff  establish  that  there  is  more  in 
the  garnishee's  hands  than  he  admitted.  But  if  the  garnishee's 
admission  be  sustained,  he  is  not  liable  for  costs.  ^ 

§  663.  Whatever  the  amount  of  the  garnishee's  indebtedness 
to  the  defendant,  or  of  the  defendant's  effects  in  his  hands,  over 
and  above  that  of  the  plaintiff's  judgment  against  the  latter,  no 
judgment  can  be  taken  against  him  for  more  than  sufficient  to 
cover  the  plaintiff's  claim  against  the  defendant,  and  costs.  ^ 

1  Gracy  tr.  Coates,   2  McCord,   224  ;  907 ;  Webster  Wagon  Co.  v.  PeteisoQ,  27 

Walker  v.  Wallace^  2  Dallas,  113;  Wither-  West  Virginia,  814. 
spoon  V.  Barber,  3  Stewart,  835;  Breading         '  Randolph  v.  Heaslip,  11  Iowa,  87. 
0.  .Siegworth,  29  Penn.  State,  896;  Tapper         <  Newlin  v,  Scott,  26  Penn.  State,  102  ; 

V.  Cassell,  45  Mississippi,  352  ;  Prout  v.  Breading  v,  Siegworth,  29  Ibid.  396. 
Grout,  72  Illinois,  456 ;  Johnson  v.  Del-         ^  Tyler  v.  Winslow,  46  Maine,  848 ; 

bridge,  85  Michigan*  436  ;  Baltimore,  O^  Hitchcock  v,  Watson,   18  Illinois,  289  ; 

ft  C.  R.  B.  Co.  V,  Taylor,  81  Indiana,  24  ;  Doggett  v.  St.  Louis  M.  &  F.  Ins.  Co., 

Little  Wolf  R.  I.  Co.  v.  Jackson,  66  Wis-  19  Missouri,  201  ;  Tinomons  v.  Johnson, 

■consin,  42.  15  Iowa,  23.     The  rule  stated  in  the  text, 

s  Thompson  v,  Allen,  4  Stewart  &  Por-  it  will  be  noticed,  applies  to  systems  of 

ter,  184  ;  Newlin  v.  Scott,  26  Penn.  State,  practice,  prevalent  everywhere,  I  think, 

102  ;  Breading  v,  Siegworth,  29  IbkL  896  ;  except  in  Illinois,  authorizing  the  judg- 

Herring  o.  Johnson,  5  Philadelphia,  443 ;  ment   against  the  garnishee  to  be  ren- 

Lucas  V,  Campbell,  88  Illinois,  447  ;  Han-  dered  in  favor  of  the  plaintiff.     In  that 

vibal  &  St.  J.  R.  R.  Co.  v.  Craas,  102  Ibid.  State,  however,  when  a  gamiahee  is  lia- 

249  ;  Strong  v.  Hollon,  89  Michigan^  41 1  ;  ble,  the  judgment  ia  rendered  in  favor 

Schooler  v,  Alstrom,  88  Louisiana  Annual,  of  the  defendant,  for  the  benefit  of  auch 
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And  as  the  judgment  against  him  is  onlj  intended  to  secure  the 
satisfaction  of  that  against  the  defendant,  if  the  plaintiff  obtain 
satisfaction  in  part  by  other  means,  he  can  proceed  against  the 
garnishee  for  no  more  than  the  unsatisfied  remainder ;  ^  and  if  he 
obtain  satisfaction  in  full,  his  recourse  against  the  latter  is  at 
an  end.^ 

§  664.  In  this  connection  comes  the  question  of  the  gar- 
nishee's liabilitj  for  interest  on  his  debt  to  the  defendant,  pen- 
dente lite.  If  he  has  put  the  defendant's  money  at  interest,  he  is 
liable  for  the  interest'  And  where  the  plaintiff  attaches  in  his 
own  hands  a  debt  he  owes  to  the  defendant,  interest  thereon 
continues  to  run  during  the  pendency  of  the  attachment^  But 
where  a  third  person  is  subjected  to  garnishment,  whether  be 
shall  be  required  to  pay  interest  on  his  debt  during  the  time  he 
is  restrained  by  the  attachment  from  paying  the  debt,  is  a  matter 
which  has  been  much  discussed. 

§  665.  In  deciding  this  question,  the  first  point  to  be  inquired 
into  is,  whether  the  garnishee's  debt  to  the  defendant  is  one 
bearing  interest  by  agreement,  or  whether  the  interest  for  which 
it  is  sought  to  charge  him  accrues  by  way  of  damages.  If  there 
was  no  contract  of  the  garnishee  to  pay  interest,  he  cannot  be 
charged  with  it ;  for  the  plaintiff  can  hold  him  for  no  more  than 
the  defendant  could.*  If  the  interest  accrues  by  way  of  damages 
for  a  wrongful  detention  of  the  principal  sum  by  the  debtor,  he 
cannot  be  charged  with  it,  because,  having  been  restrained  by 
the  garnishment  from  paying  his  debt,  he  is  in  no  fault  for  not 
paying,  and  there  is  therefore  no  wrongful  detention,  and  there- 
fore no  liability  for  damages.*  But  where  the  garnishee's  debt 
is  one  which  by  contract  bears  interest,  the  latter  is  as  much  a 

attacbing  and  judgment  creditors  as  are         '  Brown  v.  Silsby,  10  New  Hamp.  521 ; 

entitled  to  share  in  its  proceeds ;    and  Blodgett  «.   Gardiner,   45    Maine,  542 ; 

there  the  judgment  is  for  the  whole  debt  Abbott  v.  Stinchfield,  71  Ibid.  21 S. 
of  the  garnishee  to  the  defendant,  though         *  Willing  t;.  Consequa,  Peters  C.  C. 

it  be  more  than  is  needed  to  satisfy  the  801. 

attachment ;  and  if  more,  the  surplus  \a         ^  Lyman  v.  Orr,   26  Yerroont,  119 ; 

for  the  benefit  of  the  defendant.    Stahl  Adams  v.  Cordis,  8  Pick.  260 ;  Quigg  v. 

r.  Webster,  11  Illinois,  511  ;  Webster  v.  Kittredge,  18  New  Hamp.  187. 
Steele,  75  Ibid.  544.  <  Prescott  v.    Parker,    4    Mass.  170 ; 

1  Post,  i  678  ;  Spring  v.  Ayer,  28  Yer-  Adams  v.  Cordis,  8  Pick.  260  ;  Swamscot 

mont,  516.  Machine  Co.  v.  Partridge,  5  Foster,  869 ; 

s  Thompson  v,  Wallace,   8  Alabama,  Irwin  o.  Pittsbnigh  &  C.  R.  R.  Co.,  43 

132;   Price  v,  Higgins,  1  Littell,  274;  Pom.  State^  488. 
Chanute  v,  Martin,  25  Illinois,  68. 
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part  of  the  debt  as  the  principal ;  and  it  is  in  reference  to  such 
cases  that  the  question  of  the  garnishee's  liability  for  interest 
has  most  frequently  arisen.  On  this  point,  it  may  be  laid  down 
as  a  general  proposition,  that  a  garnishee  ought  not  to  be 
charged  with  interest  on  his  debt  to  the  defendant,  while  he  is, 
by  the  legal  operation  of  an  attachment,  restrained  from  making 
payment;^  whether  the  attachment  terminate  in  favor  of  the 
plaintiff  or  the  defendant^  This  applies,  however,  only  to  cases 
where  the  garnishee  stands  in  all  respects  rectns  in  curia^  as  a 
mere  stakeholder,  and  not  as  a  litigant;  and  it  has  received  im- 
portant qualifications,  which  have  in  reality  almost  unsettled  it 
The  courts  have  gone  into  inquiries  as  to  whether  the  garnishee 
used  the  money  during  the  pendency  of  the  attachment ;  and  as 
to  the  existence  of  fraud,  or  collusion,  or  unreasonable  delay 
occasioned  by  the  conduct  of  the  garnishee ;  and  various  decis- 
ions have  been  given,  to  which  we  will  now  direct  attention. 

In  Pennsylvania,  the  general  rule  is  as  above  stated ;  but  if 
there  is  any  fraud,  collusion,  or  unreasonable  delay  occasioned 
by  the  conduct  of  the  garnishee,  he  will  be  charged  with 
interest® 

In  the  Circuit  Court  of  the  United  States  for  Pennsylvania, 
the  presumption  was  allowed  in  favor  of  the  garnishee  that  he 
had  not  used  the  money  during  the  pendency  of  the  attachment ; 
but  the  court  considered  that  if  he  did  use  it,  it  was  but  just 
that  he  should  pay  interest^  And  the  same  rule  was  laid  down 
by  the  Supreme  Court  of  the  United  States.* 

In  Maine,  the  garnishee  is  entitled  to  the  benefit  of  the  pre- 
sumption that  he  was  ready  to  pay,  and  had  reserved  and  was 
holding  the  money  unemployed  to  await  the  decision  of  the 
cause ;  but  where  the  facts  rebut  such  presumption,  he  is  charge- 
able with  interest^ 

In  Massachusetts,  the  presumption  is  that  the  garnishee  is 
prevented  by  law  from  paying  the  debt,  or  using  the  money ;  and 

^  Fitsgerald  v.  Caldwell,  2  Dallas,  215  ;  son,  9  Penn.  State,  468;  Irwin  v.  Pittsburgh 

Willing  V.  Conseqaa,  Peters  G.  C.  801  ;  fr  C.  R.  R.  Co.,  43  Ibid.  488  ;  Jackson's 

Stevens  v.  Gwathmey,  9  Missouri,  628 ;  Ex'r  v.  Lloyd,  44  Ibid.  82  ;   Allegheny 

Cohen  v.  St.  Louia  Perpetual  Ins.  Co.,  11  Savings  Bank  v,  Meyer,  59  Ibid.   861  ; 

Ibid.  874  ;  Little  v.  Owen,  82  Georgia,  20  ;  Rushton  v.  Rowe,  64  Ibid.  68  ;  Jones  v. 

Clark  V.  Powell,   17  Louisiana  Annual,  Man.  Nat  Bk.,  99  Ibid.  817. 
177.  *  Willing  v,  Consequa,   Peters  C  C. 

'  Hackey  v.  Hodgson,  9  Penn.  State,  801. 
468.  '^  Mattingly  v,  Boyd,  20  Howard  Sup. 

s  FitigenOd  v.  Caldwell,  2  Dallas,  215 ;  Ct  128. 
1  Teates,  274  ;  Updegraff  v.  Spring,  11         «  Norris  v.  Hall,  18  Maine,  882  ;  Blod- 

Sergeant  k  Rawle,  188  ;  Mackey  v,  Hodg-  gett  v,  Gardiner,  45  Ibid.  542. 
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if  the  fact  be  that  he  does  not  use  it,  he  will  not  be  chai^able 
with  interest.  But  if  this  locking  up  of  the  fund  is  merelj  a 
fiction,  the  garnishee  in  truth  making  use  of  it  all  the  time  the 
matter  is  in  suspense,  he  will  be  liable  for  interest  A  figure 
used  by  the  court,  in  a  case  involving  this  question,  has  much 
illustrative  force.  *'The  service  of  the  writ  turned  the  key  upon 
the  fund,  but  the  trustee  keeps  the  key,  unlocks  the  chest,  and 
takes  the  money  in  his  own  hands.  In  such  case,  he  cannot  be 
allowed  to  say,  ^  the  fund  was  locked  up,  and  therefore  I  will 
pay  nothing  for  the  use  of  it.  *  This  is  the  reason  of  the  thing 
and  there  is  no  authority  against  it. "  ^ 

In  Vermont,  it  was  decided  that  if  the  debt  of  the  g&mishee 
was,  by  operation  of  law,  bearing  interest  at  the  time  of  the  gar- 
nishment, the  garnishee  should  be  held  liable  to  pay  it^ 

In  Connecticut,  if  the  garnishee  mingles  the  defendant's  money 
with  his  own,  and  treats  it  as  such,  and  does  not  so  keep  it  that 
he  can  pay  it  over  to  the  rightful  owner  when  called  on  for  that 
purpose,  but  uses  it  indiscriminately  with  his  own,  he  is  charge- 
able with  interest.' 

In  Maryland,  if  the  garnishee  assumes  the  position  of  a  liti- 
gant, he  is  chargeable  with  interest^ 

In  Virginia,  if  he  keep  the  defendant's  money  in  his  hands 
during  the  pendency  of  the  attachment,  he  is  presumed  to  use  it, 
and  will  be  charged  with  interest  To  avoid  this,  he  must  pay 
the  money  into  court* 

In  Georgia,  the  presumption  is  that  the  garnishment  stays  the 
property  in  the  hands  of  the  garnishee,  and  the  law  considers  it 
to  remain  in  statu  quo,  until  ordered  to  be  paid  out  by  the  judg- 
ment of  the  court  But  if  the  fact  be  that  the  fund  never  was 
set  apart  or  deposited,  but  continued  mixed  with  the  rest  of  the 
garnishee's  business  capital,  he  will  be  charged  with  interest 
And  it  is  there  considered,  that  a  resistance  of  the  attachment 
by  the  garnishee  will  entitle  the  plaintiff  to  recover  interest 
against  him.^  And  it  is  there  held  that  tendering  the  money 
into  court  does  not  stop  interest  against  the  garnishee,  but,  to 
stop  interest,  he  must  pay  it  into  the  court.  ^ 

In  Mississippi,  the  rule  is,  that  if  a  garnishee  wishes  to  avoid 


1  Adams  v.  Cordis,  8  Pick.  260.  Hmiford,  259  ;  Boss  v.  Anvtan.  Ibid.  503 ; 

3  Baker  v.  Railroad  Co.,  56  Vermont,  Templeman  v.  Faantleioy,   8  Randolpib, 

802.  484. 

*  Woodraff  V,  Bacon,  85  Conn.  97.    See         *  Georgia  Ins.  and  Tnut  Co.  v.  OUtot, 
Candee  t7.  Skinner,  40  Ibid.  464.  1  Georgia,  88. 

*  Cbase  v.  Manhardt,  1  Bland,  888.  ^  Long  v.  Johnson,  74  Qeotgia,  i. 

*  Tazewell  v.   Barrett,  4    Henlng    & 
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paying  interest  pendente  lite  on  his  debt  to  the  defendant,  he 
can  do  so  by  paying  the  money  into  court ;  and,  if  he  does  not 
do  that,  it  is  proper  that  the  continued  payment  of  interest  should 
fall  on  him,  rather  than  its  loss  should  be  suffered  by  the 
creditor.^ 

In  Missouri,  the  garnishee's  denial  of  indebtedness  to  the 
defendant  fully  rebuts  any  presumption  that  he  had  had  the  money 
lying  idle  by  him,  ready  to  pay  the  plaintiff's  demand  when  judg- 
ment should  be  obtained.^ 

In  Ohio,  nothing  short  of  proof  that  the  garnishee  actually 
held  the  money  in  readiness  to  be  disposed  of  as  directed  by  the 
court,  will  prevent  his  being  charged  with  interest^ 

In  Iowa,  the  garnishee  is  presumed  to  have  kept  the  money  as 
a  separate  fund ;  but  this  presumption  may  be  overcome,  by  his  as- 
suming the  attitude  of  a  litigant,  or  by  evidence^showing  that  he 
did  not  keep  it  as  a  separate  fund ;  and  if  overcome,  he  is  charge- 
able with  interest* 

The  deductions  from  the  decisions  thus  cited  may  be  thus  reca- 
pitulated :  1  The  presumption  is,  generally,  that  the  garnishee 
keeps  the  money  by  him,  set  apart  for  the  payment  of  the  attach- 
ment. 2.  This  presumption  may  be  rebutted,  either  by  the 
course  of  the  garnishee  in  assuming  the  position  of  a  litigant,  or 
by  any  competent  evidence :  while  in  Virginia  and  Mississippi, 
the  garnishee  can  avoid  liability  for  interest  only  by  paying  the 
money  into  court;  and  in  Massachusetts,  must  make  it  appear 
that  he  has  not  used  the  money.  The  course  of  decision,  there- 
fore, is  clearly  adverse  to  exempting  a  garnishee  from  this 
liability;  and  the  probability  is  that  eventually  the  rule  as  laid 
down  in  Massachusetts  will  be  generally  acquiesced  in. 

§  666.  The  foregoing  considerations  apply  only  to  the  case  of 
the  garnishee's  liability  to  a  judgment  in  favor  of  the  plaintiff  in 
attachment,  for  interest  ^qcwlq^  pendente  lite.  There  is,  however, 
another  question  which  may  be  considered  as  growing  out  of  this, 
and  properly  noticeable  here.  Where  the  debt  due  from  the 
garnishee  to  the  defendant  is  not  wholly  consumed  in  meeting  the 
attachment,  and  the  garnishee  is  accountable  to  the  defendant  for 
a  balance,  after  satisfying  the  attachment,  what  rule  shall  govern 
the  recovery  of  interest  by  the  defendant  in  a  suit  against  him  who 
was  garnishee  ?    Shall  the  latter  be  exempted  from  paying  any 

1  Work  «.  Glafikina,  33  Mississippi,  58d;  >  Candee  v.  Webster,  9  Ohio  State,  452. 
Smith  V,  German  Bank,  60  Ibid.  69.  *  Moore  t;.  Lowrey,  25  Iowa,  336. 

^  Stevens  o.  Gwathmey,  9  Missouri,  636. 
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interest  on  any  part  of  his  debt  during  the  pendency  of  the  attach- 
ment ?  or  shall  the  exemption  extend  only  to  such  part  of  the 
debt  as  it  was  necessary  for  him  to  retain  to  satisfy  the  attach- 
ment? The  latter  rule  has  been  declared  in  Pennsylvania,  where 
the  court  said :  "  It  would  be  most  unreasonable,  when  the  debt 
claimed  is  a  large  one,  and  the  debt  for  which  the  attachment 
issued  is  a  small  one,  that  interest  should  be  suspended,  during 
the  pendency  of  the  action,  on  the  whole  sum.  If  the  debt  was 
ten  thousand  dollars,  and  one  hundred  only  were  attached  in  the 
hands  of  the  debtor,  it  would  shock  our  understanding, —  all 
mankind  would  cry  out  against  the  law,  —  if  it  pronounced  that 
the  creditor  should  lose  the  interest  on  his  ten  thousand  dollars, 
to  meet  the  debt  of  one  hundred  dollars. "  * 

§  667.  The  garnishee's  liability,  considered  with  reference  to 
the  time  of  the  garnishment,  cannot,  without  the  aid  of  special 
statutory  provision,  be  extended  beyond  the  defendant's  effects 
or  credits  in  his  hands  at  the  date  of  the  garnishment  The 
attachment  is  the  creature  of  the  law,  and  can  produce  no  effect 
which  the  law  does  not  authorize.  Its  operation,  when  served, 
is  upon  the  attachable  interests  then  in  the  garnishee's  posses- 
sion; and  it  cannot  be  brought  to  bear  upon  any  liability  of  the 
garnishee  to  the  defendant  accruing  after  its  service,  unless  the 
law  so  declare.  And  if  such  liability  at  the  time  of  the  garnish- 
ment be  dependent  on  the  happening  of  a  contingency,  which 
does  happen  afterwards,  so  as  to  create  an  absolute  debt,  yet  the 
garnishee  cannot  be  charged ;  for  such  was  not  the  condition  of 
things  at  the  time  of  the  garnishment^ 

In  Massachusetts  it  has  been  uniformly  held,  that  the  gar- 
nishee cannot  be  charged  beyond  the  value  of  the  effects  in  his 
hands,  or  the  amount  of  debt  due  from  him  to  the  defendant, 
when  he  was  summoned.*  Therefore,  where  a  lessee,  bound  by 
the  terms  of  his  lease  to  pay  his  rent  quarterly,  was  summoned  as 
garnishee  of  his  lessor,  it  was  decided  that  he  could  be  chained 
only  for  so  many  quarters'  rent  as  were  due  at  the  time  of  the  gar- 
nishment,   and  not  for  anything  falling  due  thereafter.^    So, 

^  Sickman  v.  Lapeley,  18  Seigeant  "k  5  Ibid.  268;  Osborne  o.  Jordan,  8  Gray, 

Rawle,  224.  277  ;  Hancock  v,  Colyer,  99  Mass.  187  ; 

>  Williams  v.  A.  &  E.  Railroad  Ck>.,  86  Peterson  v.  Loring,  185  Ibid.  897  ;  Capen 

Maine,   201 ;  Norton  v.  Soole,  76  Ibid.  v.  Duggan,  186  Ibid.  601. 
885;  Hopson  v.  Dinan,  48  Michigan,  612.         *  Wood  v.  Partridge,  11  Mass.  488 ; 

s  Wilcox  V.  Mills,  4  Mass.  218 ;  San-  Hadley    v.    Peabody,     18    Gray,    200 ; 

ford  V.  Bliss,  12  Pick.  116  ;  Meacham  v.  Brackett  v,  Blake,  7  Metcalf,  885. 
McCorbitt,  2  Metcalf,  352  ;  Allen  v.  Hall, 
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where  goods  were  delivered  to  one  to  be  manufactured,  and  the 
contract  was  entire,  and  the  job  to  be  paid  for  when  completed, 
and  before  its  completion  the  owner  was  summoned  as  garnishee 
of  the  manufacturer ;  it  was  held,  that  the  contract  was  an  entire 
one,  and  that  at  the  time  of  the  garnishment  there  was  nothing 
due  to  the  latter,  and  that  the  garnishee  was  not  chargeable.^  So, 
where  in  an  action  arising  from  tort,  verdict  was  rendered  for  the 
plaintiff  on  the  20th  of  April,  but  no  judgment  was  entered  therein 
until  the  following  8th  of  May,  and  in  the  mean  time,  on  the  29th 
of  April,  the  defendant  was  garnished ;  it  was  decided  that,  as  the 
cause  of  action  was  for  a  tort,  on  account  of  which  the  garnishee 
could  not  be  charged,  and  as  the  verdict  did  not  convert  it  into 
a  debt  until  judgment  rendered  on  it,  there  was  nothing  owing 
by  the  garnishee  when  he  was  summoned.^  So,  in  Virginia, 
where  an  agent  of  the  defendant,  employed  to  collect  rents,  was 
garnished,  he  was  held  not  chargeable  on  account  of  any  rents 
collected  by  him  after  the  garnishment.^  The  same  doctrine  ob- 
tains in  Maine.  There,  where  a  son  gave  a  bond  to  his  father  for 
the  payment  of  certain  sums  of  money,  and  the  delivery  of  cer- 
tain quantities  of  provisions,  at  stated  times  in  each  year  of  his 
father's  life,  it  was  held,  that  he  could  not  be  charged  as  gar- 
nishee of  his  father  for  anjrthing  not  actually  payable  when  he  was 
garnished.^  In  Alabama,  Louisiana,  California,  Tennessee,  Iowa, 
and  Kansas,  the  same  rule  prevails.^  In  tliose  States  in  which 
the  law  gives  to  garnishment  the  effect  of  charging  the  gar- 
nishee for  attachable  effects  coming  into  his  hands  after  he  is 
summoned,  the  point  of  time  up  to  which  he  can  be  held  liable 
must  be  determined  by  the  terms  of  the  statute.  In  some  States 
it  is  when  his  answer  is  filed ;  but  in  New  Hampshire,  where  the 
statute  makes  him  chargeable  for  '^  money,  goods,  chattels,  rights, 
or  credits  in  his  possession  at  the  time  of  the  service  of  the  writ 
upon  him,  or  at  any  time  after y^  it  is  held,  that  he  is  chargeable 
for  all  that  Is  due  from  him  at  the  time  the  judgment  against  the 
defendant  is  made  up.^ 

1  Robinson  v.  HaU,  8  Metcalf,  301.         ®  Branch  Bank  v.   Foe,   1    Alabama, 

See  Daily  o.  Jordan,    2  Cashing,  890 ;  896 ;   Hazard  v.  Franklin,  2  Ibid.  849 ; 

Hennessey  v.  Farrell,  4  Ibid.  267  ;  War-  Payne  v.  Mobile,  4  Ibid.  883  ;  Roby  v. 

ner  r.  Perkins,  8  Ibid.  518  ;  Straoss  o.  Labozau,   21    Ibid.   60  ;    Bean  it.   Miss. 

Bailroad  Co.,  7  West  Virginia,  868.  Union  Bank,    5    Robinson   (La.),   888 

<  Thayer  v.  Sonthwick,  8  Gray,  229.  Norris  v.  Bargoyne,   4  California,    409 

*  Haffey  o.  Miller,  6  Grattan,  454.  Davenport  v.  Swan,  9  Humphreys,  186 

*  Sayward  v.  Drew,  6  Maine,  268.    See  Morris  o.  CT.  P.  R  Co.,  56  Iowa,  185 
Mace  V.  Heald,  86  Ibid.  186  ;  WiUiams  Phelpe  v.  A.  T.  &  S.  F.  R.  Co.,  28  Kansas, 
v.  A.  &  K.  Railroad  Co.,  Ibid«  201 ;  Tyler  165. 

V.  Winslow,  46  Ibid.  848.  *  Palmer  v.  Noyes^  45  New  Hamp.  174 ; 
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§  668.  This  position  must  be  distinguished  from  the  case  of 
the  garnishee's  liabilitj  in  respect  of  debitum  inprceBerUi  solvendum 
in  futuro.^  We  have  previously  seen  that  such  a  debt  may  be 
reached  by  garnishment^  There,  the  debt  exists  at  the  time  of 
the  garnishment,  but  is  payable  afterward:  in  the  cases  now 
under  consideration,  the  debt  has  no  existence  imtil  after  the 
garnishment. 

§  669.  It  should  also  be  distinguished  from  the  case  of  a  liabil- 
ity existing  but  uncertain  as  to  amount,  at  the  time  of  the  gar- 
nishment, but  which  afterward  becomes,  as  to  the  amount, 
certain.  There,  the  garnishment  will  attach,  and  the  extent  of 
the  garnishee's  liability  will  be  determined  by  the  subsequent 
ascertainment  of  the  amount  due.  Such  was  a  case  where  an  in- 
surance company  was  summoned  as  garnishee,  in  respect  of  an 
amount  due  the  defendant  for  a  loss  of  property  insured  by  the 
company,  which  happened  before  but  was  not  adjusted  until  after 
the  garnishment ;  and  the  company  was  held  liable.^  Much  more, 
in  such  a  case,  is  the  company  liable,  after  the  claim  of  the  in- 
sured for  a  loss  has  been  recognized  and  voted  to  be  paid.^  But 
where  an  insurance  company  was  garnished,  after  a  loss,  but  before 
notice  or  proof  thereof,  and  the  policy  issued  by  it  to  the  defend- 
ant bound  it  to  pay  any  loss  '^  within  sixty  days  after  due  notice 
and  proof  thereof;  "  it  was  held,  in  Maine,  that  the  company  could 
not  be  charged,  because  at  the  time  of  the  garnishment  it  was  un- 
certain and  contingent  whether  the  company  would  ever  become 
liable,  according  to  the  terms  of  the  policy,  to  pay  anything.^ 

§  670.  But  while  it  is  true  that  the  garnishee's  liability 
cannot,  in  the  absence  of  statutory  authority,  be  extended 
beyond  the  effects  in  his  hands  at  the  time  of  the  garnishment,  it 
does  not  necessarily  follow  that  he  must  be  charged  to  that  extent, 
without  regard  to  what  may  have  occurred  between  the  time  of 
the  garnishment  and  that  of  the  judgment  against  him.  There  are 
various  modes  in  which  the  amount  for  which  he  is  to  be  charged 

changing  the  rule  previously  laid  down  in  ham  M.  F.  I.  Co.,  5  Foster,  22  ;  Knox  «. 

Smith  V,  B.  C.  &  M.  Bailroad,  83  New  Protection  Ins.  Ca,  9  Conn.  430;  Girard 

Hamp.  837,  that  the  garnishee's  liability  Fire  Ins.  Co.  v.  Field,  45  Penn.  States 

was  to  be  determined  by  the  state  of  facts  129  ;  8  Grant,  829  ;  Gove  v.  Yarrell,  58 

existing  at  the  time  his  disclosure  was  New  Hamp.  78. 

made.  *  Swamscot  Machine  Co.  v.  Partridge, 

^  Branch  Bank  v,  Poe,  1  Alabama,  896.  5  Foster,  869. 

>  AnU,  §  557.  ^  Davis  v,  Davis,  49  Maine,  282  ;  Nick- 

*  Franklin  F.  I.  Co.  v.  West,  8  Watts  eraon  v.  Nickenon,  80  Ibid.  100. 

%b  Sergeant,  850.    See  Nevins  v.  Booking- 
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may  be  affected  and  decided  by  events  occurring  after  he  was  gar- 
nished. In  the  language  of  the  Supreme  Court  of  Massachusetts, 
^  Some  liability  must  exist  at  the  time  the  process  is  served  in 
order  to  charge  him,  but  that  liability  may  be  greatly  modified, 
and  even  discharged  by  subsequent  events.  Suppose  one  indebted 
to  the  principal  is  summoned  as  trustee,  but  he  has  various  liens 
upon  the  fund,  as,  for  instance,  to  indemnify  himself  against  sure- 
tyships and  liabilities  for  the  principal.  These  liabilities  may 
all  be  discharged,  and  thus  leave  the  fund  subject  to  the  attach- 
ment ;  or  they  may  be  enforced,  in  whole  or  in  part,  and  then  the 
trustee  will  have  a  clear  right  to  deduct  from  the  fund  the  amount 
paid  by  him,  in  pursuance  of  liabilities  which  existed  at  the  time 
of  the  service,  and  thus  the  fund  may  be  diminished,  or  even 
wholly  absorbed.  A  factor  may  have  a  large  amount  of  goods 
of  his  principal,  on  which,  however,  he  has  a  lien  for  his  general 
balance.  He  may  have  received  of  his  principal  bills  of  ex- 
change, which  have  gone  forward,  but  o^  which  the  acceptance  is 
uncertain.  In  this  state  he  is  summoned.  He  will  not  be  charge- 
able for  funds  acquired  after  the  service ;  but  he  may  receive  funds 
after  the  service,  which  will  discharge  and  reverse  the  balance, 
and  leave  the  fund  liable  to  the  trustee  process ;  whereas,  but  for 
such  acquisition  of  funds  afterwards,  the  fund  attached  would  be 
first  liable  to  the  factor's  balance,  which  might  thus  absorb  it. 
There  are  various  modes,  therefore,  in  which  the  question, 
whether  trustee  or  not  and  for  what  amount,  may  be  affected  and 
decided  by  events  occurring  after  the  service  of  the  process." 
The  case  to  which  these  views  were  applied  was  this :  A.  sued 
B.  by  attachment,  and  summoned  C.  as  garnishee,  who  was  at 
the  time  indebted  to  B.,  but  B.  was  also  indebted  to  him.  After 
he  was  garnished,  C.  sued  B.  and  obtained  judgment  against  him, 
and  when  A.  obtained  a  judgment  against  C.  as  garnishee,  C. 
paid  over  only  the  difference  between  the  amount  of  his  judgment 
against  B.  and  that  of  A.  's  judgment  against  him.  The  court 
held,  that  where  one  is  chargeable  as  a  debtor  of  the  defendant 
the  question  will  be  whether  he  holds  any  balance,  upon  a  liqui- 
dation of  all  demands.  In  striking  such  balance  he  has  a  right 
to  set  off  from  what  he  owes  the  defendant,  any  demand  which 
he  might  set  off  in  any  of  the  modes  allowed  either  by  statute 
or  common  law,  or  in  any  course  of  proceeding.  And  as  it  ap- 
peared that  the  garnishee  was  entitled  to  the  set-off  in  the  case 
in  hand,  he  was  discharged.^ 

1  Smith  V,  Stearns,  19  Pick.  20.     See  post,  §§  683-688. 
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§  671.  In  New  Hampshire,*  and  Vermont,^  and  in  Pennsyl- 
vania^ since  1836,  the  garnishee  is  chargeable  not  only  for  the  ef- 
fects in  his  hands  when  he  was  summoned,  but  also  for  whatever 
may  come  into  his  hands,  or  become  due  from  him  to  the  defend- 
ant, between  the  time  of  the  garnishment  and  that  of  the  answer. 
In  each  case,  however,  this  results  from  peculiar  statutory  pro- 
visions. In  Maryland,  the  practice  is  to  condemn  all  property  of 
the  defendant  in  the  hands  of  the  garnishee  at  the  time  of  triaL^ 
And  in  New  York,  where  garnishment,  as  it  elsewhere  exists,  is 
not  known,  but  where  the  service  of  the  attachment  upon  a  party 
having  property  of  the  defendant  in  his  possession  is,  in  effect, 
an  attachment  of  the  property,  it  was  held,  as  between  different 
attaching  creditors,  that  an  attachment  served  on  the  6th  of 
April,  upon  a  factor  having  in  his  hands  property  of  the  defend- 
ant, and  also  bills  of  lading  of  goods  consigned  to  him  by  the  de- 
fendant, but  not  yet  received,  was  a  continuing  attachment  which 
was  entitled  to  precedence  of  one  served  on  the  15th  of  June 
after  the  reception  by  the  factor  of  the  goods  specified  in  the 
bills  of  lading.^ 

1  Edgerley  v.  Sanborn,  6  New  Hamp.  Wharton,  420 ;  Sheets  v.  Hobenmck,  SO 

897.  Penn.  Stote,  412. 

s  Newell  17.  Ferris,  16  Vermont,  185 ;         *  Glenn  v.  Boston  &  Sandwich  Glass 

Spring  V,  Ayer,  23  Ibid.  516.  Co.,  7  Maryland,  287. 

»  Franklin  F.  I.  Co.  v.  West,  8  Watts         *  Patterson  v.  Perry,  6  Bosworth,  518; 

k  Sergeant,  850  ;  Silverwood  v.  Bellar,  8  10  Abbott  Pract  82. 
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CHAPTER  XXXVL 

THE  GABNISHEE'S  BIGHT  OF  DEFENCE  AGAINST  HIS  UABILITY  TO 

THE  DEFENDANT. 

§  672.  As  the  attaching  creditor  can  hold  the  garnishee  only 
to  the  extent  of  the  defendant's  claim  against  the  garnishee,  and 
can  acquire  no  rights  against  the  latter,  except  such  as  the  de- 
fendant had ;  and  as  he  is  not  permitted  to  place  the  garnishee 
in  any  worse  condition  than  he  would  be  in,  if  sued  by  the  de- 
fendant; it  follows  necessarily,  that  whatever  defence  the  gar- 
nishee* could  urge  against  an  action  by  the  defendant,  for  the 
debt  in  respect  of  which  he  is  garnished,  he  may  set  up  in 
bar  of  a  judgment  against  him  as  garnishee.  ^  Were  it  other- 
wise, an  attaching  creditor  might  obtain  a  recourse  against  the 
garnishee  which  the  defendant  could  not;  a  proposition,  the 
statement  of  which,  except  as  to  cases  of  fraud,  is  its  own  refuta- 
tion. And  while  it  is  not  the  garnishee's  right  to  assume  the 
attitude  of  a  litigant,  as  against  the  plaintiff's  right  to  appro- 
priate the  property  or  credits  in  his  hands  to  the  satisfaction  of 
the  demand  against  the  defendant,  it  is  yet  his  duty,  and  one  in 
which  he  will  always  be  sustained  by  tlie  court,  to  see  that  no 
judgment  is  rendered  against  him  for  more  than  he  is  legally 
liable  for.'  To  that  end  his  answer  should  be  so  framed  as  not 
to  preclude  his  availing  himself,  at  the  trial,  of  any  extraneous 
defence  to  which  he  would  otherwise  be  entitled.  If,  when  gar- 
nished, or  afterwards,  he  was  liable  to  be  charged,  but  claims 
that  his  liability  has  been  discharged,  he  should  state  all  the 
facts,  and  submit  the  question  of  discharge  to  the  court.  If,  as- 
suming that  he  has  been  discharged,  he  file  a  general  denial,  he 
cannot  at  the  trial  make  the  special  defence,  which  he  could 
have  made  if  he  had  disclosed  it  in  his  answer.^ 

1  Strong's  Ex'r  v,  Bass,  86  Pcnn.  IsraeU  120  U.  S.  506 ;  Sauer  v.  Nevada- 
State,  888  ;  Myers  v.  Baltzell,  37  Ibid,  ville,  14  Colorado,  54. 
491 ;  Edson  v.  Sprout,  88  Vermont,  77  ;  *  Poands  v.  Hamner,  57  Alabaroa,  842. 
Firebangh  v.  Stone,  86  Missonri,  111 ;  <  Post,  §  682  6;  Royer  v.  Fleming,  58 
McDermott  v,  Donegan,  44  Ibid.  85  ;  Missouri,  488 ;  Sonan  v.  Dewas,  17  Mis- 
Ellison  V.  Tattle,  26  Texas,  288 ;  Baker  souri  Appeal,  806. 
V,   Elgliiu   11   Or^on,  888;   Scholer  v. 
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§  672  a.  If  in  the  contract  between  the  defendant  and  the  gar- 
nishee, through  which  it  is  sought  to  charge  the  latter,  there  be 
a  stipulation  giving  him  the  right  to  avoid  or  discharge  pecuni- 
ary liability  by  doing  a  certain  act,  and  the  act  be  done,  the  gar- 
nishee cannot  be  charged.  Thus,  it  was  sought  to  charge  a  fire 
insurance  company,  under  a  policy  issued  to  the  defendant,  on 
property  which  was  afterwards  destroyed  by  fire,  and  the  quantum 
of  the  defendant's  loss  was  adjusted  between  him  and  the  com- 
pany at  a  given  sum;  but  before  the  adjustment  the  company 
was  summoned  as  garnishee  of  the  defendant  The  court  held, 
that  the  company  was  chargeable  as  such,  but  for  a  provision 
in  the  policy  giving  it  the  option  to  repair  or  rebuild  tlie  build- 
ing, ^'giving  notice  of  their  intention  so  to  do,  within  thirty 
days  after  the  preliminary  proofs  shall  have  been  received  at  the 
office  of  the  company. "  Within  that  time  the  company  claimed 
the  option,  and  gave  notice  thereof  to  the  defendant;  and  the 
court  ruled  that  this  released  the  obligation  to  pay  the  defendant 
the  amount  of  the  loss.^ 

§  672  i.  In  law,  a  judgment  in  favor  of  a  defendant  in  any 
action  is  conclusive,  as  between  him  and  the  plaintiff,  against 
his  being  indebted  to  the  plaintiff  on  the  grounds  involved  in 
that  action.  But  when  such  a  defendant  is  garnished  in  a  suit 
against  that  plaintiff,  is  that  judgment  conclusive  against  his 
liability  as  garnishee  for  the  same  cause  of  action?  In  Maine,  it 
was  held,  that  this  depended  upon  whether  the  suit  was  instituted 
before  or  after  the  garnishment  If  before,  then  the  judgment 
is  conclusive  against  the  garnishee's  liability;  if  after,  not  so: 
for  the  attaching  plaintiff  could  not  be  a  party  to  the  suit  subse- 
quently brought,  and  could  not  employ  counsel  or  summon  wit- 
nesses therein,  or  be  heard  in  the  final  disposition  thereof.  All 
this  he  might  do  in  his  own  suit ;  and  the  defendant  therein,  it 
was  held,  could  not  devest  him  of  that  existing  right  by  bringing 
a  suit  against  him  who  had  previously  been  summoned  as  gar- 
nishee.^ Somewhat  similar  to  this  case  was  one  in  Massachu- 
setts, where  the  garnishee,  when  summoned,  held  certain  property 
which  had  been  put  into  his  hands  by  the  defendant,  as  security 
for  his  liability  as  surety  for  the  defendant  on  a  bail  bond, 
given  in  a  suit  in  which  the  defendant  had  been  arrested.  After 
the  garnishment  the  garnishee  surrendered  the  defendant,  who 
thereupon  took  the  poor  debtor's  oath ;  but  the  creditor  insisted 

1  Hnrst  V.  Howe  P.  F.  Ins.  Co.,   81         <  Webster  v.  Adama^  68  Maine,  817. 
Alabama,  174. 
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that  the  proceedings  were  irregular,  and  brought  an  action 
against  the  garnishee  on  the  bail  bond.  It  was  held,  that  the 
question  of  the  garnishee's  liability  on  the  bail  bond  might  be 
inquired  into  and  passed  upon  in  the  garnishment  proceeding, 
not^irithstanding  the  pendency  of  the  suit  against  him  on  the 
bond.^ 

§  678.  The  foundation  of  all  proceedings  against  garnishees 
is,  that  the  plaintiff  shall  have  an  unsatisfied  claim  against  the 
defendant  Whenever  his  claim  is  satisfied,  he  can  no  more  sub* 
ject  a  garnishee  to  liability,  than  he  can  levy  on  property.  It  is, 
therefore,  entirely  competent  for  the  garnishee,  in  order  to  pre- 
vent a  judgment  against  him,  to  show  that  whatever  claim  the 
plaintiff  may  have  had  against  the  defendant  has  been  satisfied; 
and  if  necessary,  he  may  file  a  bill  of  discovery  against  the  plain- 
tiff to  establish  the  fact.* 

§  674.  It  is  an  invariable  rule,  that  no  understanding  or 
agreement  entered  into  between  the  garnishee  and  the  defendant 
after  the  garnishment,  can  have  any  effect  upon  the  rights  of 
the  attaching  creditor,  based  on  the  relations  existing  between 
the  garnishee  and  the  defendant  when  the  garnishment  took 
place.® 

§  674  a.  It  is  an  equally  invariable  rule,  that  no  voluntary  pay- 
ment by  the  garnishee  of  his  debt  to  the  defendant,  after  the  gar- 
nishment, and  with  knowledge  on  his  part  of  its  existence,  will 
prevent  his  being  charged  as  garnishee.^  But  where,  as  in  some 
States  may  be  done,  the  garnishment  process  is  served  by  leaving 
a  copy  at  the  garnishee's  abode,  in  his  absence,  if  the  garnishee, 
not  knowing  of  that  service,  pay  hia  debt  to  the  defendant,  it 

1  Hooton  V.  Gamage,  11  Alleo,  854.  *  Locke  v.  Tippets*  7  Mass.  149  ;  West 

*  AwU,   §  663 ;  Hinkle  «.   Currin,  1  v,  Piatt,  116;ibid.  308;  JohnsoD  v.  Carry, 

Humphreys,   74 ;  Baldwin  o.   Morrill,   8  2  California,  33  ;  Home  Mutual  Ins.  Co. 

Ibid.  132 ;  Spring  v,  Ayer,  23  Vermont,  v.  Gamble,  14  Missouri,  407  ;  Pulliam  v, 

516  ;  Thompson  v.  Wallace,  3  Alabama,  Aler,  15  Grettan,  54  ;  Wilder  v.  Weather- 

132;    Price  v,  Higgins,  1   Littell,  874;  head,  32  Vermont,  765  ;  Sargent  v.  Wood, 

Gleason  v.  Gage,  2  Allen,  410  ;  Riddle  v,  51  Ibid.  597  ;  Cleneay  v.  Junction  R.  R. 

Etting,  32  Penn.  State,  412;  Howard  r.  Co.,  26  Indiana,   375:  Toledo  W.  &  W. 

Crawford,   21    Texas,   399 ;    Chanute   v.  R.   R.  Co.   v.  McNulty,  34  Ibid.    531  ; 

Martin,  25  Illinois,  63.  Hughes  v.  Monty,  24  Iowa,  499 ;  Parker 

•  >  Ellis  V.  Goodnow,  40  Vermont,  287 ;  v.  Parker,  9  Hill  Ch'y,  85 ;   Johann  v. 

LeeKe    v.    Merrill,    58' Alabama,    822;  Rvfener,  32  Wisconsin,  195;   Mason  v. 

Archer  v.  People's  Sav.  Bk.,  88  Alabama,  Crabtree,  71  Alabama,  479  ;  Donnell  v. 

249.  Portland  &  0.  R,  Co.,  76  Maine,  33. 
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will  discharge  his  liability.^  And  a  pajrment  by  the  garnishee's 
agent,  after  the  garnishment,  but  in  ignorance  of  it,  will  have  tbe 
same  effect; ^  but  not  if  the  agent  knew  of  the  garnishment' 

Any  payment  made  by  a  garnishee  to  the  defendant,  after  gar- 
nishment, is  voluntary,  unless  made  under  the  compulsion  of  ju- 
dicial order  or  process.  And  where  such  order  or  process  is  relied 
on  as  authorizing  such  payment,  it  is  necessary  that  the  jurisdic- 
tion and  power  of  the  court  to  make  and  enforce  it  should  appear; 
and,  also,  that  the  garnishee  could  not  have  avoided  compliance 
therewith.  Thus,  where  A.  in  Alabama  consigned  certain  iron  to 
B.  in  New  Orleans,  who  caused  the  same  to  be  stored ;  and  there- 
after B.  failed  and  became  insolvent,  and  a  syndic  was  appointed 
under  the  laws  of  Louisiana  to  receive  his  assets  for  the  benefit  of 
his  creditors ;  and  the  syndic  claimed  a  lien  on  the  iron  for  the 
price  of  the  storage  thereof;  and  A.  was  unable  to  obtain  the  iron, 
except  on  payment  of  the  claim  for  storage,  for  which  a  lien  on 
the  iron  existed ;  and  on  the  presentation  of  these  facts  to  a  court 
in  New  Orleans,  an  order  was  made  thereby  for  the  payment  into 
court  of  the  amount  claimed  for  storage,  subject  to  such  order  as 
the  court  might  make  as  to  the  disposal  of  said  money;  and  under 
that  order  A.  paid  the  money  into  that  court,  after  garnishment  in 
a  court  in  Alabama;  it  was  held,  that  the  payment  so  made  was 
no  defence  to  A.  against  liability  in  Alabama  as  garnishee  of  B. ; 
because,  first,  it  did  not  appear  what,  by  the  law  of  Louisiana, 
were  the  powers  and  duties  of  the  syndic,  or  of  the  court  which 
made  the  order;  secondly,  that  B.,  though  in  possession  of  the 
iron,  with  a  lien  on  it  for  the  storage,  could  still  have  main- 
tained indebitatus  assumpsit  against  A.  for  the  storage;  and 
thirdly,  that  A.  could  have  forced  the  surrender  of  the  iron,  by 
suit,  without  repaying  the  charges  upon  it  to  either  B.  or  the 
syndic.^  And  so,  it  was  held  in  Alabama,  that  a  payment  by 
a  garnishee  of  his  debt  to  the  defendant,  under  an  execution 
against  him  in  the  defendant's  favor,  when  he  could  have  had 
the  execution  stayed,  by  an  application  to  the  chancellor,  until 
the  termination  of  the  garnishment  proceeding,  and  made  no  such 
application,  was  a  voluntary  payment,  which  was  no  defence 
against  his  liability  as  garnishee.^ 

>  RobiDson  v.   Hall,  8  Metcalf,  801;  >  Conley  v.  Chilcote,  26  Ohio  State, 

Thome  «.   Matthews,   5   Cushiug,   544;  820. 

Williams  v.  Marston,  3  Pick.  65.  <  Mobile  k  Ohio  R.  R.  Co.  v.  Whitaey. 

<  SpooDer  V.  Rowland,  4  AUen,  4S5  ;  89  Alabama,  46a 

Williams  v.  Kenney,  98  Mass.  142  ;  Jor-  «  Calhoun  v.  Whittle,  56  Alabuna^lSS. 
dan  V,  Jordan,  75  Maine,  100 ;  Landry  v. 
Chayret,  58  New  Hamp.  89. 
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§  674  b.  The  time  at  which  a  payment  by  a  garnishee  to  a 
defendant  was  made,  may  become  material  in  reference  to  his 
liability  under  a  garnishment  made  on  the  same  day  and  about 
the  same  tima  If  the  garnishee  set  up  such  a  payment,  it  is  for 
him  to  show  that  it  was  made  prior  *to  the  garnishment,  for  he 
is  cognizant  of  both  facts,  and  better  than  any  one  else  can  show 
their  relative  positions.  He  is  not  entitled  to  a  presumption  in 
his  favor.  On  the  contrary,  the  presumption  will  be  against 
him,  if  he  fails  to  show  the  true  state  of  the  facts.  Thus,  where 
the  return  of  the  officer  showed  the  garnishment  of  a  corporation 
at  half -past  six  o'clock  in  the  forenoon,  and  the  garnishee  set  up  a 
payment  made  on  the  same  day,  without  any  evidence  of  the  par- 
ticular time,  the  garnishment  was  held  to  have  been  prior  to  the 
payment.^ 

§  674  (T.  If  a  garnishee  assume  to  determine  that  the  garnish- 
ment proceeding  is  defective,  and  therefore  not  binding  on  him, 
and  thereupon  pay  his  debt  to  the  defendant,  and  his  judgment  on 
that  point  be  held  erroneous,  the  payment  will  not  prevent  his  being 
charged.  Thus,  one  was  garnished  under  a  writ  against  Richard 
Johnson,  whose  real  name  was  Richard  H.  Johnsen.  After  the 
garnishment  the  garnishee  paid  to  the  defendant  the  debt  he 
owed  him,  and  set  up  that  payment  in  discharge  of  his  liability, 
because  of  the  misnomer  in  the  writ ;  but  the  defence  was  over- 
ruled, and  the  garnishee  charged.^  The  rule  applied  in  that  case 
is  not  capable  of  general  enforcement :  Thus,  in  Massachusetts, 
a  Savings  Bank  was  summoned  as  garnishee  of  Sarah  Sisson,  and 
answered  that  there  was  not  any  person  of  that  name  who  was 
a  depositor  in  the  bank  or  to  whom  the  bank  was  indebted.  To 
further  interrogatories  the  bank  answered  that,  when  it  was  sum- 
moned, a  person  by  the  name  of  Sarah  F.  Sisson  was  a  depositor 
in  the  bank,  having  a  credit  of  $53.19;  and  that  that  account 
was  withdrawn  by  her  after  the  garnishment  The  court,  hold- 
ing the  names  to  be  different  ones,  discharged  the  garnishee; 
and  said:  "The  only  writ  served  upon  the  trustee  was  against 
Sarah  Sisson.  The  trustee,  having  no  funds  belonging  to  any 
person  of  that  name,  and  acting  so  far  as  appears  in  good  faithy 
and  with  no  notice  or  knowledge  that  the  person  intended  to  he 
9U£d  wets  Sarah  F.  Sisson,  lawfully  paid  over  to  the  latter  the 
funds  in  its  hands  belonging  to  her,  and  cannot  by  the  subse- 

1  Harris  v.  Somerset  &  E.  R.  R.  Co.,  *  Paul  v.  Johnson,  9  Philadelphia,  8S. 
47  Maine,  298. 
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quent  amendment  of  the  writ  be  made  liable  to  pay  the  same 
oyer  again  to  the  plaintiff."  ^ 

§  674  d,  Everj  alleged  payment  must  be  a  payment  in  fact, 
not  a  contrivance  intende(^  to  be  a  payment  or  not^  as  circum- 
stances might  subsequently  require.  Therefore,  where  a  person, 
being  told  that  he  was  going  to  be  summoned  as  garnishee  of 
another,  gave  the  other  a  check  on  a  bank,  and  was  aftervards 
garnished ;  and  stated  in  his  answer  that  he  did  not  know  that 
the  check  had  ever  been  presented  to  the  bank ;  and  that,  by  an 
understanding  between  him  and  the  defendant,  it  was  placed  in 
the  hands  of  a  clerk  in  the  garnishee's  store ;  it  was  held,  that 
the  garnishee  might  at  pleasure  revoke  the  check,  and  that  the 
giving  of  it  was  no  payment;  and  he  was  charged.^ 

§  674  e.  If  the  garnishee's  liability  to  the  defendant  be  one 
in  which  another  is  jointly  bound  with  him,  and  his  co-obligor, 
not  being  garnished,  pay  the  debt,  such  payment  is  a  discharge  of 
the  garnishee.^ 

§  674/.  If  a  garnishee  be  discharged,  and  before  the  plaintiff 
sues  out  a  writ  of  error  to  the  judgm^t  discharging  him,  he  pay 
his  debt  to  the  defendant,  on  a  judgment  which  the  latter  had 

^  Teny  v.  Sisson,  125  Mass.  560.  town  and  to  bimaelf ;  and  the  cheek  vat 

*  Dannie  v.  Hart»  2  Pick.  204.    In  Bar«  accordingly  receiyed  by  B.,  and  was  ia 

nard  v.  Graves,  16  Pick.  41,  the  town  of  his  hands  at  the  time  of  the  garnishment 

Worcester   was  summoned  as  garnishee  The  above  case  of  Dennie  0.  Hart  was  le- 

of  A.,  and  answered,  showing  that  defend-  lied  on  aa  establishing  that  the  giving  of 

ant  wsfl  employed  by  the  town  ;  that  on  the  check  was  no  payment  by  the  town; 

a  certain  day  a  settlement  of  accounts  but  the   court  said  :    '*  In  the  case  of 

was  had  between  A.  and  the  town,  when  Dennie  v.  Hart,  the  court  considered  the 

the  selectmen  gave  him  a  check  on  a  transaction   merely  colorable  ;    that  the 

bank  for  $210 ;  that  there  being,  however,  depositary  of  the  check  was  the  agent  U 

a  debt  due  from  him  to  the  town«  the  the  trustee  himself ;  and  that  the  trustee 

amount  of  which  was  not   then    ascer-  had  the  control  of  it,  and  might  revoke  it 

tained,  it  was  agreed  that  the  amount  of  when  he  pleased ;  and  the  decision  went 

the  debt,  when  ascertained,  should  be  d&>  on  that  ground*     In  the  present  cast,  we 

ducted  from  the  sum  to  be  obtained  by  think  the  depositary  was  not  the  agent 

the  check  ;  that  this  debt  was  afterwards  of  the  town,  but  of  A.,  to  receive  and 

found  to  amount  to  $67.58  ;  that  the  de-  appropriate  the  amount  of  the  check,  and 

fondant  being  also  indebted  to  one  B.  in  that  the  town  could  not  control  or  revoke 

the  sum  of  $19.77,  it  was  further  agreed  it.    The  check,  therefore,  was  a  payment 

by  the  selectmen  and  the  defendant,  that  of  the  debt  due  from  the  tovrn  to  A*" 

the  check  should  be  placed  in  B.'s  hands,  See  Qetchell  v.  Chase,  124  Mass.  860. 
and  the  amount  thereof  paid  to  him  by         *  Jewett  v.  Bacon,  6  Mass.  60;  Kaahsi 

the  bank,  in  order  that  he  might  retain  Brophy,  IS  Metcalf,  476. 
the  sums  due  from  the  defendant  to  the 
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recovered  against  him,  it  will  discharge  his  liability,  though  the 
judgment  discharging  him  be  afterwards  reversed.^  But  where 
the  attachment  plaintiff,  at  the  time  the  order  of  discharge  was 
made,  prayed  an  appeal  therefrom,  and  within  a  few  hours  per- 
fected the  appeal,  and  caused  official  notice  of  the  fact  to  be  given 
to  the  garnishee ;  it  was  held,  that  a  payment  made  by  the  gar- 
nishee of  his  debt  to  the  defendant,  in  the  interval  between  the 
discharge  and  the  perfecting  of  the  appeal,  and  without  actual 
notice  of  .the  plaintiff's  intention  to  appeal,  did  not  discharge  the 
garnishee  from  the  attachment  The  court  said:  ^^For  all  the 
purposes  of  the  garnishment,  the  garnishee  was  a  party  to  the  ac- 
tion, and  was  bound  to  take  notice  of  all  that  was  done  in  court 
in  relation  to  the  attached  fund,  or  in  any  way  affecting  him  as 
garnishee,  and  must  therefore  be  taken  to  have  had  constructive 
notice  that  an  appeal  had  been  prayed  and  granted. "  ^ 

§  675.  While  a  voluntary  payment,  after  garnishment,  will 
not  discharge  the  garnishee's  liability,  a  payment  under  a  pre- 
vious garnishment  will  have  all  the  force  and  effect  of  a  pay-* 
ment  prior  to  the  institution  of  the  suit  in  which  it  is  sought. to 
charge  him ;  for  the  operation  of  the  previous  garnishment  began 
at  the  time  it  was  made,  and  the  subsequent  payment  was  only 
the  consummation  of  a  right  existing  at  the  time  of  the  second 
garnishment^ 

Thus,  where  one  was  summoned  as  garnishee  in  New  Hamp- 
shire, and  afterwards,  on  the  same  day,  was  summoned  in  Mas- 
sachusetts ;  it  was  held,  that  the  court  in  the  former  State  had 
first  acquired  jurisdiction  of  the  fund,  and  having,  after  a  full 
disclosure  by  the  garnishee  of  the  facts  relating  to  the  suit  in 
the  latter  State,  rendered  judgment  and  execution  against  him, 
which  he  had  paid,  that  payment  discharged  his  liability  to  the 
Massachusetts  court  ^  And  where  an  incorporated  company, 
owner  of  a  coasting  vessel,  was  summoned  in  Massachusetts  as 
garnishee  of  one  of  the  seamen  of  the  vessel ;  and  the  seaman 
afterufards  brought  suit  in  a  court  of  admiralty  in  New  York  for 
tiie  wages  due  him;  in  which  suit  the  company  appeared,  and 
set  up  in  defence  that  it  had  been  garnished  in  Massachusetts ; 
and  the  admiralty  court  held  that  the  seaman's  wages  were  not 

attachable,  but  were  exempt  from  attachment ;  and  rendered  judg- 
ment against  the  owner,  for  all  wages  due  him;  from  which 

1  Webb  V.  Miller,  24  Musiasiiipi,  688.  *  New  Orleans  M.  &  C.  R.  R.  Co.  v. 

*  Puff  o.  Hnchter,  78  Kentucky,  146.      Long,  50  Alabama,  498. 

«  Oarity  V,  Gigi^,  180  Mam.  184. 
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judgment  no  appeal  could  be  taken;  and  the  owner  paid  the 
amount  of  it ;  it  was  held  by  the  Supreme  Court  of  Massachusetts, 
that  this  payment  discharged  the  owner  from  the  attachment 
proceeding  in  that  State.  ^  But  a  payment  made  by  a  garnishee 
under  an  execution  against  him  as  such,  will  not  avail,  where, 
before  payment,  the  debt  he  owed  the  defendant  was  set  apart  to 
the  defendant  as  a  portion  of  his  legal  exemption  of  personalty, 
and  the  garnishee  was  notified  thereof  before  he  made  the  pay- 
ment.* 

§  676.  Though  a  garnishee  make  payment  after  his  garnish- 
ment, on  execution  obtained  against  him  by  the  defendant,  yet 
if  such  execution  was  irregular,  and  might  have  been  set  aside 
on  his  motion,  it  is  held,  in  Missouri,  to  be  no  protection  against 
the  garnishment^ 

§  676  a.  When  a  garnishee  admits  an  indebtedness  to  the  de- 
fendant, or  that  he  has  money  of  the  defendant's  in  his  hands,  it 
is  within  the  province  of  the  court  to  order  him  to  pay  it  into 
court,  to  be  there  held  pending  the  litigation.  He  has  no  right 
to  appeal  from  such  an  order ;  *  and  he  will  be  protected  by  It 
against  both  the  plainti£F  and  the  defendant^ 

§  677.  If  one  indebted  pay  his  debt  to  a  creditor  of  his  credi- 
tor, without  any  authority  from  his  creditor,  and  be  afterwards 
garnished  in  a  suit  against  the  latter,  this  unauthorized  pay- 
ment will  not  avail  him  as  a  defence ;  and  a  ratification  of  it  by 
the  defendant  after  the  garnishment  will  be  ineffectual,  because 
the  ju9  dispanendi  in  the  defendant  is  taken  away  by  the  attach- 
ment® 

§  678.  If  the  debt  of  the  garnishee  to  the  defendant  is  barred 
by  the  statute  of  limitations,  he  may  avail  himself  of  the  statute, 
just  as  he  could  if  sued  by  the  defendant^  And  where  an  ex- 
ecutor was  summoned  as  garnishee  of  a  legatee  to  whom  the 

1  Eddy  V.  0*Hara,  132  Mass.  56.  <  Sturtevant  v.  Robinson,  18  Pick.  175. 

<  Watkins  v,  Gason,  46  Georgia,  444.  ^  Hinkle  v,  Currin,  2  Hiunphreys,  187; 

'  Home  Mutual  Ins.  Co.  p.  Gamble,  Benton  v.  Lindell,  10  Missonri,  557 ;  Gee 

14  Missouri,  407.  v.   Camming,  2  Haywood  (N.  C),  898; 

4  German  Sav.  B'k  v,  Peuser,  40  Louis-  Gee  «.   Warwick,   Ibid.   854  ;  Hasen  v. 

iana  Annual,  796.  Emerson,  9  Pick.  144 ;  James  v.  FeUowes, 

s  Rochereau  v,  Guidry,  24  Louisiana  20  Louisiana  Annual,  116. 
Annual,  294.    See  Ohio  ft  M.  R.  W.  Co. 
V.  Alvey,  48  Indiana,  180. 
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testator  had  left  a  pecuniary  legacy,  and  set  up  against  the 
liability  of  the  estate  therefor  a  promissory  note  of  the  legatee, 
which  was  barred  by  the  statute  of  limitations,  the  right  of  the 
attaching  plaintiff  to  plead  that  statute  was  sustained.  ^ 

§  679.  If  the  consideration  of  the  garnishee's  debt  to  the 
defendant  has  failed,  the  garnishee  may  take  advantage  of  it. 
Thus,  where  the  garnishee  had  purchased  a  tract  of  land  from 
the  defendant,  the  last  pajrment  for  which  was  due,  but  after  the 
note  therefor  was  given  the  garnishee  discovered  that  there  was 
a  judgment  against  the  defendant  which  bound  the  land,  and 
which  he  was  compelled  to  satisfy,  and  the  amount  was  greater 
than  that  of  the  note;  it  was  held  that  he  could  not  be 
charged.^ 

§  680.  If  a  debtor,  by  the  default  of  his  creditor,  be  dis- 
charged from  his  contract,  he  cannot,  in  respect  of  that  contract, 
be  charged  as  garnishee  of  his  creditor.  Thus,  where  A,  gave 
his  note  to  B.  for  five  tons  of  hay,  deliverable  in  July,  1808, 
on  A. 's  farm,  and  B.  was  not  there  then  to  receive  it;  it  was 
held,  that  B.  had  no  cause  of  action  against  A.,  and  that  A. 
therefore  could  not  be  held  as  his  garnishee.* 

§  681.  Where  a  proceeding  by  foreign  attachment  in  chancery 
is  allowed,  the  garnishee  may  set  up  any  equitable  defence 
which  shows  that  in  equity  he  owes  no  debt  to  the  defendant.* 
It  was,  therefore,  held,  in  such  a  proceeding,  that  a  garnishee 
with  whom  a  horse  was  left  by  the  defendant  for  keeping,  was 
entitled,  as  against  the  attaching  creditor,  to  have  his  claim  for 
the  keeping  first  satisfied  out  of  the  property.*  And  the  Supreme 
Court  of  the  United  States  ruled  that,  as  a  garnishee  is  only  re- 
sponsible for  that  which,  both  in  law  and  equity,  ought  to  have 
gone  to  pay  the  defendant,  he  can  set  up  all  the  defences  in  the 
garnishment  proceeding  which  he  would  have  either  in  a  court 
of  law  or  a  court  of  equity,  if  sued  there  by  the  defendant^ 

• 

§  682.  But  any  defence  which  the  garnishee  seeks  to  interpose 
against  his  liability  must  be  such  as  would  avail  him  in  an 

1  Holt  o.  Ubby»  80  Maine,  829.  Citizens'    Nat    B'k.,   89  Indiana,   864  ; 

s  Sheldon  v,  Simonds,   Wright,   724.     Mowry  v,  Davenport,  6  Lea,  80. 
See  Mathia  v.  Clark,  2  Mills'  Const.  Ct.         <  Jewett  v.  Bacon,  6  Mass.  60. 
456 ;  Bnssell  v.  Hinton,  1  Murphey,  468 ;         *  Glassell  v,  Thomas,  8  Leigh,  118. 
Moser  v,    Maberry,  7  Watts,  12 ;  Ball  v.         *  Williamson  v.  Gayle,  7  Qrattan,  152. 

*  Scholer  u.  Israel,  120  TJ.  S.  506. 
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action  by  the  defendant  against  him.^  ^  Extraneons  matters  hav- 
ing no  relation  to  the  question  of  his  indebtedness  to  the  defend- 
ant cannot  be  set  up  bj  him.  It  was,  therefore^  held,  that  he 
could  not  defeat  the  garnishment  by  showing  that  the  judgment 
under  which  he  was  garnished  did  not  belong  to  the  plaintiff.' 
And  so,  a  garnishee  cannut  retain  from  the  effects  in  his  hands 
anythii^  to  meet  a  contingent  liability  which  he  is  under  for  the 
defendant  Thus,  where  the  garnishee  had  held  notes  of  the 
defendant  for  a  debt,  and  caused  them  to  be  discounted  by,  and 
indorsed  them  to,  a^  bank,  and  they  were  not  yet  due  when  the 
garnishment  took  place ;  it  was  held,  that  the  garnishee  had  no 
claim  against  the  defendant,  and  that  his  contingent  liability  as 
indorser  of  the  notes  was  no  defence  to  his  being  charged  as  gar- 
nishee; and  the  court  refused  to  continue  the  cause  until  the 
maturity  of  the  notes,  in  order  to  see  whether  they  would  be 
paid.* 

§  682  a.  When,  however,  the  garnishee  sets  up  a  defence 
against  his  liability  to  the  defendant,  it  must  not  be  such  as  would 
operate  as  a  fraud  upon  the  defendant's  creditors.  Thus,  where 
an  attomey-at-law  was  garnished,  who  had  received  from  the  de- 
fendant money,  as  security  for  several  purposes;  one  of  which 
was  to  secure  such  fees  as  might 'be  due  the  attorney,  in  any 
business  of  the  defendant  which  the  attorney  might  have  in  hand 
for  him,  "either  now  or  hereafter;"  the  court,  while  sustainii^ 
the  garnishee's  right  to  retain  enough  of  the  money  to  pay  any 
fees  due  or  to  become  due  in  any  business  in  which  he  had  been 
retained  by  the  defendant  before  the  garnishment;  yet  denied 
that  right  as  to  any  business  in  which  the  retainer  was  subse- 
quent to  the  garnishment,  or  as  to  business  which  arose  afterward, 
in  which  the  garnishee  claimed  fees  merely  by  virtue  of  a  prior 
general  retainer.  "  It  would,  *'  said  the  court,  "  be  a  fraud  upon 
creditors  to  permit  a  debtor  to  place  his  property  beyond  their 
reach,  by  depositing  it  with  an  attorney,  to  be  held  nominally 
for  future  services  to  be  rendered  in  whatever  litigation  the 
debtor  might  be  engaged."^ 

§  682  5.    If  a  garnishee  admit  facts  showing  some  liability, 
but  rely  on  other  facts  as  a  defence  against  a  recovery  by  the 

1  Jones  V.  Tracy,  75  Pexm.  State,  417.  *  Smith  v.  B.,  C,  it  M.  Bulrood,  8S 

*  Jackson  v.  Shlpniaii,28  Alabama,  488.     New  Hamp.  337. 

«  Ciain  V.  Gould,  46  Illiiioifl,  298. 
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plaintiff,  he  cannot  on  the  trial  set  up  another  and  repugnant 
defence.     His  allegata  and  probata  must  agree.  ^ 

§  682  e.  The  garnishee  cannot  escape  liability,  by  showing 
that  the  defendant's  money  in  his  hands  had  been  received  by 
him  through  a  transaction  in  violation  of  law.  Thus,  where  the 
money  in  the  garnishee's  hands  had  been  received  from  the  sale 
of  intoxicating  liquors,  made  by  him  as  agent  of  the  defendant, 
which  sale  was  unlawful ;  it  was  held,  that  this  constituted  no 
defence  against  the  garnishee's  liability.' 

§  683.  The  particular  defence  which  has  given  rise  to  the 
greatest  amount  of  adjudication,  is  set-off;  concerning  which  the 
rule  is  well  established,  that  the  rights  of  the  garnishee  shall 
not  be  disturbed  by  the  garnishment  Whatever  claim,  therefore, 
he  has  against  the  defendant,  and  of  which  he  could  avail  him- 
self by  set-off  in  an  action  between  them,  will  be  equally  available 
to  him  in  the  same  way,  in  the  garnishment  proceeding.^  And 
though  the  set-off  consist  of  moneys  paid  by  the  garnishee,  on 
his  verbal  assumpsit  of  debts  of  the  defendant,  which  he  might 
have  avoided  by  pleading  the  statute  of  frauds,  the  plaintiff  can- 
not object  to  it;  for  that  plea  is  a  personal  privilege  which  may 
be  waived,  and  having  been  waived  by  the  garnishee,  his  pay- 
ment cannot  be  assailed  on  that  ground.^ 

§  684.  The  claim  which  the  garnishee  seeks  to  set  off  against 
his  indebtedness  to  the  defendant  must,  however,  be  due  in  the 
same  right  as  his  indebtedness.  Therefore,  a  garnishee  answer- 
ing that  he  is  indebted  to  the  .defendant^  cannot  set  off  a  claim 

1  ^rat  Baptist  Church  v.  Hyde,  40  Illi-  funds  of  the  debtor,  an  amount  equal  to 
nois,  150.  aU  sums  of  which  said  trustee  might 
*  Thayer «.  Partridge,  47  Vennont,  423.  legally  or  equitably  avail  himself  by  way 
'  Picquet  p.  Swan,  4  Mason,  443  ;  of  set-off,  by  any  of  the  modes  allowed 
Ashby  V,  Watson,  9  Missouri,  236 ;  Beach  either  by  the  common  or  statute  law,  if 
V.  Viles,  2  Peters,  675  ;  Mattingly  v,  the  action  were  brought  by  the  defend- 
Boyd,  20  Howard  Sup.  Ct.  128 ;  Arledge  ant  himself  against  the  trustee.  One  of 
9.  White,  1  Head,  241;  Rankin  v.  Simonds,  the  common  and  material  elementary 
27  niinoisy  352;  Sampson  v,  Hyde,  16  principles  applicable  to  the  doctrine  of 
New  Hamp.  492 ;  Brown  v,  Warren,  43  set-off,  is,  that  the  claims  between  the 
Ibid.  430  ;  Strong's  Ex'r  «.  Bass,  35  parties  should  be  mutual  in  their  char- 
Penn.  State,  333  ;  Nesbitt  v.  Campbell,  acter,  and  should  exist  at  Ijie  time  of  the 
5  Nebrasica,  429.  In  New  Hampshire  commencement  of  the  suit."  Wheeler  v. 
the  rule  on  this  subject  was  thus  stated  :  Emerson,  45  New  Hamp.  526. 
"  The  principle  is  well  settled,  that  the  *  McCoy  v,  Williams,  6  Illinois  (1  Gil- 
trustee  may  retain  in  his  hands  of  the  man),  584. 

[613] 


§684  a 


garnishee's  right  of  defence      [chap,  xxxyi. 


he  has,  as  administrator  of  another  person,  against  the  defend- 
ant.^ So,  if  he  be  indebted  individually  to  the  defendant,  he 
cannot  set  off  a  debt  due  from  the  defendant  to  him  and  another 
jointly.^  So,  where  several  garnishees  were  indebted  as  co- 
partners to  the  defendant,  who  was  indebted  to  them  individually 
as  legatees,  it  was  held,  that  the  two  debts  could  not  be  set  off 
against  each  other.  ^  But  where  a  copartnership  was  indebted  to 
the  defendant,  and  a  part  only  of  the  members  of  the  firm  were 
garnished,  it  was  held,  in  Massachusetts,  that  those  who  were 
summoned  should  be  allowed  the  benefit  of  such  set-offs  as  they, 
and  their  copartners,  not  summoned,  were  entitled  to  against  the 
defendant^  And  where  A.  had  in  his  hands  a  fund,  out  of  which 
he  and  B.  &  C.  were  entitled  to  a  certain  amount,  and  the 
remainder  was  to  go  to  D.,  and  A.  was  summoned  as  garnishee 
of  D. ;  it  was  held,  that  he  might  retain  not  only  what  was  due 
to  himself,  but  what  was  due  to  B.  A  C*  And  where  two  per- 
sons were  summoned  as  garnishees,  who  were  indebted  to  the  de- 
fendant jointly,  it  was  held,  that  they  might  set  off  against  their 
debt  to  him,  not  only  a  claim  which  they  jointly  had  against 
him,  but  the  several  claim  of  each  of  them.^ 


§  684  a..  The  claim  upon  which  the  garnishee  relies  as  a  set- 
off, must  be  one  arising  ex  contractu.  Therefore,  where  a  town 
was  garnished,  and  attempted  to  set  off  a  tax  due  to  it  from  the 
defendant  against  its  indebtedness  to  him,  the  right  was  denied, 
upon  the  ground  that  the  tax  was  in  no  sense  a  contract,  express 
or  implied.^  So,  where  a  garnishee  sought  to  deduct  from  his 
debt  to  the  defendant  certain  moneys  which  he  had  previously 
paid  the  defendant  for  intoxicating  liquors  sold  by  the  defendant 
to  him,  in  violation  of  law,  and  which  he  was  authorized  by 
statute  to  recover  back  "  in  an  appropriate  action ; "  it  was  held, 
that  where  a  statute  confers  a  remedy  unknown  to  the  conmion 
law,  and  prescribes  a  mode  of  enforcing  it,,  that  mode  alone  can 
be  resorted  to;  that  the  right  of  the  garnishee  to  reclaim  the 


^  ThomaR  v.  Hopper,  5  Alabama,  442  ; 
Woodward  v.  Tupper,  58  New  Hamp. 
577. 

'  Gray  v.  Badgett,  5  Arkansas,  16. 

*  Blanchard  v.  Cole,  8  Loaisiana,  160  ; 
Wells  V.  Mace,  17  Vermont,  503.  See 
NorcToss  V,  Benton,  88  Penn.  State,  217. 

*  Hathaway  v.  Russell,  16  Mass.  478. 

^  Manufacturers*  Bank  v.  Osgood,  12 
Maine,  117. 

[614] 


*  Brown  v,  Warren,  48  New  Hamp. 
480. 

^  Johnson  v,  Howard,  41  Vermont, 
122 ;  Hibbard  p.  Clark,  56  New  Hamp. 
155.  See  Shaw  v.  Peckett,  26  Vermont, 
482  ;  Camden  v,  Allen,  2  Dutcher,  898 ; 
Pierce  v.  Boston,  8  Metcalf,  520  ;  Peiry 
V.  Washburn,  20  California,  818;  Mayhew 
V,  Davis,  4  McLean,  213. 
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money  he  had  illegally  paid  the  defendant  was  not  founded  upon 
a  contract,  but  arose  solely  from  the  violation  of  law ;  that  it  was 
given  to  the  purchaser  alone,  to  be  enforced  at  his  option,  and 
could  be  enforced  by  him  only  in  the  specific  mode  pointed  out 
in  the  statute  itself ;  and  that  he  could  not  enforce  it  by  way  of 
deduction  from  his  debt  to  the  defendant.^ 

§  686,  Whether  the  garnishee's  right  of  set-off  will  be  re- 
stricted to  debts  actually  due  and  payable  from  the  defendant  to 
him  at  the  date  of  the  garnishment,  has  been  differently  decided. 
In  Massachusetts,  New  Hampshire,  Yermont,  and  Maryland,  the 
rule  is,  that  if  the  defendant  before  final  answer  becomes  indebted 
to  the  garnishee,  on  any  contract  entered  into  before  the  garnish- 
ment, the  garnishee's  right  of  set-off  exists.^  Thus,  where  the 
garnishee,  when  summoned,  was  indebted  to  the  defendant,  but 
was,  at  the  same  time,  liable  as  accommodation  indorser  of  a 
note  of  the  defendant  for  a  larger  amount,  which  became  due 
after  the  garnishment,  and  was  protested  for  non-payment,  and 
the  garnishee  paid  it  before  he  made  his  answer :  the  court  held, 
that  he  could  set  off  the  amount  of  the  note  against  his  debt  to 
the  defendant;  and  in  giving  their  decision,  observed:  '^ Under 
these  circumstances,  we  think  he  cannot  be  held  as  trustee ;  for 
it  would  be  against  justice  that  he  should  be  held  to  pay  a  cred- 
itor of  his  debtor  the  only  money  by  which  he  can  partially  indem- 
nify himself.  This  question  has  not  before  arisen,  but  we  think  it 
quite  consistent  with  the  object  and  views  of  the  legislature,  and 
with  the  general  tenor  of  the  statute,  that  if  before  final  answer 
the  debtor  becomes  indebted  to  the  respondent  on  any  contract 
entered  into  before  the  service  of  the  writ,  the  latter  shall  have 
a  right  of  set-off,  and  be  chargeable  only  with  the  final  balance, 
if  one  should  be  due.  This  decision  will  not  reach  the  case  of 
a  liability  incurred  after  the  service  of  a  writ,  or  where  the  effect 
of  such  liability  may  be  avoided  by  reasonable  diligence  on  the 
part  of  the  person  liable,  to  procure  the  payment  of  the  debt  by 
the  principal ;  nor  where  it  is  contingent  whether  the  liability  will 
ever  be  enforced  or  not ;  but  we  confine  it  to  such  a  case  as  we 
have  before  us,  in  which  there  was  an  actual  liability  before  the 

1  Thayer  V.  Partridge,  47  yennont,428.  road  v.  Oliyer,  82  Ibid.  172;  Strong  v. 

*  BoAton    Type    Co.    v.    Mortimer,   7  Mitchell,    19  Vermont,   644 ;    Smith  v. 

Pick.  166  ;  AUen  v.  UaU,  5  Metcalf,  263  ;  Steams,   19  Pick.  20 ;    Fanners  &  Mer- 

Swamscot    Machine  Co.  v.  Partridge,   6  chants'  Bank  v.  Franklin  Bank,  81  Mary- 

Foeter,  869;  Boardman  v.  Gushing,  12  land,  404;  Lannano.  Walter,  149  Mass.  14. 
Kew  Hamp.  105;  Boston  k  Maine  Rail- 
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service  of  the  writ,  and  an  actual  payment^  by  necessity,  before 
the  answer."^ 

§  686.    On  the  other  hand,  the  garnishee  cannot  set  off  a  note  61 
the  defendant  which  was  not  due  at  the  time  of  the  garnishment' 
And  where,  before  the  garnishment,  a  judgment  had  been  ob- 
tained against  the  garnishee,  as  security  of  the  defendant,  it  was 
held  to  be  no  defence  against  the  garnishee's  liability,'  even 
though  after  the  garnishment  he  satisfied  the  judgment^    In 
Maine,  the  debt  due  the  garnishee,  and  which  he  seeks  to  set  off 
against  his  liability  to  the  defendant,  must  have  been  a  debt  due 
at  the  time  of  the  garnishment'     And  so  in   Connecticat,' 
Alabama,^  and  Missouri.'    In  the  Circuit  Court  of  the  United 
States  for  the  Third  Circuit,  the  following  case  occurred:  A 
was  summoned  on  the  14th  of  September,  as  garnishee  of  B.,  and 
in  his  answer  admitted  having  received,  on  the  19th  of  September, 
fifty  crates  of  earthenware  belonging  to  the  defendant,  which  on 
being  sold  netted  $900 ;  but  stated  that  he  was  indorser  on  bills 
accepted  by  B.,  which  had  been  protested  before  the  garnishment, 
and  after  the  garnishment  were  paid  by  him.    This  case,  it  will 
be  perceived,  differs  from  that  in  Massachusetts,  just  cited,  in 
the  important  point  of  the  garnishee's  liability  as  indorser  hav- 
ing been  fixed  before  the  garnishment,  though,  as  in  that  case, 
the  payment  was  made  afterward.     Washington,  J.,  charged  the 
jury :  ^^  This  is  a  hard  case  upon  the  garnishee,  who,  at  the  time 
this  attachment  was  levied,  was  liable  to  pay  these  bills,  as  in* 
dorser,  to  a  much  greater  amount  than  the  value  of  the  funds  of 
the  defendant  in  his  hands,  and  if  he  had  then  paid  them  he 
most  undoubtedly  would  not  have  had  in  his  hands  any  effects  of 
the  defendant,  as  he  could  not  have  been  liable  for  more  than 
the  balance  of  account  between  him  and  the  defendant     But 
until  he  paid  them,  he  was  not  a  creditor  of  the  defendant,  and 
of  course  the  attachment  bound  the  effects  of  the  defendant  in 
his  hands,  at  the  time  it  was  laid,  which  could  not  be  affected 
by  subsequent  credits  to  which  he  might  be  entitled.     The  law 
of  this  State  is  too  strong  to  be  resisted.     It  not  only  declares, 
that  the  goods  and  effects  of  the  absent  debtor  in  the  hands  of 
the  garnishee  shall  be  bound  by  the  attachment,  but  that  the 

1  Boston  Type  Co.  ».  Mortimer,  7  Pick.         *  Watkins  «.  Field,  6  Aikanas,  891. 
166.  *  Ingalls  v.  Dennett,  6  Maine,  79. 

*  Edwards  v.  Delaplaine,  2  Harrington,         *  Parsons  v.  Root,  41  Conn.  161. 
822  ;  Mannfactarers'  Nat.  B'k  v.  Jones,  2         ^  Self  t.  Kirkland,  24  Alabama.  278. 
Penn.  Supreme  Ct  877.  *  Clark  9.  Kinealy^  18  Miasoufi  Appeal, 

•  Field  i;.  Watkins,  5  ArkansaSi  672.  104. 
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garnishee  shall  plead  that  he  had  no  goods  and  effects  of  the 
debtor  in  his  hands  when  the  attachment  was  levied,  nor  at  any 
time  since  ;  on  which  the  plaintiff  is  to  take  issue,  and  the  jury 
are  to  find  the  fact  put  in  issue,  one  way  or  the  other.  Now, 
until  these  bills  were  paid  by  the  garnishee,  he  had  no  claim 
against  the  defendant;  and  on  the  19th  of  September,  he  had 
goods  of  the  defendant  in  his  hands,  which  must  decide  the 
issue  in  favor  of  the  plaintiff.  The  case  must  be  decided  pre* 
eisely  in  the  same  manner  as  if  this  cause  had  come  on  before 
those  bills  were  paid  by  the  garnishee.  Your  verdict,  therefore, 
must  be  for  the  plaintiff,  to  the  amount  of  the  effects  acknowl- 
edged by  the  garnishee  to  have  been  in  his  hands,  independent 
of  those  bills."! 

The  Supreme  Court  of  Pennsylvania  held  the  same  general 
doctrine,  and  said:  ^^A  cross  demand  against  the  defendant  in 
an  attachment  may  be  set  off  by  the  garnishee,  as  it  may  by  a 
defendant  in  any  other  suit,  but  subject  to  the  same  rules  and 
restrictions ;  and  a  defendant  may  not  set  off  a  demand  acquired 
after  the  action  was  instituted.  Nor  may  a  plaintiff  give  evidence 
of  a  cause  of  action  incomplete  at  the  impetration  of  the  writ. 
But  set-off  is  in  substance  a  cross-action;  and  a  cross  demand 
also  must  have  been  complete  when  the  action  was  instituted. 
In  this  respect  the  parties  stand  on  equal  ground.  Neither  i$ 
allowed  to  get  the  whip  hand  and  %ouse  the  other  in  costSy  by  etart- 
ing  before  he  was  ready. ^^^ 

§  687.  It  may  not  unfrequently  become  a  question,  whether 
the  set-off  claimed  by  the  garnishee  was  acquired  before  or  after 
the  garnishment.  In  such  case  there  is  no  presumption;  but 
the  garnishee,  alleging  the  existence  of  the  set-off  before  the 
garnishment,  must  support  his  allegation  with  proof.  ^  If  the 
set-off  was  acquired  by  the  garnishee  after  the  garnishment,  it 
cannot  avail  him  as  against  his  liability  to  the  defendant^ 

§  688.  In  regard  to  set-offs  the  Supreme  Court  of  Massachu- 
setts has  always  entertained  an  expansive  and  equitable  view  of 
the  rights  of  garnishees.  There,  as  we  have  seen,*  if  the  defend- 
ant before  final  answer  becomes  indebted  to  the  garnishee,  on  any 

1  Taylor  «.  Gardner,  2  Wasbington  Grain  v.  Qould,  46  Illinois,  293 ;  Wheeler 
C.  C.  488.  v.  Emerson,  45  New  Hamp.  526;  Farmers' 

«  Pennell  r.Gmbb,  18  Penn.  State,  552;  Bank  r.  Gettinger,  4  West  Virginia,  806 ; 
Boig  V.  Tim,  10    Ibid.  115.  Seamon  v.  Bank,  Ibid.  889. 

*  PenneU  v.Gmbb,  18  Penn.  State,  552.   .      *  AnU,  J  685. 

*  Dyer  v.   MoHenry,  18  Iowa,   527 ; 
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contract  entered  into  before  the  garnishment,  the  garnishee's 
right  of  set-off  exists.  It  is  also  held  to  be  clearly  the  construc- 
tion of  the  trustee  process  in  that  State,  that  where  one  is  charge- 
able in  consequence  of  being  the  debtor  of  the  defendant,  the 
question  will  be,  whether  he  holds  any  balance  upon  a  Uquida- 
tion  of  all  demands.  In  striking  such  balance  he  has  a  right  to 
set  off,  from  the  debt  which  he  acknowledges  he  owes  the  princi- 
pal, any  demand  which  he  might  set  off  in  any  of  the  modes  al- 
lowed either  by  statute  or  common  law,  or  in  any  course  of 
proceeding.  ^ 

§  688  a.  While  the  garnishee's  right  of  set-off  is  ordinarily 
unquestionable,  he  may  sustain  such  a  relation  to  the  defendant, 
and  to  the  moneys  of  the  defendant  in  his  hands,  as  to  deprive 
him  of  that  right  Thus,  where  a  president  of  a  corporation  was 
also  a  banker,  and  became  the  depositary  of  the  corporation's 
money,  while  he  held  a  large  amount  of  its  over-due  bonds ;  and, 
to  avoid  being  charged  as  its  garnishee,  he  attempted  to  set  off 
some  of  those  bonds  against  his  liability  as  depositary ;  it  was 
held,  that  ''  it  would  be  a  breach  of  the  confidence  reposed  in 
him  as  depositary,  as  president,  and  as  co-corporator,  for  him  to 
take  such  an  advantage  of  his  position; "  and  he  was  charged  as 
garnishee.' 

§  689.  In  Vermont  ^  and  Alabama,  it  has  been  held  that  a 
garnishee  cannot  avail  himself  of  an  equitable  claim  against  the 
defendant  by  way  of  set-off.  Therefore,  where  the  garnishee 
had  in  his  hands  a  sum  of  money  belonging  to  the  defendant, 
being  a  balance  of  the  proceeds  of  property  conveyed  to  him  in 
trust  to  secure  a  debt  due  to  him,  but  insisted  upon  his  right  to 
appropriate  that  balance  to  the  payment  of  a  note  made  by  the 
defendant  to  S.  &  Co.,  and  by  S.  &  Go.  transferred  to  the  gar- 
nishee, but  without  indorsement,  whereby  only  the  equitable 
title  to  the  note  was  vested  in  the  garnishee,  while  the  legal  title 
still  remained  in  S.  &  Co. ;  it  was  held  by  the  Supreme  Court  of 
Alabama,  that  the  garnishee,  having  only  an  equity,  could  not 
avail  himself  of  it  as  a  set-off.^ 

§  689  a.  The  right  of  the  garnishee  to  deduct  from  his  liabil- 
ity to  the  defendant,   is  not  confined  to  matters  which  come 

1  Smith  V.  Stearns,  19  Pick.  20.    See         *  Fox  v.  Reed,  8  Grant,  81. 
Hathaway   v.    Russell,    16    Mass.    478  ;         *  Weller  v.  Weller,  18  Yermoiit*  55. 
Green  v.  Nelson,  12Metcalf,  567;  Nicker-         *  Loftin  v.  Shackleford,  17  A^hiiiTyi, 

fiOD  V.  Chase,  122  Mass.  296.  455 ;  Self  v.  Kirkland,  24  Ibid  S75. 
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under  the  technical  designation  of  set-off.  Any  damages  which 
he  may  show  himself  entitled  to  recover  of  the  defendant,  and 
which  arise  out  of  the  same  transaction  or  contract  in  respect  to 
which  the  plaintiff  seeks  to  make  the  garnishee  liable,  may  be 
so  deducted.  The  garnishment  cannot  deprive  him  of  the  benefit 
of  recoupment,  or  any  like  defence.^  And  this  was  so  held,  not- 
withstanding the  existence  of  a  statute  which  excepted  from  the 
privilege  of  deduction  by  a  garnishee,  by  way  of  set-off,  claims 
which  he  had  for  ^^unliquidated  damages  for  wrongs  or  injuries." 
This  was  considered  to  refer  to  independent  claims,  and  not  to 
such  as  arise  out  of  the  contract  under  which  the  garnishee  is 
liable  to  the  defendant'  So,  where  A.  agreed  to  do  certain 
work  for  B.  for  a  stipulated  compensation,  and  B.  furnished  to 
A.  materials  to  be  used  in  the  work ;  and  B.  was  summoned  as 
garnishee  of  A. ;  and  it  appeared  that  A.,  without  B.  's  knowledge 
or  consent,  had  appropriated  to  his  own  use  part  of  the  materials 
so  furnished,  and  had  credited  B.  on  his  books  with  the  value 
thereof;  and  B.,  on  hearing  of  it,  did  not  disavow  the  transac- 
tion ;  it  was  held,  that  A.  's  act  might  be  considered  as  ratified 
by  B.,  so  as  to  entitle  him  to  set  off  the  value  of  the  materials 
against  his  debt  to  A.^  So,  where  A.  agreed  to  build  a  house 
for  B.,  and  in  the  contract  stipulated  to  pay  B.  a  certain  penalty 
for  every  day  that  the  completion  of  the  house  should  be  delayed 
beyond  a  day  named;  and  before  the  house  was  completed  he 
abandoned  the  work;  and  after  its  abandonment  B.  was  sum- 
moned as  garnishee  of  A.,  and  in  his  answer  admitted  indebted- 
ness to  A.,  when  the  work  was  abandoned,  but  claimed  to  recoup 
against  it  the  penalty  stipulated  for  in  the  contract;  the  right  to 
such  recoupment  was  sustained.^ 

§  690.  We  have  considered  only  those  cases  in  which  the  gar- 
nishee is  indebted  to  the  defendant  His  position  is  different 
where  it  is  sought  to  charge  him  in  respect  of  property  of  the 
defendant  in  his  hands.  There  his  right  of  set-off  will  depend 
on  the  fact  whether  he  has  any  lien  legal  or  equitable,  upon  the 
property,  or  any  right  as  against  the  defendant,  by  contract,  by 
custom,  or  otherwise,  to  hold  the  property,  or  to  retain  posses- 
sion of  it  in  security  of  some  debt  or  claim  of  his  own.     If  he 

1  PoweU   «.  Sammons,  31    Alabama,  ^  Cotao.  Misliow,  62  Maine,  124. 

552 ;  Faxon  v.  Mansfield,  2  Mass.  147  ;  *  Brown  v.  Brown,  66  New  Hamp.  74. 

Doyle  V.  Gray,  110  IbiidL  206  ;  Hitchcock  *  Thompson  v,  Allison,  28  Louisiana 

V.    I^mcto,   127  Ibid.   514  ;    Rankin    «.  Annnal,  738. 
Simonds,  27  Illinois,  852 ;  Gage  v.  Chese- 
bro,  49  Wisconsin,  486. 
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has  a  mere  naked  possession  of  the  property  without  any  special 
property  or  lien ;  if  the  defendant  is  the  owner,  and  has  the  pres* 
ent  right  of  possession,  so  that  he  might  lawfully  take  it  oat  of 
the  custody  of  the  garnishee,  or  autliorize  another  to  do  so ;  then 
the  property  is  bound  by  the  attachment  in  the  hands  of  the  gar- 
nishee, and  he  has  no  greater  right  to  charge  it  with  a  debt  of 
his  own  by  way  of  set-ofiF,  than  he  would  have  had  if  the  goods 
had  been  taken  into  custody  by  the  officer,  at  the  time  of  the 
attachment^ 

1  Allen  V.  Hall,  6  HetcalT,  268. 
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CHAPTER  XXXVIL 

THE  garnishee's  BELATION  TO  THE  MAIN  ACTION. 

§  691.  When  one  is,  by  garnishment,  involuntarily  made  a 
party  to  a  suit  in  which  he  has  no  personal  interest,  he  should 
be  in  law  fully  protected  by  the  proceedings  against  him.  As 
has  herein  been  often  remarked,  a  garnishee  is  a  mere  stake- 
holder between  the  plaintiff  and  the  defendant,  having  in  his 
hands  that  which  the  law  may  take  to  pay  the  defendant's  debt, 
in  the  event  of  a  recovery  by  the  plaintiff,  or  which  he  may,  if 
no  such  recovery  be  had,  be  required  to  pay  or  deliver  to  the  de- 
fendant He  stands  in  a  position  in  which  he  cannot  act  volun- 
tarily, without  danger  to  his  own  interests.^  If  he  voluntarily 
pay  his  debt  to  the  defendant,  after  the  garnishment,  we  have 
seen  that  such  a  payment  will  not  protect  him  against  a  judg- 
ment in  the  attachment  suit^  So,  on  the  other  hand,  a  volun- 
tary payment  to  the  plaintiff  will  not  devest  the  defendant's 
right  of  action  against  him.  Any  payment  he  may  make  to  the 
plaintiff,  without  the  authority  or  consent  of  the  defendant,  will 
be  regarded  in  law  as  voluntary,  unless  made  under  legal  com- 
pulsion, in  the  manner  prescribed  by  law.  Hence  there  is  a 
necessity,  as  well  as  great  propriety,  that  the  garnishee  should 
be  enabled  to  ascertain  whether  the  proceeding  against  him,  if 
carried  to  fruition,  will  constitute  a  protection  to  him  against  a 
second  payment  to  the  defendant'  This  it  will  not  do,  if  from 
any  cause  the  judgment  against  the  defendant  be  void.^  The 
principles,  therefore,  connected  with  the  garnishee's  relation  to 
the  main  action,  will  now  receive  attention. 

§  692.  This  subject  presents  itself  primarily  in  two  distinct 
aspects:  1.  Where  the  defendant  is  personally  served  with 
process ;  and  2.  Where  the  proceeding  is  ex  parte^  without  any 
service  of  process  on,  or  appearance  by,  the  defendant,  and  where 


1  AnU,  §  461  (. 
^  AnU,%t14ta. 
I  Douglas  V.  KeO,  87  Texas,  638. 


Head,  698. 


Haynes  v.  Gates,  S 
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jurisdiction  is  acquired  over  him  through  an  attachment  of  his 
property. 

In  the  first  case,  the  jurisdiction  obtains  through  the  service 
of  the  process  on  the  defendant :  the  attachment  is  not  the  foun- 
dation of  the  jurisdiction,  but  a  provisional  remedy  allowed  to 
the  plaintiff  for  the  purpose  of  securing  his  demand. 

In  the  second  case,  the  attachment  is  the  basis  of  the  jurisdic- 
tion.    If  it  be  issued  without  legal  authority,  any  proceedings  I 
under  it  are  coram  rum  judice  and  void. 

In  the  former  case,  though  the  attachment  were  illegally  is- 
sued, yet  it  is  the  privilege  of  the  defendant  alone  to  take  advan- 
tage of  it,  and  if  he  waive  the  illegality,  and  the  effects  in  the 
garnishee's  hands  are  subjected  to  the  payment  of  his  debt^  the 
defendant  is  concluded  by  the  judgment  of  the  court,  and  cannot 
afterwards  question  its  sufficiency  to  protect  the  garnishee.^ 

Where,  however,  the  defendant  is  not  personally  a  party  to 
the  proceeding,  it  is  different  In  such  case  he  has  a  right  after- 
wards to  know  that  his  property  has  been  taken  conformably  to 
law ;  and  if  it  be  not  so  taken,  his  interest  in  it  is  not  devested. 
If  taken  by  a  court  of  competent  jurisdiction,  upon  a  legal  case 
presented  for  the  exercise  of  its  jurisdiction,  though  the  proceed- 
ings be  irregular,  and  therefore  voidable,  they  will  be  conclusive 
upon  him  until  reversed,  and  any  rights  of  property  acquired 
through  them  will  be  sustained.  But  if  the  court  have  no  juris- 
diction of  the  subject-matter,  or  if  jurisdiction  be  exercised  with- 
out any  legal  foundation  being  laid  for  it,  the  whole  proceeding 
is  void,  and  the  defendant's  property  is  not  alienated  through  it. 
His  rights  exist,  to  every  intent,  as  if  the  proceeding  had  never 
taken  place.* 

§  693.  Prom  these  general  propositions  the  following  conclu- 
sions are  drawn:  1.  Where  the  defendant  is  personally  before 
the  court,  the  garnishee  is  not  interested  either  in  the  jurisdic- 
tional legality  of  the  proceedings,  or  in  their  practical  regularity 
as  against  the  defendant ;  and  2.  Where  the  defendant  is  not 
personally  before  the  court,  the  garnishee  is  concerned  only  in 
the  question  of  jurisdiction;  for  if  that  has  attached,  and  the 
judgment  of  the  court  will  be  conclusive  as  to  the  rights  of  prop- 
erty acquired  through  the  attachment,  he  will  be  fully  protected 
by  a  payment  made  by  him  while  the  proceedings  stand  in  force. 

1  Featherston  v,  Compton,  8  Louisiana  k  C.  R.  R.  Co.,  v.  Taylor,  81  Indiana, 

Annual,  880 ;  Washburn  v.  N.  Y.  it  V.  24. 

M.  Co.,  41  Vermont,  50  ;  Baltimore,  0.,         *  AnU  f  f  87  <h  87  h,  87  e,  88. 
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§  694.  But  though,  where  the  defendant  is  before  the  court  in 
person,  the  garnishee  is  not  concerned  in  the  question  of  juris- 
diction over  him,  yet  he  is  directly  interested  in  the  question  of 
jurisdiction  over  himself.  The  court  may  have  power  to  hear 
and  determine  the  main  action,  but  none  over  the  garnishee ;  in 
which  case  if  the  garnishee  submit  to  the  jurisdiction,  and  make 
payment  under  it,  it  will  avail  him  nothing.  Thus,  if  the  law, 
as  in  Massachusetts,  declare  that  no  person  shall  be  garnished  in 
an  action  of  replevin,  or  in  an  action  on  the  case  for  malicious 
prosecution,  or  for  slander,  or  in  an  action  of  trespass  for  as- 
sault and  battery,  and  yet  a  garnishee  be  summoned  in  such  an 
action,  if  he  submit  to  the  jurisdiction,  it  will  be  in  his  own 
wrong.  But  if  the  garnishee  raise  the  question  of  jurisdiction, 
and  it  is  decided  against  him,  and  the  court  proceeds  to  assert 
its  jurisdiction  by  rendering  judgment  against  him,  a  compulsory 
payment  under  that  judgment  will  protect  him  against  a  subse- 
quent action  by  the  attachment  defendant.^ 

§  695.  It  follows  hence,  that  a  garnishee  must,  for  his  own 
protection,  inquire,  first,  whether  the  court  has  jurisdiction  of 
the  defendant,  and  next,  whether  it  has  jurisdiction  of  himself. 
If  the  jurisdiction  exists  as  to  both,  he  has  no  concern  as  to  the 
eventual  protection  which  the  judgment  of  the  court  will  afford 
him;  it  will  be  complete. 

If  the  court  has  jurisdiction  of  the  defendant,  and  the  gar- 
nishee wishes  to  question  its  right  to  proceed  against  himself, 
he  must  do  so  in  limine  ;  if  he  answer,  and  judgment  be  rendered 
against  him,  and  he  remove  the  case  to  a  higher  court,  it  was 
held  in  Alabama,  that  he  cannot  in  that  court  object  to  the  steps 
taken  in  the  inferior  court  to  charge  him  as  garnishee.^  And 
so,  if  he  appear  to  the  action,  and  submit  to  a  rule  to  answer, 
and,  by  agreement  entered  of  record,  consent  to  a  continuance  of 
the  cause,  it  is  then  too  late  for  him  to  object  to  the  process  or 
its  service.^  But  in  Missouri  it  was  held,  that  a  corporation 
garnishee  did  not  by  appearing,  answering,  and  paying  into  court 
the  amount  of  its  debt  to  the  defendant,  waive  any  objections 
to  the  jurisdiction  which  it  might  otherwise  have  interposed  on 
account  of  insufficient  service  of  the  writ;  and  the  court  said, 
—  **  Whatever  a  garnishee  may  do  respecting  his  own  rights,  he 

*     1  Wyatt's  Adm*r  «.  Rambo,  29  Ala-    National  Bank  v.  Titsworth,  78  lUinoia, 
abama,  510;  Ounn  v.  Howell,  85  Ibid.  144.     591. 

<  Gould  p.  Meyer,  86  A]abaDU^  565 ;  *  Baltimore,  0.,  &  C.  R  R.  Go.  v.  Tay* 
Beyndds  «.  Colling   78  Ibid.  94     See    lor,  81  Indiana,  24. 
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is  powerless  to  do  anything  which  will  affect  the  rights  of  third 
persons ;  and  if  he  is  not  legally  served,  nothing  is  attached  in 
his  hands. "  ^ 

§  696.  Such  are  the  principles  which  are  considered  to  govern 
this  subject  We  will  briefly  present  their  operation,  as  exhib- 
ited in  the  reported  cases.  In  Mississippi,  the  statute  declared 
that  ^^  every  attachment  issued  without  bond  and  afiSdavit  taken 
and  returned,  is  illegal  and  void,  and  shall  be  dismissed." 
There,  it  was  held,  upon  writ  of  error  sued  out  by  a  garnishee, 
not  only  that  a  judgment  against  a  garnishee,  where  such  bond 
and  affidavit  had  not  been  taken  and  returned,  was  erroneous, 
because  the  proceedings  were  illegal  and  void;'  but  that  such 
a  judgment  was  no  bar  to  a  subsequent  action  by  the  defendant 
against  the  garnishee.^  In  Indiana,  a  judgment  rendered  by  a 
justice  of  the  peace  against  an  executor,  as  garnishee,  was  de- 
cided to  be  no  protection  to  him,  because  the  statute  prohibited  a 
justice  of  the  peace  from  exercising  jurisdiction  in  any  action 
against  an  executor.^  In  Alabama,  on  error  by  the  garnishee,  a 
judgment  against  him  was  reversed,  because  the  officer  who  is- 
sued the  attachment  had  no  jurisdictional  right  to  issue  it,  and 
the  attachment  was  therefore  void.^  In  Tennessee,  it  was  de- 
cided that  a  garnishee  might  plead  in  abatement  that  neither 
the  plaintiff  nor  the  defendant  was  a  citizen  of  that  State,  in 
which  state  of  case  the  court  had  no  jurisdiction.^  In  Louisiana, 
it  was  held,  that  a  garnishee  might  plead  that  the  law  under 
which  the  proceeding  against  the  defendant  was  conducted  had 
been  repealed,  and  therefore  that  the  court  was  without  jurisdic- 
tion. ^  In  Kentucky,  a  judgment  against  a  garnishee  in  an  at- 
tachment proceeding,  instituted  contrary  to  law,  in  a  county  not 
the  defendant's  residence,  and  in  which  he  had  not  resided,  was 
no  protection  to  the  garnishee.^  In  Missouri,  it  was  held,  in  a 
garnishment  proceeding  under  execution,  that  the  garnishee 
might  resist  his  liability  on  the  ground  that  the  judgment  on 
which  the  execution  was  issued  was  void.^    In  Vermont,  it  was 

^  Gates  V.  Tusten,  89  Missonri,  18.  *  Webb  v.  Lea,  6  Yeiger,  47a. 

*  Oldham    v.    Ledbetter,    1    Howard         ^  Featbenton  v.  Compton,  8  Lomnana 

(Mi.),  48;    Berry  v,   Andenon,  2  Ibid.  AnnaaJ,  285. 

649  ;  Ford  v.  Woodward,  2  Smedes  &  *  Robertson  t,  Roberts,  1  A.  K.  Mar- 
Marshall,  260.  sbill,  247. 


*  Ford  V.  Hnrd,  4  Smedes  ft  Marshall,  *  Smith  v.  MeCatchen,  88 
688.  415  ;  Mcaoon  v.  Beattie,  46  Ibid.  891 ; 

*  Harmon  v.BirchaTd,  8  Blackford, 418.  Simmons  v,  Missonii  P.  B.  Co.,  19  Mia- 

*  Dew  V,  Bank  of  Alabama,  9  Alabama,  aoori  Apgetlf  542. 
828. 
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held,  that  where  there  was  no  service  of  process  t^on  the  defend* 
ant  (without  which  there  could  be  no  judgment  lawfullj  rendered 
against  him),  the  garnishee  was  entitled  to  more  for  tiie  dismis* 
sal  of  the  whole  proceeding.^  In  Ohio^  where  the  statute  pro- 
vides that  an  attachment  shall  not  be  granted  on  the  ground  of 
the  non«residence  of  the  defendant  ^^for  any  claim  other  than  a 
debt  or  demand  arising  upon  contract^  judgment,  or  decree ; "  in 
a  suit  based  solely  on  a  breach  of  duty,  without  averring  that  the 
duty  arose  by  contract,  it  was  held,  that  no  jurisdiction  of  the 
non-resident  defendants  was  acquired ;  that  a  garnishee  therein 
was  not  bound  to  answer;  and  that  no  action  could  be  main- 
tained (under  the  law  of  that  State  authorizing  such  a  proceeding) 
against  the  garnishee  for  refusing  to  answer.'  The  obvious  prin- 
ciple upon  which  these  and  all  similar  cases  stand  is,  that,  as  a 
judgment  against  a  garnishee  must  be  founded  upon  a  valid  judg- 
ment against  the  defendant,  there  can  be  no  such  foundation  where 
the  judgment  against  the  defendant  is  unauthorized  and  void.^ 

In  Maryland,  it  is  the  right  of  the  garnishee,  not  only  to  con- 
test, at  any  stage  of  the  proceeding,  the  jurisdiction  of  the  court 
over  the  defendant,  because  of  the  insufficiency  of  the  affidavit,^ 
but  to  dispute  the  truth  of  the  ground  upon  which  the  attachment 
issued,^  and  even  to  take  advantage  of  irregularities  in  the  pro- 
ceedings against  the  defendant^ 

§  697.  When,  however,  the  jurisdiction  of  the  court  over  both 
the  defendant  and  the  garnishee  has  attached,  the  right  of  the 
latter  to  inquire  into  or  interfere  with  the  proceedings  in  the 
main  action  is  at  an  end ;  for  all  that  he  is  interested  in  is,  that 
the  proceedings  against  himself  shall  protect  him  against  a 
second  payment.  That  they  will  do  so,  though  there  be  in  them 
errors  and  irregularities  for  which  the  defendant  might  obtain 
their  reversal,  there  can  be  no  doubt  ^    It  has,  therefore,  been 


1  Waghbum  v.  N.  T.  &  V.  M.  Oa,  €i 
Yennont,  50. 

>  Pope  V.  Hibemla  Ins.  Co.,  84  Ohio 
State,  481. 

*  Pierce  v.  Oaiieton,  12  lUinois,  868  ; 
Atcheson  v.  Smith,  8  B.  Monroe,  502 ; 
Whitehead  v.  Henderaon,  4  Smedes  it 
Marshall,  704;  Matthews  v.  Sands,  29 
Alabama,  136  ;  Flash  v.  Paul,  Ibid.  141  ; 
Besha  v.  Baker,  8  Arkansas,  509  ;  Lore- 
joy  V.  Albree,  88  Maine,  414 ;  Edrington 
V.  Allsbrooks,  21  Texas,  186;  Greene  v. 
Tripp^  11  Rhode  Island,  424  ;  Matheoey 

40 


«.  Earl,  75  Indiana,  581 ;  Pierce  v.  Wade, 
19  Bradwell,  185 ;  Malloy  p.  Burtia,  124 
Penn.  SUte,  161. 

*  Shiyen  v.  Wilson,  5  Harris  &  John- 
son, 180  ;  Yerby  v.  Lackland,  6  Ibid.  446; 
Brace  v.  Cook,  6  Gill  it  Johnson,  845 ; 
Coward  v.  Dillinger,  56  Maryland,  59. 

«  Barr  v.  Perry,  8  GUI,  818. 

•  Stone  V.  Magmder,  10  Gill  it  Joba- 
Hon,  888  ;  Clarke  n»  Meixsell,  29  Main- 
land, 221. 

^  Atcheson  v.  Smith,  8  B.  Monvoe^ 
502 ;  Lomerson  t .  Hoffinaa,  4 
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always  held,  that  a  garnishee  cannot  avoid  or  reverse  a  judg- 
ment against  him,  on  account  of  mere  irregalarities  in  the  pro- 
ceedings in  the  main  action.  They  affect  only  the  defendant, 
who  alone  can  take  advantage  of  them.^  Nor  can  he  be  entitled 
to  be  discharged  because  of  a  change  of  parties  defendant  in  the 
main  action.^  Nor  can  he  traverse  the  affidavit  on  which  the 
attachment  issued,  where  the  defendant  was  served  with  process, 
and  did  not  traverse  it ;  ^  nor  can  he  inquire  into  the  merits  of 
the  cause,  as  between  the  plaintiff  and  the  defendant;^  nor  is  he 
required  to  make  a  defence  on  behalf  of  the  defendant  against 
the  plaintiff's  demand;^  nor  has  he  any  right  to  do  so;^  nor, 
after  judgment  against  the  defendant,  can  he  show  that  the 
plaintiff  had  no  just  demand  against  the  defendant,  or  that  the 
judgment  ought  to  be  altered  or  reversed.  <^  Nor  has  he  any  such 
relation  to  the  main  action  as  will  entitle  him,  after  judgment 
has  been  rendered  against  him,  to  interfere  in  any  arrangement 
between  the  plaintiff  and  defendant.  He  is  not  an  assignee  of 
the  judgment  against  the  defendant,  nor  has  he  any  lien  upon 
it;  but  in  relation  to  it  stands  as  an  entire  stranger.^  But 
where  the  judgment  against  the  defendant  is  invalid,  the  gar- 
nishee may,  in  any  stage  of  the  proceedings  prior  to  judgment 

674  ;  Pierce  v,  Carleton,  12  lUinois,  858 ;  Lindaa   v.    Amold,   4    Sfcrobhart,  290  ; 

Empire  C.  R.  Co.  v,  Macey,  115  Ibid.  890;  Comwell  v.   Hangate,  1   Indiana,  156  ; 

Houston  V,  Walcott,  1  Iowa,  86  ;  Steb-  Baltimore,  0^  k  C.  R.  R.  Co.  v.  Taylor, 

bins  V,  Fitch,  1  Stewart,  180  ;  Parmer  v.  81  Ibid.  24;  White  v.  Casey,  25  Teias, 

Ballard,  8  Stewart  &  Porter,  826  ;  Thomp-  552;  Sun  Matual  Ins.  Ca  v.  Seeligaon,  59 

son  V.  Allen,  4  Ibid.  184;  Gnno  v.  Howell,  Ibid.  8  ;  Cowan  v.  Lowiy,  7  Lea,  620. 

85  Alabama,  144  ;  Pounds  v.  Hamner,  57  *  Bethel  v,  Chipman,  57  Michigan,  879. 

Ibid.  342  ;  O'Connorv.  O'Connor,  2  Grant,  "  Douglas  v.  NeU,  37  Texas,  528. 

245 ;    Schoppenhast  v,   BoUman,  21  In-  ^  Hanna  v.  Lauring,  10  Martin,  568 ; 

diana,  280  ;  Ohio  ft  M.  R.  W.  Co.  V.  Alvey,  Kimball   v.    Plant,   14    Louisiana,  511; 

43  Ibid.  180.  Frazier   v.    Willcox,   4  Robinson  (La.), 

1  Stebbins  v.  Fitch,  1   Stewart,  180  ;  517  ;  Brode  v.  Firemen's  Ins.  Co.,  8  Ibid. 

Parmer  v,  Ballard,  8  Ibid.  826 ;  Thomp-  244 ;  Planters'  and  Merchants'  Bank    . 

son  V.   Allen,  4  Stewart  &  Porter,  184  ;  Andrews,  8  Porter,  404  ;  Merchants*  Bank 

Smith  V,   Chapman,   6   Porter,  865;  St.  v.  Haiman,  80  Georgia,  624. 

Louis    Perpetual  Ins.   Co.   v.   Cohen,   9  *  Moore  v.  C,  R.  I.,  &  P.  R.  Co.,  48 

Missouri,   421 ;    Houston  v.   Walcott,   1  Iowa,  885. 

Iowa,   86  ;    Matheny    v.    Galloway,    12  *  Pounds  v,  Hamner,  57  Alabama,  842. 

Smedes  &  Marshall,  475 ;  Whitehead  o.  i  Woodbridge  v.  Winthrop,   1  Root, 

Henderson,  4  Ibid.  704 ;  £rwin  v.  Heath,  557  ;  Heffeman  «.  Grymes,  2  Leigh,  512 ; 

60  Mississippi,  795 ;  Benson  v.  HoUoway,  Lee  v.  Palmer,  18  Louisiana,  405 ;  Bank 

59  Ibid.  858 ;  Flash  v.  Paul,  29  Alabama,  of  Northern  Liberties  r.  Munford,  8  Giant^ 

141 ;  Security  Loan  Ass'n  v.  Weems,  69  282 ;    Hodges  v.   Graham,  25  Louisiana 

Ibid.   584  ;    Edwards    v.   Levinshon,   80  Annual,  865  ;  Merchants'  Bank  p.  Hai- 

Ibid.  447  ;  Camberford  v.  Hall,  8  Mc-  man,  80  Geoigia,  624. 

Cord,  345  ;  Foster  v.  Jones,  1  IMd.  116 ;  ^  Braynaid  «l   Burpee^    27  YermoD^ 

Chambers  v.  McEee,  1  Hill  (8.  C),  229  ;  616. 
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against  himself,  take  advantage  of  that  invalidity  to  prevent  sach 
judgment^  But  he  can  make  only  such  objections  thereto,  on 
the  ground  of  its  invalidity,  as  appear  on  the  face  of  the  record, 
—  he  cannot  go  outside  of  the  record  to  demonstrate  the  invalid- 
ity by  parol  prool  It  was  so  held  in  Mississippi,  in  a  case 
where  the  garnishee  answered,  acknowledging  indebtedness,  but 
averring  that  the  decree  in  plaintiff's  favor  was  null  and  void, 
because  there  had  been  no  service  of  process  on  the  defendant 
But  the  record  showed  that  there  had  been  service  of  process, 
and  that  the  decree  had  been  taken  pro  confesso  ;  and  the  court 
said,  ^^Such  a  recital  as  this  in  the  judgment  or  decree  of  a 
domestic  court  of  general  jurisdiction  cannot  be  contradicted  or 
questioned  in  a  collateral  proceeding. "  ' 

§  698.  In  Louisiana,  however,  a  garnishee  was  allowed  to 
show,  as  a  reason  why  judgment  should  not  be  rendered  against 
him,  that,  before  judgment  was  rendered  against  the  defendant, 
the  defendant  was  dead.  This  was  upon  the  ground  that  the 
attaching  creditor  would,  in  such  case,  if  the  garnishee  should 
be  charged,  obtain  a  preference  over  other  creditors  of  the  de- 
ceased, not  authorized  by  the  laws  of  that  State.' 

1  Thayer   v.    Tyler,    10   Gray,    164  ;  *  Sadler  «.  Prairie  Lodge,  59  MiasiB- 

Pratt  V.  Canlifl;  9  Allen,  90  ;  Woodfolk,  dppi,  57S. 

V.  Whitworth,  6  Caldwell,  661 ;  Erwin  v,  *  Allard  v.  DeBrot,  15  Loaisiana»  258. 
Heath,  50  Miausaippi,  795. 
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CHAPTER  XXXVni 

WHERS  ATTACHMENT  IS   A  DEFENCE,    AND  THE  MANNER  OF 

PLEADINQ  IT. 

§  699.  The  operation  of  an  attachme^t  against  a  gamifdiee  is 
compulsory.  He  has  no  choice  but  to  pay,  in  obedience  to  tbe 
judgment  of  the  court  to  whose  jurisdiction  he  has  been  sub- 
jected; and  the  exercise  of  that  jurisdiction  effects  a  confisca- 
tion, for  the  plaintiff's  benefit,  of  the  debt  due  from  the  gamidiee 
to  the  defendant.  In  this  proceeding  it  is  an  invariable  rule, 
that  the  garnishee  shall  not  be  prejudiced,  or  placed  in  any 
worse  situation  than  he  would  have  been  in  if  he  had  not  been 
subjected  to  garnishment;  that  is,  if  obliged,  as  garnishee,  to 
pay  to  the  plaintiff  the  debt  he  owed  to  the  defendant,  he  shall 
not  be  compelled  again  to  pay  the  same  debt  to  the  defendant 
When,  therefore,  he  is  sued  for  that  debt^  either  before  or  after 
he  has  been  summoned  as  garnishee,  he  must  be  allowed  to  show 
that  he  has  been,  or  is  about  to  be,  made  liable  to  pay,  or  has 
paid,  the  debt,  under  an  attachment  against  the  defendant,  m 
which  he  has  been  charged  as  garnishee.  To  what  extent  this 
defence  will  avail  him,  and  how  he  may  take  advantage  of  it, 
will  constitute  the  subject  of  the  present  chapter,  and  will  be 
considered  in  reference,  I.  To  the  case  of  garnishment  prior  to 
or  pending  suit  brought  by  the  defendant;  and,  II.  To  the  case 
of  suit  brought  after  judgment  against  the  garnishee. 

§  700.  I.  Where  the  Garnishment  is  prior  to  or  pending  Suit 
brought  by  Defendant.  In  England,  the  doctrine  has  long  been, 
that  where  one  has  been  summoned  as  garnishee,  and  the  defend- 
ant in  the  attachment,  before  judgment  of  condemnation  of  the 
debt,  sues  the  garnishee  for  that  debt,  the  latter  may  plead  the 
attachment  in  abatement ;  ^  but  not  in  bar,  until  judgment  be  re- 
covered against  him.'    It  is  no  case  for  an  interpleader.' 

1  Brook  V.  Smith,  1  Salkeld/SSO.  •  Ewu  v.  Matlock,   8  Phfladrfphia, 

*  Nathan  v.  Giles,  6  Taunton,  558.  271. 

[628] 


CHAP.  XXXVm.]      AND  THE  MANNBR  OF  PLEADING  IT.  §  700 

The  courts  in*  this  eountrj  have  generally  taken  the  same  view. 
The  question  early  came  up  in  New  York,  in  a  case  where  a 
citizen  of  Baltimore  was  summoned  as  garnishee  at  that  place, 
and  afterwards,  on  going  to  New  York,  was  sued  by  the  defend- 
ant in  the  attachment  suit,  and  pleaded  the  attachment.  It  was 
agreed  in  the  case,  that  if  the  court  should  consider  the  plea 
good,  either  in  abatement  or  bar,  the  plaintiff  should  be  non- 
suited. Kent,  0.  J.,  after  noticing  the  English  decisions,  said: 
^  If  we  were  to  disallow  a  plea  in  abatement  of  the  pending  at- 
tachment, the  defendant  would  be  left  without  protection,  and 
be  obliged  to  pay  the  money  twice :  for  we  may  reasonably  pre- 
sume, that  if  the  priority  of  the  attachment  in  Maryland  be 
ascertained,  the  courts  in  that  State  would  not  suffer  that  pro« 
ceeding  to  be  diBfeated  by  the  subsequent  act  of  the  defendant 
going  abroad  and  subjecting  himself  to  a  suit  and  recovery  here. 

^'The  present  case  affords  a  fair  opportunity  for  the  settlement 
and  application  of  a  general  rule  on  the  subject  It  is  admitted 
by  the  case  that  the  plaintiff  owes  a  large  debt  to  the  attach- 
ing creditors ;  and  that  the  defendant  is  a  resident  of  Maryland; 
There  is  then  no  ground  to  presume  any  collusion  between  the 
defendant  and  the  creditors  who  attached ;  and  there  is  no  pre- 
tence that  the  plaintiff  was  not  timely  notified  of  the  pendency  of 
the  attachment  or  that  the  attachment  is  not  founded  on  a  bona 
fide  debt,  equal  at  least  in  amount  to  the  one  due  from  the  de- 
fendant If  the  force  and  effect  of  a  foreign  attachment  is,  then, 
in  any  case  to  be  admitted  as  a  just  defence,  it  would  be  difficuib 
to  find  a  sufficient  reason  for  overruling  a  plea  in  abatement  in 
the  present  case. "  ^ 

The  same  views  have  been  expressed  by  the  Superior  Court  of 
New  Hampshire,*  by  the  Supreme  Courts  of  Maine,^  Pennsylva*- 
nia,*  South  Carolina,*  Michigan,^  and  lowa,^  by  the  Court  of 
Appeals  of  Maryland,®  by  the  Circuit  Court  of  the  United  States 
for  the  Third  Circuit,®  and  by  the  Supreme  Court  of  tiie  United 
States.  1® 


1  Embree  v.  Haniia,  5  Johnson,  101.  *  Near  9.  Mitchell,  28  Michigan,  882. 

*  Haeelton  9.  Monroe,  18  New  Hamp.  7  ciise  v.  Fleebome,  27  Iowa,  280. 
598.  "  Brown  «.  SomerriUe,  8  Maiyland, 

*  Ladd  V,  Jacobs,  64  Maine,  847.  444. 

*  Fitzgerald  v.  Caldwell,  1  Yeates,  274 ;  *  Cheongwo  9.  Jones,   3  Washington 
Irvine  v.  Lnmbermen's  Bank,  2  Watts  k  0.  C.  869. 

Sergeant,  190  ;  Adams  9.  Aveiy,  2  Pitts-  ^  WaUace  9.   McConnell,    13    Peters, 

bnrgh,  77.  186  ;  Mattingly  9.  Boyd,  20  Howard  Stop. 

ft  Man  9.  Virginia  H.  I.  Co.,  17  South  Gt.  128. 
Cazoliitt,  514. 
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§  701.  In  Massachusetts,  the  pendency  of  an  attachment  is  no 
cause  to  abate  the  writ ;  for  non  constat  that  judgment  will  ever  be 
rendered  in  the  attachment  suit ;  but  it  is  a  good  ground  for  a 
continuance  while  the  process  is  pending.  ^ 

This  yiew  has  been  adopted  in  Louisiana,  in  a  case  where  the 
garnishee's  answer  disclosed  the  existence  of  a  prior  attachment, 
in  another  State,  of  his  property,  in  a  proceeding  against  him  as 
garnishee  of  the  same  defendant  The  cases  are  not  precisely 
parallel,  but  the  principle  involyed  is  the  same.  The  court  or- 
dered a  stay  of  further  proceedings  against  the  garnishee  until 
the  decision  of  the  prior  attachment'  In  Vermont,  the  pending 
garnishment  cannot  be  pleaded  in  abatement;  but  the  court  gives 
judgment  against  the  garnishee  in  favor  of  his  creditor,  — the 
attachment  defendant,  —  with  stay  of  execution  until  the  gar- 
nishee is  released  from  the  gamislunent' 

The  Supreme  Court  of  Alabama  once  sustained  a  plea  in  abate- 
ment, which  went  to  the  writ;^  but  afterwards  fell  into  the  doc- 
trine declared  in  Massachusetts,  and  sustained  this  position  in 
the  following  language :  '^  If  it  be  admitted  that  a  pending  at- 
tachment may  be  pleaded  in  abatement,  it  by  no  means  follows 
that  it  should  be  pleaded  in  abatement  of  the  writ  In  general, 
a  plea  in  abatement  gives  a  better  writ,  and  in  such  a  case  the 
appropriate  conclusion  is,  a  prayer  of  judgment  of  the  writ,  and 
that  it  be  quashed.  But  where  matter  can  only  be  pleaded  in 
abatement,  and  yet  a  better  writ  cannot  be  given,  as  the  writ 
does  not  abate,  the  prayer  of  the  plea  is,  ^  whether  the  court 
will  compel  further  answer. '  There  are  many  reasons  why  an 
attachment  pending  should  not  be  pleaded  in  abatement  of  the 
writ  The  entertainment  of  such  pleas  would  lead  to  the  most 
delicate  and  embarrassing  questions  of  jurisdiction,  and  in  the 
conflict  an  error  committed  by  either  court  would  lead  to  the  in- 
jury of  one  of  the  parties  litigant  Either  the  garnishee  might 
be  compelled  to  pay  the  debt  twice,  or  the  creditor  might  be 
injuriously  affected.  All  these  consequences  are  avoided  by 
considering  it  as  cause  for  suspending  the  action  of  the  creditor, 
until  the  attachment  against  his  debtor  is  determined,  when  it 
can  be  certainly  known  what  the  rights  of  the  parties  are. 
When,  therefore,  the  fact  of  an  attachment  pending  for  the  same 
debt  is  made  known  to  the  court  where  the  creditor  of  the  gar- 
nishee has  brought  suit,  it  will  either  suspend  all  proceedings 

1  Winthrop  v.  Carleton,  8  Mass.  456.       Spioer  v.  Spicer,  28  Ibid.  678  ;  Jones  v. 

s  CarroU  v.  McDonogh,  10  Martin,  609.    Wood,  80  Ibid.  868. 

s  Morton  v.  Webb,  7  Vermont,  128  ;        ^  Crawford  «.  Glnte^  7  AUii>m^  igf^ 
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until  the  attachment  suit  is  determined,  or  render  judgment 
with  a  stay  of  execution,  which  can  be  removed,  or  made  per- 
petual, in  whole  or  in  part,  as  the  exigency  of  the  case  may  re- 
quire. And  as  this  course  is  equally  safe,  and  productive  of 
less  delay,  it  would  seem  to  be  the  most  eligible. "  ^  The  court 
also  intimated  that  such  a  stay  of  execution  would  be  directed 
after  judgment,  notwithstanding  an  omission,  or  an  ineffectual 
attempt,  to  plead  the  matter  in  abatement.^  In  Indiana,  it  was 
considered  very  doubtful  whether  a  pending  attachment  can  be 
pleaded  in  abatement,  and  the  court  manifested  a  disposition  to 
concur  in  the  Alabama  doctrine.^  In  California  that  doctrine 
was  fully  concurred  in.^  In  Georgia,  the  pendency  of  an  attach- 
ment is  not  pleadable  in  bar,  but  when  pleaded  will  justify  the 
court  in  so  moulding  the  judgment  as  to  stay  execution  for  a 
sufficient  amount  of  the  debt  to  protect  the  garnishee  against  a 
double  payment^  And  the  U.  S.  Circuit  Court  in  New  Hamp- 
shire held,  that  a  plea  in  abatement,  setting  up  a  garnishment  of 
the  defendant  in  a  State  court,  could  not  be  pleaded  in  abate- 
ment, but  that  a  continuance  ex  comitate  should  be  granted,  in 
order  that  the  plaintiff  in  the  State  court  might  have  an  oppor- 
tunity to  make  his  attachment  available.^ 

§  702.  In  England,  an  attachment  cannot  be  pleaded  puU  dar- 
rein continuance  ;  because  after  action  brought  upon  a  debt,  it 
cannot  be  attached  under  the  custom  of  London.^  The  Supreme 
Court  of  Pennsylvania  assigned,  no  doubt,  the  true  reason  why 
this  rule  obtained  in  England,  that  when  once  a  suit  has  been 
instituted  in  tlie  superior  courts  of  Westminster,  for  the  recovery 
of  a  debt  or  demand,  though  it  have  not  been  followed  by  a  judg- 
ment, the  inferior  courts  cannot,  by  issuing  an  attachment,  pre- 
vent the  plaintiff  from  proceeding.^  In  this  country,  the 
question  turns  altogether  upon  the  point  whether  a  debt  in  suit 
can  be  attached.^  Wherever  the  affirmative  of  this  question  is 
held,  it  must  follow,  of  necessity,  that  an  attachment,  pending  the 

>  Crawford  v.  Slade,  9  Alabama,  887 ;  122 ;  McEeon  v.  McDennott,  22  Ibid. 
Montgomery  Gas  Ligbt  Qo,  v.  Merrick,    667. 

61  Ibid.  584.    See  Gallego  v.  Gallego,  2         *  Shealy  v.  Toole,  56  Georgia,  210. 
Brockenbrongb,  285.  *  Lynch  v.  Hartford  F.  I.  Co.,  17  Fed- 

>  Crawford  v,  Clute,  7  Alabama,  157  ;    era!  Reporter,  627. 

Crawford  «.  Slade,  9  Ibid.  887.    See  Fit»-        ^  Priv.  Lond.  272  ;  8  Leonard,  210  ; 

gerald  v,  CaldweU,  4  Dallas,  251.  Palmer  v.  Hooks,  1  Ld.  Raymond!,  727 1 

s  Smith  V.  Blatchford,  2  Indiana,  184.  Savage's  Case,  1  Salkeld,  291. 

«  McFadden  «.  0*DonneU,  18  Califor-         "  McCarty  v.  Emlen,  2  Yeates,  190. 
nia,  160  ;  Pierson  v.  McCabill,  21  Ibid.         »  See  Chapter  XXZII. 
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action,  may  be  pleaded  puis  darrein  eontintumce.     In  Alabama 
the  point  came  up  in  a  case  where  the  action  on  the  debt  and  the 
attachment  were  in  the  same  coart,  and  the  plea  was  sustained.^ 
But  where  the  action  and  the  attachment  were  in  courts  of  differ- 
ent jurisdictions  —  the  former  in  a  District  Court  of  the  United 
States,  and  the  latter  in  a  State  Court  —  it  was  decided  by  tiie 
Supreme  Court  of  the  United  States  that  the  plea  was  bad  ou 
demurrer ;  the  court  expressing  the  following  views :  ^  The  plea 
shows  that  the  proceedings  on  the  attachment  were  instituted 
after  the  commencement  of  this  suit.     The  jurisdiction  of  the 
District  Court  of  the  United  States,  and  the  right  of  the  plain- 
tiff to  prosecute  his  suit  in  tiiat  court,  having  attached,   that 
right  could  not  be  arrested  or  taken  away  by  any  proceedings  in 
another  court     This  would  produce  a  collision  in  the  jurisdic- 
tion of  courts,  that  would  extremely  embarrass  the  administration 
of  justice.     H  the  attachment  had  been  conducted  to  a  conclu- 
sion, and  the  money  recovered  of  the  defendant,  before  the  com- 
mencement of  the  present  suit,  there  can  be  no  doubt  that  it 
might  have  been  set  up  as  a  payment  upon  the  note  in  question. 
And  if  the  defendant  would  have  been  protected  pro  tanto,  under 
a  recovery  had  by  virtue  of  the  attachment,  and  could  have 
pleaded  such  recovery  in  bar,  the  same  principle  would  support 
a  plea  in  abatement  of  an  attachment  pending  prior  to  the  c<hq- 
mencement  of  the  present  suit     The  attachment  of  the  debt,  in 
such  case,  in  the  hands  of  the  defendant,  would  fix  it  there,  in 
favor  of  the  attaching  creditor,  and  the  defendant  could  not  after- 
wards pay  it  over  to  the  plaintiff.     The  attaching  creditor  would, 
in  such  case,  acquire  a  lien  upon  the  debt  binding  upon  the  de- 
fendant, and  which  the  courts  of  all  other  governments,  if  they 
recognize  such  proceedings  at  all,  could  not  fail  to  regard.     If 
this  doctrine  be  well  founded,  the  priority  of  suit  will  determine 
the  right.     The  rule  must  be  reciprocal ;  and  where  the  suit  in 
one  court  is  conmienced  prior  to  the  institution  of  proceedings 
under  attachment  in  another  court,   such  proceedings  cannot 
arrest  the  suit ;  and  the  maxim,  qui  prior  est  tempore^  potior  est 
jure^  must  govern  the  case."  ' 

§  703.  Manifestly,  a  pending  attachment  should  have  no  effect 
upon  an  action  by  tiie  creditor  against  his  debtor,  unless  the  at- 
tachment acts  directly  on  the  latter,  and  not  intermediately 
through  anotiier.     Therefore,  where  a  town  placed  money  in  the 

1  Hitt  V.  Lacy,  8  Alabama,  104.  See  *  Wallace  «.  McConneU,  18  Peters^  ISd. 
Herlow  v.  Orman,  8  New  Mexioo,  S91. 
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hands  of  its  agent,  to  be  paid  to  one  who  had  been  employed  by 
the  town,  and  before  it  was  paid  over,  the  agent  was  garnished 
in  a  suit  against  the  party  to  whom  the  money  was  payable; 
which  party  afterwards  brought  suit  i^inst  the  town  for  the 
sum  due  him ;  it  was  held,  that  the  garnishment  of  the  agent 
was  no  defence.^ 

§  703  a.  Equally  manifest  is  it  that  the  pendency  of  an.  attach- 
ment is  no  defence  to  an  action  against  the  garnishee  by  an  as- 
signee of  the  defendant,  to  recover  the  debt  in  respect  of  which 
it  is  sought  to  charge  the  garnishee.  Thus,  where  an  indorsee 
of  a  negotiable  promissory  note  sued  the  maker  thereof,  who 
pleaded  a  pending  garnishment  of  himself  in  an  action  against 
the  payee,  it  was  held  to  be  no  defence.' 

§  70S  b.  As  we  have  seen,  a  plaintiff  may,  by  garnishment, 
attech  a  debt  due  from  himself  to  the  defendant;^  but  this  will 
not  authorize  him  to  plead  such  garnishment,  either  in  abate- 
ment or  in  bar  of  a  suit  by  the  defendant  against  him  for  that 
debt  Thus,  a  Rhode  Island  corporation  sued  B.  and  M.,  of 
New  York,  in  the  United  States  Circuit  Court  for  New  York ; 
and  B.  and  M.  pleaded,  that  before  that  suit  was  instituted  they 
had  brought  suit  in  the  Supreme  Court  of  New  York  against  the 
corporation,  and  had  therein  attached  the  debt  sued  for  by  the 
corporation;  whereby,  under  the  law  of  New  York,  all  sums 
of  money  owing  by  tliem  to  the.  plaintiff  were  held  as  security 
for  the  satisfaction  of  such  judgment  as  they  might  recover 
against  the  corporation.  Upon  demurrer  this  plea  was  held  bad, 
either  in  abatement  or  in  bar;  its  essential  vice  being,  that  it 
sought  to  exclude  the  corporation  from  the  benefit  of  a  cross 
action,  and  to  restrict  it  to  a  defence  of  the  suit  instituted  by 
B.  and  M.  against  it  "We  are,"  said  the  court,  "referred  to 
no  case  in  which  a  defendant  has  been  allowed  to  defeat  an  ac- 
tion at  law  against  him  by  pleadii^  the  existence  of  a  pending 
suit  brought  by  himself  against  his  adversary. "  ^ 

§  704.  The  question  has  arisen,  whether  the  pendency  of  an 
attachment  relieves  the  garnishee  from  accountability  to  the 
defendant,  after  the  termination  of  the  attachment  suit,  for 
interest  on  his  debt  during  the  pendency  of  that  suit     In  the 

1  Clark  V.  Oreat  Barrington,  11  Tkk.        *  Ante,  §  548. 
260.  «  New  England  Screw  Co.  v.  BUren,  8 

*  llaaon  v,  Noonan,  7  Wiaoonsin,  600.     Blatohford,  240. 
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cognate  question  of  the  liability  of  the  garnishee  to  have  judg- 
ment rendered  against  him,  as  such,  for  interest  on  his  debt^  we 
have  seen  that  if  there  is  no  contract  on  his  part  to  pay  interest 
thereon,  he  cannot  be  charged  therewith.^  The  same  rule  was 
applied  in  Massachusetts  to  his  liability  to  the  defendant  after 
the  termination  of  the  attachment  suit  It  was  there  held,  that 
where  interest  accrues  by  way  of  damages  for  the  non-payment 
of  the  debt,  it  cannot  be  recovered  by  the  defendant  from  the 
garnishee  for  the  period  of  time  that  the  attachment  suit  was 
pending.  In  such  case  he  is  in  no  fault  for  not  paying,  and  as 
he  made  no  express  agreement  to  pay  interest,  he  ought  not  to 
be  charged  with  it  But  where  the  debt  is  one  bearing  interest, 
the  interest  is  the  debt  as  much  as  the  principal,  and  he  ou^t 
to  pay  it' 

In  Pennsylvania,  in  cases  where  it  does  not  appear  that  the 
debt  bore  interest,  it  was  held  to  be  clearly  the  general  rule,  that 
a  garnishee  is  not  liable  for  interest  while  he  is  restrained  from 
the  payment  of  his  debt  by  the  legal  operation  of  an  attachment; 
unless  it  should  appear  that  there  is  fraud,  or  collusion,  or  un- 
reasonable delay  occasioned  by  the  conduct  of  the  garnishee.' 
It  was,  therefore,  held,  that  an  attachment  might  be  pleaded  in 
l^ar  of  interest  on  the  debt,  during  the  pendency  of  the  attach- 
ment, although  the  garnishee  had  not  paid  anything  under  the 
attachment,  and  it  had  been  discontinued.^  This  rule  proceeds 
upon  the  presumption,  that  the  garnishee,  being  liable  to  be  called 
upon  at  any  time  to  pay  the  money,  has  not  used  it  But  where 
one  attaches  money  in  his  own  hands,  no  necessity  exists  for  his 
holding  it  to  answer  the  attachment,  and  consequently  no  pre- 
sumption arises  that  he  has  not  used  It;  and  he  will,  therefore, 
be  charged  with  interest  during  the  pendency  of  the  attachment^ 

§  704  a.  In  reference  to  the  question  of  the  garnishee's  right 
to  set  up  a  garnishment  as  a  defence  against  his  liability  to  the 
defendant  for  interest  on  his  debt  during  the  pendency  of  tiie 
garnishment  proceeding,  it  is  of  first  importance  that  liiat  pro- 
ceeding should  appear  to  have  been  a  lawful  one  as  against  the 
garnishee ;  for  if  he  was  garnished  under  a  void  process,  and  after 
being  discharged  therefrom  the  attachment  defendant  sue  him 

1  Ante,  S  665.  ^  Updegraff  o.  Spring,  11  SeigMnt  ft 

*  Oriental  Bank  v.  Tremont  Ins.  Co.,    Bawle,  188. 

4  Metcalf,  1 ;  Bickford  v.  Rice,  105  Mass.         *  WUling  v,  Conaeqna,   Peten  C.  GL 
840  ;  Hantressv.  Barbank,  111  Ibid.  213.    801. 

•  Fitzgerald  v.  Oaldwell,  2  Dallas,  216 ; 
Weber  v.  Carter,  1  Philadelphia,  22L 
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on  his  debt,   the  garnishment  will  afford  him  no  protection 
against  the  payment  of  interest  dm*ing  its  pendency.  ^ 

§  705.  In  pleading  a  pending  attachment  in  abatement,  the 
plea  must  contain  averments  of  all  the  facts  necessary  to  give 
jurisdiction  to  the  court  in  which  the  attachment  is  pending,  and 
must  show  whether  the  whole  or  what  portion  of  the  debt  has 
been  attached.  A  plea,  therefore,  setting  forth  that  the  defend- 
ant had  been  summoned  as  garnishee,  under  process  issued  on  a 
judgment,  but  not  stating  the  amount  of  the  judgment,  is  bad  on 
general  demurrer.^  In  Ohio,  it  was  held,  that  the  previous  gar- 
nishment of  the  defendant,  in  another  State,  and  the  making  of 
an  order  by  the  court  in  the  garnishment  case,  requiring  the  gar- 
nishee to  pay  into  court  the  amount  of  his  indebtedness,  to  satisfy 
the  attaching  creditor,  was  a  good  defence  to  an  action  in  Ohio 
by  the  attachment  defendant  against  the  garnishee  for  the  same 
debt,  though  the  money  had  not  been  paid  into  the  court  having 
cognizance  of  the  garnishment^  And  where  a  judgment  debtor 
is  charged  as  garnishee,  and  pays  the  debt  under  execution 
against  him  as  such,  and  afterwards  the  judgment  creditor  issues 
execution  against  him,  he  can  apply  to  the  court  out  of  which 
this  execution  issued  for  an  order  to  enter  satisfaction  of  the 
judgment  on  which  it  is  based.  It  is  not  a  case  for  the  inter- 
position of  a  court  of  chancery.* 

§  706.  II.  Where  suit  is  brought  after  Judgment  rendered 
against  the  Q-amishee.  When,  by  a  court  having  jurisdiction  of 
the  action  and  of  the  garnishee,  judgment  is  rendered  against 
him,  and  he  has  satisfied  it  in  due  course  of  law,  such  judgment 
is  conclusive,  against  parties  and  privies,  of  all  matters  of  right 
and  title  decided  by  the  court,  and  constitutes  a  complete  de- 
fence to  any  pending^  or  subsequent  action  by  the  defendant 
against  the  garnishee,  for  the  amount  which  the  latter  was  com- 
pelled to  pay ;  ^  and  this  though  the  court  be  a  foreign  tribunal.  ^ 

1  Hawkins  v.  G^oi^gia  Nat.  Bank,  61  Maine,  116 ;  Holmes  v.  Bemsen,  4  John- 

GeoTgia,  106.  son  Ch'y,  460  ;  20  Johnson,  229 ;   Fos- 

*  Crawford  v.  Clute,  7  Alabama,  157  ;  ter  v.  JoneSi  15  Mass.  185  ;  Hitt  v.  Lacy, 
Crawford  v.  Slade,  9  Ibid.  887  ;  Clark  v.  8  Alabama,  104  ;  Mills  v,  Stewart,  12 
Marbourg,  88  Kansas,  471.  Ibid.  90  ;  Boss  v.  Pitts,  89  Ibid.  606  ; 

*  Baltimore  &  O.  B.  R.  Co.  v.  ICay,  26  Moore  v,  Spackman,  12  Seigeant  k  Bawle, 
Ohio  State,  847.  287  ;  Coates  v.  Roberts,  4  Bawle,  100  ; 

*  Chandler  v,  Faulkner,  5  Alabama,  Anderson  v.  Yonng,  21  Penn.  State,  448  ; 
667.  Cheairs  v.  Slaten,   8  Homphreys,  101 ; 

*  Cole  V.  Flitcraft,  47  Maryland,  812.  Adams  «.  Filer,  7  Wisconsin,  806. 

*  Pott,  i  710  i  Killsa  V.  Lermond,  6        ?  Barrow  v.  Wert,  28  Pick.  270 ;  Tay- 
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Of  course,  such  a  judgment  cannot  affect  the  ri^ts  of  any  one 
not  a  party  or  privy  to  it^  But  while  the  law  generally  pro- 
tects a  garnishee  in  cases  where  it  appears  that  he  has  once  paid 
a  judgment  against  him,  it  at  the  same  time  exacts  the  utmost 
good  faith  on  his  part,  and  requires  the  disclosure  by  him,  in 
the  garnishment  proceedings,  of  all  material  facta  within  his 
knowledge  affecting  his  liability,  and  the  legal  and  equitable 
rights  of  other  claimants  of  the  funds  in  his  hands;  failing  in 
which  he  may  be  subjected  to  a  double  payment  of  his  debt  to 
the  defendant^ 

§  706  a.  A  judgment  in  favor  of  the  garnishee  is  equally  con- 
clusive against  the  plaintiff,  though  obtained  by  means  of  fraud, 
and  even  perjury,  committed  by  the  garnishee.  A  case  arose  in 
New  Hampshire,  where,  after  the  garnishee  had  answered  and 
was  discharged,  the  plaintiff  brought  an  action  on  the  case 
against  him  for  obtaining  his  discharge  by  falsehood  and  fraud 
in  his  disclosure,  averred  in  the  declaration  to  have  been  ^^  wholly 
false,  fraudulent,  wicked,  wilful,  and  designed  to  defraud  the 
plaintiff  of  his  just  claim  against  his  debtor ;  by  reason  of  which, 
the  plaintiff  was  defrauded  and  prevented  from  recovering  his 
debt  against  his  debtor,  and  has  wholly  lost  the  same. "  There 
was  a  demurrer  to  the  declaration,  which  was  sustained,  on  the 
following  grounds:  ^^What  is  the  foundation  of  the  plaintiff's 
claim  and  charge  ?  The  substance  of  his  complaint  is,  that  the 
defendant  had  in  his  hands  funds  for  which  he  ought  to  have 
been  charged  as  trustee  in  that  suit,  and  that  by  fraudulent  con- 
trivance with  B.  (the  defendant  in  the  attachment  suit),  and  by 
falsehood  and  fraud  in  his  disclosure,  he  obtained  an  unjust 
judgment  for  his  discharge.  The  plaintiff,  therefore,  under- 
takes, as  the  foundation  of  his  claim,  to  put  in  issue  the  precise 
point  that  was  adjudged  between  the  same  parties  in  the  former 
suit,  to  wit :  whettier  the  defendant  had  in  his  hands  funds  for 


lor  r.  Phelps,  1  Harris  &  Oill,  492 ;  Gunn  McLain,   10  Yerger,  245  ;  Lawrenoe  9, 

V.  HoweU,  85  Alabama,  144  ;  Cochran  v.  Lane,  9  Illinois  (4  Gllman),  854  ;  Cooper 

Fitch,  1  Sandford  Ch'y,  142 ;  Noble  o.  v.  McClon,  16  Ibid.  485  ;  Gates  v.  Kerby, 

Thompson  Oil  Co.,  69  Penn.  State,  409  ;  18  Missonri,  157 ;  Fnnkhonser  v.  How,  24 

Moi^n  V.  Neville,  74  Ibid.  52 ;  Bolton  v.  Ibid.  44  ;  Dobbins  v.  Hyde,  87  Ibid.  114  : 

Penn.  Company,  88  Ibid.  261  ;  Baltimore  Wilson  v.  Murphy,  45  Ibid.  409  ;  Stranss 

&  0.  B.  R.  Co.  V.  May,  25  Ohio  State,  v.  Ayres,  87  Ibid.  848 ;  Mankin  r.  Chan- 

847 ;  WigwaU  v.  Union  C  &  M.  Co.,  87  dler,  2  Brockenbroa^,  125  ;  Lyman  v. 

Iowa,  129.  Cartwright,  8  £.  D.  Smith,  117. 

1  Wise  V.  Hilton,  4  Maine^  485  ;  OUn         s  parker  v.  Wilson,  61  Yermont,  116. 
9,  Figeroux,  1  McMoUan,  208 ;  Miller  v. 
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which  he  ou^t  in  timt  proceas  to  hav^  beei^  charged  aa  the 
trustee  of  B. 

^  The  same  facts  that  would  be  required  to  maintain  this  dec- 
laration, would  have  been  sufficient  to  charge  the  defendant  as 
trustee  in  the  former  suit.  To  maintain  this  declaration  the 
plaintiff  would  be  obliged  to  show  that,  by  fraudulent  transfers 
and  conveyances,  property  of  B.  came  into  the  possession  of  the 
defendant,  for  which  he  was  chargeable  in  that  suit  as  trustee; 
otherwise  he  would  not  show  that  flie  defendant's  disclosure  was 
false,  or  that  he  had  suffered  any  damage  by  losing  a  security 
for  the  payment  of  his  debt  against  B« ;  but  if  the  same  facts 
had  appeared  in  that  suit,  of  course  the  trustee  would  have  been 
charged. 

^  It  is  quite  manifest  that  in  this  action  the  plaintiff  seeks  to 
try  again  the  same  question  thsJt  was  tried  and  decided  in  the 
former  suit  between  the  same  parties.  This,  on  well-settled 
principles,  he  cannot  be  permitted  to  do;  and  w«  are  not  able  to 
see  any  peculiar  hardship  in  the  applicaticm  of  so  familiar  a  gen- 
eral principle  to  this  case. 

^  This  action  is  of  new  impressioiL  Jf  the  experiment  should 
succeed,  in  all  the  numerous  cases  where  plaintiffs  seek  to 
diarge  trustees  on  the  ground  of  fraudulent  conveyances  made  to 
them  by  debtors,  after  a  judgment  discharging  the  trustees,  they 
might  be  sued  again,  as  in  this  case,  and  the  same  question  tried 
anew  in  another  action. "  ^ 

§  707.  The  discharge  of  a  garnishee  upon  his  examination  is 
no  bar  to  an  action  by  the  defendant  for  any  cause  of  action  ex- 
isting at  the  time  of  the  discharge.'  Nor  does  a  judgment  in 
favor  of  the  garnishee  in  one  attachment  suit  preclude  his  being 
charged  as  garnishee  on  account  of  the  same  debt,  in  another  suit 
in  favor  of  a  different  party.'  Nor  does  the  judgment  against 
the  garnishee  amount  to  res  judicata^  as  between  him  and  the 
defendant,  so  as  to  preclude  the  latter  from  claiming  more  in  his 
action  than  the  garnishee  was  considered,  in  the  attachment 
proceedings,  to  owe.  Were  such  the  case,  it  would  be  in  the 
power  of  a  garnishee,  by  confessing  in  his  answer  a  smaller  in- 
debtedness than  actually  existed,  to  practise  an  irremediable 
fraud  upon  his  creditor.^ 

1  Lyford  v.  Demenitt,  82  New  Hamp,  ing  v.  Siegworth,  29  Penn.  State,  396. 

284.  Sed  cff$/bra^  Smith  v.  Stratton,  56  Yer- 

*  Puffer  V.  Oraves,  6  Foster,  266.  jnont,  862. 
t  SproiU  V.  Trader,  5  Jones,  39 ;  Bread-         4  fiobeson  v.  .Carpenter,  7  Martin,  n.  & 
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§  708.  Though  judgment  against  the  garnishee,  and  satisfac- 
tion thereof,  constitute  a  complete  bar  to  an  action  by  the  attach- 
ment defendant,  to  the  extent  of  the  amount  so  paid,  is  the 
judgment  alone,  without  satisfaction,  such  a  bar  ?  On  this  point 
the  authorities  do  not  agree.  In  England  it  is  held,  that  attach- 
ment and  condemnation  of  a  debt  is  a  bar  to  an  action  upon  the 
same  debt^  In  this  country  the  same  has  been  held  in  Maine,' 
Massachusetts,^  Florida,^  Indiana,^  and  Kentucky.^  The  Circuit 
Court  of  the  United  States  for  ihe  Third  Circuit  held,  that  a 
judgment  in  attachment,  where  the  attachment  was  laid  on  effects 
in  the  plaintiff's  hands,  might  be  pleaded  in  bar,  by  way  of  off- 
set, or  given  in  evidence  on  notice.  ^  In  Pennsylvania  and  Mary- 
land, however,  to  entitle  the  garnishee  to  a  plea  in  bar,  it  must 
appear  that  he  has  been  compelled  to  pay  the  debt,  or  that  an 
execution  has  been  levied  on  his  property.^  And  in  Georgia, 
in  an  action  by  an  indorsee  against  the  maker  of  a  promissory 
note,  transferred  to  him  after  the  maker  had  been  summoned  as 
garnishee,  it  was  decided  that  the  recovery  of  judgment  against 
the  garnishee,  without  satisfaction,  did  not  constitute  a  defence 
to  the  action ;  and  that  if,  after  judgment  obtained  against  the 
maker  of  the  note,  he  should  satisfy  the  judgment  rendered 
against  him  as  garnishee,  the  judgment  on  the  note  would  there- 
by be  extinguished;  except,  perhaps,  for  costs. ^    And  in  Ala* 


80 ;  Brown  v,  Dudley,  88  New  Hamp.  and  disclosed  to  the  conit  that  he  wu 

511 ;   Cameron  v.  Stollenwerck,   6  Ala-  not   liable    as   garnishee,  and  was   dis- 

hama,  704 ;  Baxter  v.   Vincent,   6  Ver-  chaiged ;  and  afterwards,  when  sued  by 

mont,  614;  Barton  17.  Albright,  29  Indiana,  the  defendant,  undertook  to  set  ap  the 

489  ;  Raff  v.  Raff,  85  Penn.  State,  833.  judgment  by  default  in  bar  of  the  ao- 

See  Tarns  v.  Bullitt,  85  Penn.  State,  808,  tion  ;  it  was  held  to  be  no  bar,  although 

where  it  was  held,  that  a  judgment  against  the  judgment  by  default  was    rendered 

a  garnishee  is  no  bar  to  an  action  by  the  before,  and  the  discharge  of  the  garnishee 

assignees  in  insolvency  of  a  defendant,  to  ordered  after,  the  commencement  of  the 

recover  from  him  more  than  he  was  chaiged  defendant's  suit  against  him.    Sai^geant  «i 

for  as  gamishee.  Andrews,  8  Maine,  199. 

1  Savage's  Case,  1  Salkeld,  291;  Mc-         •  Perkins  v.  Parker,  1  Mass.  117;  Hull 

Daniel  v.  Hughes,  8  East,  867  ;  TurbiU's  v.  Blake,  18  Ibid.  158. 
Case,  1  Saunders,  67,  Note  1.  *  Sessions  v.  Stevens,  1  Florida,  288. 

3  Matthews  v,  Houghton,  11  Maine,         *  Covert  v.  Nelson,  8  Blackford,  265 ; 

877  ;  Norris  v.  HaU,  18  Ibid.  882 ;  Mc-  King  v.  Vance,  46  Indiana,  246. 
AUister  v.  Brooks,  22  Ibid.  80.     But  it         *  Cobum  v.  Currens,  1  Bush,  242. 
must  be  a  final  judgment,  not  a  judgment         ^  Cheongwo  v,  Jones,   8  Washington 

by  default  merely.     Therefore,  where,  un-  C.  C.  859. 

der  the  practice  in  Maine,  a  garnishee         *  Lowiy  v.  Lumbermen's  Bank,  2  WatU 

was  defaulted,   and   judgment  was   ren-  &  Sergeant,  210 ;  Brown  v.  SomerviUe,  8 

dered    against    the    goods,    effects,   and  Maryland,  444. 

credits  of  the  defendant  in  his  hands ;         *  Brannon  v.  Noble,  8  Geoigia,  549l 
and  afterwards  on  scire  facias,  he  appeared 
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bama,  satisfaction  of  the  judgment  against  the  garnishee  is 
necessary  to  absolve  him  from  liability.^    And  so  in  Texas. ^ 

The  Supreme  Court  of  Massachusetts,  however,  has  somewhat 
modified  its  first  ruling  on  this  subject,  holding  that  where  it 
does  not  appear  that  execution  has  been  awarded  against  the 
garnishee,  and  that  he  has  been  called  on  or  compelled  to  pay,  it 
is  not  such  a  payment,  merger,  or  discharge  of  the  original  debt 
as  to  be  pleaded  in  bar;^  and  this  position  was  taken  by  the 
United  States  District  Court  for  the  Southern  District  of  New 
York.* 

§  709.  A  case  came  before  Stoby,  J.,  on  the  circuit,  in  which 
the  effect  to  be  given  to  a  judgment  against  a  garnishee,  was 
considered,  where  it  appeared  that  the  plaintiff  in  the  attach- 
ment had,  by  his  neglect  to  comply  with  the  local  laws,  put  his 
judgment  in  a  state  of  suspension,  so  that  execution  could  not 
issue  upon  it,  and  it  could  not  be  revived  by  a  scire  facias.  The 
court  held)  that  the  lien  of  the  judgment  against  the  garnishee 
was  lost  by  the  laches  of  the  plaintiff,  and  that  the  judgment 
was  no  defence  against  an  action  for  the  debt^ 

§  710.  There  can  be  no  doubt  that,  as  a  general  rule,  where  a 
part  or  the  whole  of  the  debt  of  the  garnishee  to  the  defendant 
has  been  paid  under  the  judgment  against  him,  such  payment  is 
as  effectual  a  bar,  eiHier  pro  tanto  or  complete,  to  a  subsequent 
action  by  the  defendant  upon  that  debt,  as  if  the  payment  had 
been  made  to  the  defendant  himsell^  And  where,  in  an  action 
against  the  garnishee  by  his  creditor,  the  attachment  defendant, 
the  agreed  statement  of  facts  submitted  to  the  court  was  silent 
as  to  whether  the  amount  of  the  judgment  against  the  garnishee 
was  equal  to  his  debt  to  the  defendant,  it  was  presumed  to  have 
been  so.^  And  a  payment  of  a  debt  by  one  of  several  joint 
debtors  under  garnishment,  is  a  good  defence  for  all  against  a 
suit  by  the  defendant®  After  a  payment  into  court  by  the  gar- 
nishee of  the  amount  of  his  debt  to  the  defendant,  where  the 

1  Cook  V,  Field,  8  Alabama,  68;  Sharpe  Alabama,  144 ;  Dole  v,  Boutwell,  1  Allen, 

9.  WhartoD,  85  Ibid.  225.  286  ;   Ladd  v.   Jacoba,  64  Maine,   847  ; 

*  Farmer  v,  Simpson,  6  Texas,  808.  Allen  v.  Watt,  79  Illinois,  284 ;  Hannibal 
s  Meriam  v.  Rundlett,  18  Pick.  511.  &  St.  J.  R.  R.  Co.  v.  Crane,  102  Ibid. 
A  McCarty  v.  Steam  PropeUer,  &c.,  4  261 ;   St  Louis,  I.   M.  k  S.  R.  Co.  v. 

Federal  Reporter,  818.  Richter,  48  Arkansas,  849. 

*  Flower  v.  Parker,  8  Mason,  247.  ^  McAllister  v.  Brooks,  22  Maine,  80. 

*  AnU,  i  706 ;   Brown  v.  Dudley,  88         *  Cook  v.  Field,  8  Alabama,  58. 
New  Hamp.  511  j  Gonn  «.  Howellt  86 
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defendant  claims  it  as  exempt,  but  his  claim  is  overruled,  he 
cannot  maintain  an  action  against  the  garnishee  to  recover  Ihe 
debt* 

§  710  a.  Wherever  such  a  payment  would  avail  the  garnishee, 
it  will  equally  avail  one  collaterally  and  eontingently  so  bound 
as  to  become  liable  to  pay  the  debt  in  respect  of  which  the  gar- 
nishee was  charged.  Thus,  where  A.,  a  defendant  in  a  judg- 
ment, removed  the  judgment  to  tilie  appellate  court,  and  in  order 
thereto  gave  a  bail  bond  with  B.  as  surety ;  and  afterwards  A. 
was  compelled  by  an  attachment  proceeding  in  another  State  to 
pay  the  amount  of  the  judgment ;  and  after  such  payment  the 
judgment  was  affirmed  by  the  appellate  court ;  and  B.  was  sued 
on  the  bail  bond ;  it  was  held,  that  A.  's  payment  under  the  at- 
tachment was  a  valid  defence  in  favor  of  B.^ 

§  711.  Where  a  payment  under  a  judgment  against  a  garnishee 
is  relied  on  as  a  defence  to  a  suit  by  the  attachment  defendant, 
it  is  important  to  observe  the  rules  upon  which  it  will  be  sus- 
tained.    They  may  be  compendiously  stated  as  follows :  — 

1.  The  judgment  against  the  garnishee,  under  which  he  al- 
leges he  made  the  payment,  must  be  proved.^  Of  course,  the 
proper  evidence  of  the  judgment  is  a  duly  certified  exemplifica- 
tion of  the  record;  but  in  Massachusetts  it  was  held,  tiiat  a 
recital  of  the  judgment  in  the  exeeution  against  a  garnishee 
justified  him  in  paying  the  amount  thereof,  and  that  the  pay- 
ment so  made  was  a  good  defence  fay  him  in  an  action  against 
him  by  the  attachment  defendant^ 

2.  It  must  have  been  a  valid  judgment  No  payment  made 
under  a  void  judgment,  however  apparently  r^ular  the  proceed- 
ings may  have  been,  can  protect  the  garnishee  against  a  subse- 
quent payment  to  the  defendant  or  his  representatives.  Thus, 
where  an  attachment  was  obtained  against  one  supposed  to  be 
living  in  a  foreign  country,  but  who  was  dead  when  the  suit  was 
commenced,  it  was  held,  that  a  payment  made  by  a  garnishee, 
under  execution,  was  no  defence  against  an  action  by  the  defend- 
ant's administrator;  the  whole  proceedings  in  the  suit  being  a 
mere  nullity.* 

I  Turner  v,  Sioux  City  &  P.  R.  IL,  19        «  Leostfd  v,   Kew  Bedfoid  Sayings 

Nebraska,  241.  Bank,  116  Majss.  210. 

<  Noble  V.  Thompson  OilCa,  69Penn.         *  Loring  v.  Folgor,  7  Qnj^  60(.    See 

SUte,  409.  Ponndi  v.  HoniMr,  57  Alahama,  S4a. 

'  Barton  v.  Smith,  7  Iowa,  85. 
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3.  The  payment  must  not  have  been  voluntary.  Any  payment 
not  made  under  execution  will  be  regarded  as  voluntary,  and, 
therefore,  no  protection  to  the  garnishee ;  ^  unless  the  law  author- 
ized the  court  to  require  the  garnishee  to  pay  the  money  into 
court ;  when  such  a  payment  will  be  regarded  as,  in  legal  effect, 
the  same  as  a  payment  under  execution.^ 

4.  The  payment  must  be  actual,  and  not  simulated  or  con- 
trived. Thus,  where  certain  persons  were  charged  as  garnishees, 
and  credited  the  plaintiff  on  tiieir  books  with  the  amount  of  the 
judgment,  and  debited  the  defendant  with  the  same  amount,  but 
did  not  in  fact  pay  the  money,  it  was  held  to  be  no  payment^ 

5.  The  judgment  under  which  the  payment  was  made  must 
have  been  rendered  by  a  court  having  jurisdiction  of  the  subject^ 
matter  and  the  parties.  If  there  be  a  defect  in  this  respect,  the 
payment  will  be  regarded  as  voluntary,  and  therefore  unavailing.^ 
If,  however,  the  court  have  jurisdiction  of  the  subject-matter  and 
the  parties,  it  will  be  presumed,  when  a  payment  under  the 
judgment  is  pleaded  by  the  garnishee,  that  all  the  proper  steps 
were  taken  to  charge  him ;  ^  and  a  payment  on  execution  under 
its  judgment  will  protect  the  garnishee,  though  the  judgment 
may  have  been  irregular,  and  reversible  on  error  ;^  and  a  rever- 
sal of  it  by  the  defendant  for  irregularity,  after  payment  by  the 
garnishee,  will  not  invalidate  the  payment^    But  if  the  gar- 

1  Wetter  v.  Backer,    1    Broderip    &  Maryland,  444 ;  Cutler  v.  Baker,  ^  Day, 

Bingkam,  491 ;  Edler  v»  Hasche,  67  Wk-  498  ;  Troyer  v.  Sohweiaer,  15  Minnesota, 

consin,  653.    In  Miasonri,  where  a  jndg-  241. 

ment  debtor  was  garnished,  who  paid  the  *  Harmon  «.  Birchard,  8  Blackford, 
judgment  under  an  execution  afterwards  418  ;  Ford  v.  Hnrd,  4  Smedes  &  Marshall, 
issued,  but  which  was  irregular  and  might  688 ;  Robertson  «•  Roberts,  1  A.  K,  Mar- 
haye  been  set  aside  on  his  application,  the  shall,  247 ;  Bichardson  v,  Hickman,  22 
payment  was  held  to  be  no  protection  Indiana,  244  ;  Stimpson  «.  Maiden,  109 
against  the  garnishment.  Home  Mutual  Mass.  813  ;  Laidlaw  v.  Morrow,  44  Mich- 
Ins.  Co.  V.  Gamble,  14  Missouri,  407.  See  igan,  547  ;  Wells  v.  American  Bz.  Go.,  55 
Bnmap  «.  Campbell,   6  Gray,   241.    In  Wisconsin,  23. 

Alabama,   it  is  held,   that    a    garnishee         *  Moigan  v.  Neville,  74  Penn.  StatOi 

against  whom  a  judgment  was  regularly  52. 

rendered,  which  could  have  been  enforced         ^  Atcheson  v.  Smith,   8  B.   Monroe, 

by  execution,  might  satisfy  the  judgment,  502  ;  Lomerson  «.  Hoffman,  4  Zabriskie, 

without  waiting  to  be  coerced  by  execution.  674  :  Pierce  v.  Carleton,  12  Illinois,  858  ; 

Mills  V.  Stewart,  12  Alabama,  90 ;  Mont-  Houston  v.  Walcott,  1  Iowa,  86 ;  Steb- 

gomery  Gas  Light  Co.  v.  Merrick,  61  Ibid,  bins  v.  Fitch,  1  Stewart,  180;  Thompson 

534.  V,  Allen,  4  Stewart  &  Porter,  184  ;  Gunn 

'  Ohio  &  M.  R.  W.  Co.  v.  Alvey,  43  9.  Howell,  35  Alabama,  144 ;  Montgomery 

Indiana,  180  ;  Rocherean  «.  Guidry,  24  Gas  Light  Ca  v.  Merrick,  61  Ibid.  584  ; 

Louisiana  Annual,  294.  Webster  v.  Lowell,  2  Allen,  123. 

'  Wetter  V.  Rucker,  1  Broderip  &  Blng-         ^  Duncan  v.  Ware,  5  Stewart  k  Porter, 

ham,  491.     See  Brown  «.  Soraenrille,  8  119. 
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nishee  contest  the  jurisdiction  of  the  court,  and  his  objection  is 
overruled,  and  judgment  rendered  against  him,  a  payment  made 
by  him  under  that  judgment  cannot  be  collaterally  impeached 
elsewhere,   on  the  ground  that  the  court  had  no  jurisdiction. 
Its  decision  on  that  point  is  conclusive  in  favor  of  the  garnishee.^ 
6.    Though  the  court  have  jurisdiction  of  the  parties,  and  its 
judgment  be  valid  as  against  tiie  garnishee,  yet  if  the  law  require 
the  plaintiff,  as  a  condition  precedent  to  obtaining  execution,  to 
do  a  particular  act,  and  without  performing  the  condition,  he 
obtain  execution,  and  the  garnishee  make  payment  under  it,  the 
payment  will  be  no  protection;  for  it  is  in  the  garnishee's  power 
to  resist  the  payment  imtil  the  condition  be  fulfilled;  failing  in 
which,  his  payment  is  regarded  as  voluntary.     Thus,  in  Pennsyl- 
vania, where  a  statute  required  that  before  payment  could  be 
exacted  from  a  garnishee,  the  plaintiff  should  give  a  bond  to  an- 
swer to  the  defendant,  if  he  should,  within  a  year  and  a  day, 
disprove  or  avoid  the  debt ;  and  a  garnishee  paid  the  amount  of 
the  judgment  to  the  attachment  plaintiff,  without  execution,  and 
without  such  bond  being  given ;  it  was  held,  that,  as  his  defence 
to  an  action  on  the  debt  rested  on  his  having  been  compelled  by 
due  course  of  law  to  pay  it  as  garnishee,  and  he  in  fact  had  not 
and  could  not  have  been  compelled  so  to  pay  it,  the  payment 
he  had  made  was  no  defence  to  the  action.^    The  same  view  was 
entertained  in  Mississippi,^  and  in  lowa.^    In  the  last-named 
State  the  law  provides  that  a  garnishee  shall  not  be  made  liable 
on  a  debt  due  by  negotiable  or  assignable  paper,  unless  such 
paper  is  delivered,  or  the  garnishee  completely  exonerated  or 
indemnified  from  all  liability  thereon,  after  he  may  have  satis- 
fied the  judgment;  and  it  was  there  held,  that  if  such  a  garnishee 
suffer  judgment  to  go  against  him,  in  an  action  against  the  payee 
of  the  paper,  without  requiring  such  exoneration  or  indenmifica- 
tion,  he  cannot  set  up  a  payment  made  by  him  under  the  judg- 
ment as  a  defence  to  an  action  by  an  assignee  of  the  paper,  who 
acquired  title  to  it  before  the  garnishment.^ 

§  712.  To  entitle  a  garnishee  to  the  protection  of  a  judgment 
against  him  as  such,  all  the  facts  required  by  statute  to  enable 
the  attachment  plaintiff  to  hold  the  debt  due  by  the  garnishee, 
must  appear  in  tibe  record  of  the  attachment  suit ;  and  if  it  appear 

1  Wyatt's  Adm'r  v.  Rambo,  29  Alabama,         *  Oldham  v.  Ledbetter,  1  Howaixl  (IfiX 

610  ;  Gunn  v.  Howell,  85  Ibid.  144.  48  ;  Grisson  v.  Reynolds,  Ibid.  570. 

s  Myers  v.  Urich,  1  Binney,  25.    See         «  McPhail  v.  Hyatt,  29  Iowa,  187. 
Moyer  v.  Lobengeir,  4  Watts,  890.  *  Yocnm  v.  White,  86  Iowa,  SS8. 
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that  the  attachment  was  not  legally  Berved  on  the  garnishee,  so 
as  to  reach  the  debt  in  his  hands,  his  answering  as  garnishee, 
and  the  subsequent  judgment  against  him,  will  not  avail  him.^ 

§  713.  Is  the  garnishee  to  be  held  responsible  for  the  regular- 
ity of  the  proceedings  in  the  suit  in  which  he  is  garnished  ?  We 
have  seen  that  he  is  not  allowed  to  take  advantage  of  irregulari- 
ties or  errors  in  those  proceedings,  in  order  to  avoid  or  reverse 
a  judgment  against  him.^  Manifestly,  then,  there  can  be  not 
the  least  obligation  on  him  to  watch  their  regularity,  nor  can  he 
in  any  way  be  held  responsible  for  it* 

§  714.  In  order  to  entitle  one  to  plead  an  attachment  as  a 
conclusive  defence,  there  should  be  no  neglect,  collusion,  or  mis- 
representation on  his  part,  in  the  progress  of  the  attachment 
suit.  For  if  his  conduct  be  deceptive,  and  his  statements  un- 
true, and  especially  if  this  be  so  in  collusion  with  the  attach- 
ment plaintiff,  the  judgment  will  not  be  conclusive  against  his 
creditor.*  Thus,  one  was  summoned  as  garnishee  of  A.,  and 
answered  that  he  was  indebted  to  A.,  clb  guardian^  on  a  promis- 
sory note  given  for  a  parcel  of  land;  which  note  was  secured  by 
deed  of  trust  on  the  land.  The  attachment  plaintiff  traversed 
the  truth  of  the  answer,  alleging  that  the  note  or  debt  was  due 
to  A.  individually,  and  not  as  guardian.  Afterwards,  when  the 
case  was  called  for  trial,  the  garnishee  failed  to  appear ;  and  the 
plaintiff  proceeded  to  introduce  testimony,  and  there  was  judg- 
ment against  the  garnishee.  The  law  afforded  him  means  to 
protect  himself  by  a  bill  of  interpleader,  and  otherwise,  from  an 
unjust  judgment,  but  he  failed  to  avail  himself  thereof.  It  was 
held,  that  the  judgment  against  him,  and  payment  thereof,  did 
not  affect  the  rights  of  the  guardian  or  the  ward,  nor  constitute 
any  defence  against  the  payment  of  the  garnishee's  debt  on  the 
note  to  the  guardian.^ 

In  Delaware  was  a  case,  where  the  judgment  against  the  gar- 
nishee, which  he  set  up  as  a  defence,  was  not  rendered  upon  a 
verdict,  but  upon  a  reference  entered  into  between  the  garnishee 

^  AnUy  §  451  h\  Desha  v.  Baker,  8  51  ;    Bnrton  v.   DiBtrict    Township,    3 1 

Arkansas,  509.  Iowa,  166. 

>  AnUy  §  697.  *  Ante,  §  480  ;   Ooates  v.  Roberts,   4 

*  Palmer  v.  Ballard,  8  Stewart,  826  ;  Rawle,  100  ;  Seward  v.  Heflin,  20  Yer- 

Tnbb  V.  Madding,  Minor,  129  ;   Gilder-  mont,  144  ;  Smith  v,  Dickson,  58  Iowa, 

sleeve  v.   Caraway,    19    Alabama,    246  ;  444  ;  Terre  Haute  &  I.  R.  Co.  v.  Baker, 

Morrison  v.  New  Bedford  Institution,  7  122  Indiana,  433. 

Gray,  267  ;  Wheeler  v.  Aldrich,  13  Ibid.         <^  Horton  v.  Grant,  56  Mississippi,  401 

[643] 


§  716  WHERE  ATTACHMENT  IS  A  DEFENCE,      [CHAP.  XXXVIH. 

and  the  attaching  plaintiff;  and  it  was  sought  to  deprive  him  of 
the  protection  of  his  payment  under  that  judgment  because  it 
was  the  result  of  a  reference;  but  the  court  held  it  to  be  as 
binding  on  him  as  a  verdict,  and,  in  the  absence  of  fraud  or  col- 
lusion, equally  a  protection  to  him.^ 

§  715.  The  importance  of  great  care  in  the  framing  of  a  gar 
nishee's  answer  is  strikingly  enforced,  in  connection  with  the 
subsequent  use  of  the  judgment  against  him  as  garnishee,  as  a 
defence  to  an  action  upon  the  debt  in  respect  of  which  the  judg- 
ment was  rendered.  For  he  cannot  avail  himself  of  such  judg- 
ment, or  of  a  payment  under  it,  as  a  defence,  unless  it  appear 
that  the  money  paid  was  on  account  of  the  same  debt  for  which 
he  is  sued.*  And  as  the  record  of  the  recovery,  including  the 
answer  of  the  garnishee,  must  be  given  in  evidence  in  the  action 
by  the  creditor  against  him  who  was  garnishee,  the  latter  should 
not  fail  to  describe  particularly  in  his  answer  the  debt  in  respect 
of  which  he  is  garnished,  and  to  state  every  fact  within  his 
knowledge  having  any  bearing  upon  his  liability;  so  that,  after- 
wards, the  record  in  the  attachment  suit  shall  exhibit  all  that  is 
necessary  to  a  successful  defence  against  an  action  for  the  same 
debt  Thus,  A.  answered  as  garnishee,  that  he  was  indebted  to 
the  defendant,  as  executor  of  B.,  in  a  certain  sum,  but  did  not 
state  the  nature  of  the  debt.  Afterwards,  on  being  sued  by  an 
assignee  of  a  note  g^ven  by  his  testator  to  the  defendant,  he 
pleaded  in  bar  the  judgment  which  had  been  rendered  against 
him  as  garnishee,  and  payment  thereof;  but  the  plea  was  held 
bad,  on  demurrer,  because  it  did  not  aver  that  the  debt  in  re- 
spect of  which  he  was  garnished  was  the  same  as  that  sued  on.' 
A.  and  B.  were  joint  makers  of  a  note  to  G.  A.  was  summoned 
as  garnishee  of  G.,  and  did  not  answer,  but  suffered  judgment 
by  default  to  be  given  against  him,  and  paid  the  judgment 
Afterwards  A.  and  B.  were  sued  on  the  note  by  G.,  and  set  up 
the  payment  of  the  judgment  as  a  payment  pro  tanto  ;  but  it  was 
held  insufficient,  because  in  itself  affording  no  evidence  that  A* 
was  charged  as  garnishee  on  account  of  the  note.^ 

§  716.    Where  the  answer  of  the  garnishee  is  the  basis  of  tiie 
judgment  against  him,   and  Ihe  matter  constituting  the  gar- 

1  Stille  9.  Lajrton,  2  Harrington,  149.  418.     See  Humphrey  «.   Bann^   ChJce, 

'  Comwell  V,  Hungate,l  Indiana,  166;  Eliz.  691. 
Sangster  v.  Butt,  17  Ibid.  854 ;  Dirlam  v.         4  Hatchinson  v.  Eddy,  29  Maine^  91. 

Wenger,  14  Missomi.  648.  See  Diriam  v.  Wenger,  14  MiaBoori,  648. 

*  Harmon  v.   Birchaid,   8  Blackford, 

[644] 
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nishee's  liability  is  therein  set  forth,  the  record  will  sufficiently 
establish  his  defence,  when  sued  by  the  attachment  defendant; 
but  where  there  was  judgment  by  default  against  the  garnishee, 
for  want  of  answer,  he  must  either  be  deprived  of  his  defence, 
because  the  record  does  not  show  for  what  liability  he  was 
charged,  or  be  permitted  to  show  that  fact  by  parol  proof.  As 
it  is  an  invariable  rule  that  the  garnishee  shall  not  be  required 
to  pay  his  debt  twice,  there  can  be  no  doubt  that  he  may  by  parol 
proof  identify  the  debt  for  which  he  was  charged  with  that  on 
which  he  is  sued ;  and  it  was  so  held  in  Alabama.  ^ 

§  717.  Usually,  as  between  the  garnishee  and  the  defendant 
in  the  attachment,  difficulty  may  not  arise  from  insufficiency  in 
the  garnishee's  answer;  but  as  between  the  garnishee  and  an 
assignee  of  the  debt,  cases  are  likely  to  occur,  in  which  the  gar* 
nidhee  may,  for  want  of  fulness  and  explicitness  in  his  answer, 
be  compelled  to  pay  his  debt  a  second  tima  If  at  any  time  prior 
to  judgment  against  a  garnishee,  he  become  aware  of  an  assign- 
ment of  his  debt,  made  before  the  garnishment,  it  is  his  duty  to 
bring  that  fact  to  the  attention  of  the  court,  in  order  that,  if 
practicable,  the  assignee  may  be  cited  to  substantiate  his  claim, 
or  that  the  court  may  withhold  judgment  If  the  garnishee, 
knowing  the  existence  of  such  an  assignment,  make  no  mention 
of  it  in  his  answer,  the  judgment  against  him  will  be  no  protec- 
tion to  him  against  an  action  by  the  assignee.^  Most  especially 
will  an  assignment  to  himself  of  the  debt  be  of  no  avail  to  him 
after  judgment  against  him  on  his  answer  admitting  assets  in  his 
hands,  but  omitting  to  mention  an  assignment  of  the  assets  to 
him  by  the  defendant^ 

^  Cook  V,  Field,  3  Alabama,  6^,  said :   "  I  am  not  pnpared  to  say,  if  a 

*  Preacott  v.  Hull,  17  Johnson,  284  ;  trustee  make  a  fuU  and  fair  disclosure  of 

Colvin  V.  Hich,  8  Porter,  175  ;  liamkin  all  the  facts  within  his  knowledge,  and 

V,  Phillips,  9  Ibid.  98  ;  Foster  v.  White,  use  aU  reasonable  exertions  to  pieseiTe 

Ibid.  221 ;   Johns  v.  Field,  5  Alabama,  the  rights  of  an  absent  assignee,  that  » 

484  ;   Crayton  v,   Clark,   11   Ibid.  787  ;  judgment  against  him  shall  not  be  a  pro- 

Smoot  V,  Eslava,  28  Ibid.  659 ;  Stockton  tection  to  him  against  such  assignee.    BiU 

V,  Hall,  Hardin,  160 ;  Milliken  v.  Loring,  if  the  trustee  make  but  a  partial  diaclosurej 

87  Maine,  408  ;  Bunker  v,  Gihnore,  40  $o  that  the  court  have  not  opportunity  to 

Ibid.   88 ;  Larrabee  v.  Knight,  69  Ibid.  Judge  of  the  real  merUe  of  the  case,  oim) 

320  ;    Casey  v,   Davis,    100  Mass.   124  ;  there  be  any  indications  of  collusion  be- 

Wardle  r.  Briggs,  131  Ibid.  618  ;  Oreen-  tween  him  and  the  creditor,  the  judgment 

tree  v.  Roeenstock,  84  New  York  Snpe-  should  fumuh  him  no  protection  what- 

rior  Ct.  605  ;  61  New  York,  583  ;  Dawson  ever"    See  Marsh  v.  Davis,  24  Vermont, 

V.  Jones,  2  Houston,  412  ;  Tabor  v.  Van  868. 

Vranken,  89  Michigan,  798.     In  Seward         *  Baker's  Estate,  17  Philadelphia,  510. 
V.   Hefiin,   20  Vermont,   144,  Hali^  J.^ 
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In  Alabama,  the  statutory  practice  is,  where  a  garnishee  fails 
to  answer,  to  render  judgment  nisi  against  him  for  the  full 
amount  of  the  plaintiff's  demand ;  upon  which  judgment  a  scire 
facicLS  iBBues  against  the  garnishee,  returnable  to  the  next  term 
of  the  court,  to  show  cause  why  final  judgment  should  not  be 
entered  against  him;  and  upon  such  scire  facias  being  duly  exe- 
cuted and  returned,  if  the  garnishee  fail  to  appear,  and  discover 
on  oath,  the  court  confirms  the  judgment,  and  awards  execution 
for  the  plaintiff's  whole  judgment  and  costs.  In  a  case  under 
this  practice,  the  garnishee,  without  waiting  for  the  scire  fa4das 
to  issue,  paid  the  plaintiff  the  amount  of  the  judgment  nisi^  and 
on  being  afterwards  sued  by  the  indorsee  of  a  promissory  note 
he  had  given  to  the  attachment  defendant,  pleaded  that  payment 
in  bar.  It  appeared  that  the  writ  in  the  action  on  the  note  was 
served  on  the  maker  of  the  note  prior  to  the  time  when  he  would 
have  been  required  by  the  scire  facias —  if  one  had  been  issued 
—  to  appear  and  answer ;  but  no  scire  facias  was  issued*  The 
court  held,  that  the  suit  on  the  note,  in  favor  of  the  indorsee, 
was  a  notice  to  the  maker  that  his  note  had  been  transferred ; 
and  that  fact  having  been  brought  to  his  knowledge  before  he 
could  have  answered  under  the  scire  faciaSj  and  before  any  final 
judgment  could  have  been  rendered  against  him,  it  was  his  duty 
to  answer,  and  make  known  that  he  had  received  notice  of  the 
transfer  of  the  note ;  and  not  having  done  so,  he  could  not  avail 
himself  of  his  payment  under  the  judgment  nisij  as  a  bar  to  the 
action  on  the  note.^  A  similar  doctrine  was  announced  in 
Indiana.^ 

In  Mississippi,  the  courts  have  gone  very  far  in  requiring  gar- 
nishees to  sustain  the  rights  of  assignees.  It  was  there  held, 
that  the  garnishee,  even  after  execution  issued  against  him, 
upon  learning  that  the  debt  attached  in  his  hands  had  been  as- 
signed previous  to  the  garnishment,  is  bound  to  protect  himself 
against  the  execution  by  a  bill  of  interpleader ;  and  that  if  he 
fail  to  do  so,  and  satisfy  the  judgment,  it  will  be  in  his  own 
wrong,  and  constitute  no  valid  defence  to  the  claim  of  the  as- 
signee.^ But  afterwards,  when  one  against  whom  judgment  had 
been  rendered  as  garnishee,  and  also  as  defendant  in  a  suit  by 
the  assignee  of  the  debt,  filed  a  bill  of  interpleader  against  both 

1  Johns  V.  Field,  5  Alabama,  484.    See  >  Smith  v.  Blatchford,  8  Indiana,  184. 

Colvin  V,  Rich,  8  Porter,  175  ;  Foster  v.  *  Oldham  v.  Ledbetter,  1  Howard  (MLX 

White,  9  Ibid.  221 ;  Kimbroagh  v,  Davis,  48. 
84  Alabama,  583. 
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the  plaintiffs,  the  same  court  heldy  that  it  wovld  not  lie^  and  left 
the  party  to  pay  his  debt  twice.^ 

§  718.  It  is  the  duty,  not  less  than  the  interest,  of  an  assignee 
of  a  chose  in  action,  to  put  it  in  the  power  of  the  maker  to  dis- 
close its  assignment^  in  any  answer  he  may  have  to  give  as  gar- 
nishee of  the  assignor,  by  notifying  him,  and  exhibiting  to  him 
the  evidence  thereof,  that  he  may  be  able  to  state  the  whole 
matter  to  the  court  It  is  not  to  be  considered  that,  in  all  cases, 
a  failure  on  the  part  of  the  assignee  to  exhibit  to  the  maker 
such  evidence  will  defeat  or  seriously  prejudice  his  claim ;  but 
in  any  system  of  practice  where  the  garnishee's  liability  turns 
altogether  on  the  terms  of  his  answer,  and  where  the  effect 
given  to  a  statement  by  him  of  an  assignment  of  the  chose  in 
action,  in  respect  of  which  it  is  sought  to  charge  him,  depends, 
as  in  Massachusetts,  upon  the  evidence  which  the  answer  affords 
of  the  existence  and  legal  efficacy  of  such  assignment,  it  is  in- 
dispensable that  the  assignee  should  produce  to  the  garnishee 
such  evidence  of  his  title  as  will  justify  the  garnishee  in  setting 
but  the  assignment  as  an  existing  fact,  and  as  will  support  the 
assignment  against  the  attaching  creditor.^  Therefore,  where 
A.  gave  an  unnegotiable  note  to  B.,  and  was  afterwards  sum- 
moned as  garnishee  of  B. ;  and  in  his  answer  disclosed  that, 
since  the  service  of  the  writ,  G.  had  informed  him  that  the  note 
was  his  property,  and  that  B.  acted  as  his  agent  in  taking  it, 
but  exhibited  no  evidence  of  his  property  in  the  note ;  and  A.  in 
his  answer  did  not  state  his  belief  that  G.  's  statement  was  true, 
or  that  the  note  was  G.  's,  and  he  was  thereupon  charged  as  gar- 
nishee, and  satisfied  the  judgment ;  and  afterwards  was  sued  by 
G.  on  the  debt;  it  was  held,  that  the  judgment  against  A.,  as 
garnishee,  was  a  good  defence  to  the  action ;  the  main  ground 
assumed  being  that  G.  had  failed  to  exhibit  such  evidence  of  his 
title  as  would  authorize  A.  to  express  his  belief  in  its  existence 
and  validity.^ 

§  719.  It  is  still  more  important  that  notice  of  the  transfer 
of  a  note  should  be  given  to  the  maker,  where,  as  in  some  States, 
such  transfer  takes  effect,  as  regards  him,  only  from  the  time  of 
such  notice ;  for  if,  previous  to  notice,  the  maker  be  subjected  to 

1  Yarboroagh  v.  Thompson,  8  Smedes  *  Wentworth  v.  Weymouth,  11  Maine, 
k  Marshall,  291.  446. 

<  Wood  V.  Partridge,  11  Mass.  488 ; 
McAllister  v.  Brooks,  22  Maine,  80. 
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garnishment  as  a  debtor  of  the  payee,  and  be  compelled  to  pay 
the  amount  of  the  note,  the  assignee  cannot  afterwards  maintain 
an  action  against  him.  Thus,  in  Massachusetts,  in  a  suit 
brought  there  by  the  indorsee  against  the  maker  of  a  promissory 
note,  given  in  Connecticut,  by  one  citizen  of  that  State  to 
another,  and  there  indorsed  to  a  citizen  of  Massachusetts,  — r 
which  note  was  not  negotiable  by  the  law  of  Connecticut ;  it  wa9 
held  to  be  a  good  defence,  that  the  maker,  before  he  had  notice 
of  the  indorsement,  had  been  summoned  as  garnishee  of  the 
payee,  and  had  paid  the  amount  of  the  iiote  on  an  execvtioa 
issued  against  him  as  garnishee.^ 

§  720.  In  pleading  a  recovery  against  the  maker  of  a  note,  ss 
garnishee  of  the  payee,  it  is  not  necessary  that  the  plea  should 
aver,  in  totidem  verbis^  that  the  maker  had  no  notice  of  the 
transfer  of  the  note,  before  he  answered  the  garnishment  If  he 
had  notice,  the  plaintiff  should  reply  the  fact  and  establish  it^ 

§  721.  If  the  garnishment  of  the  maker  of  i^  note,  and  judg« 
ment  against  him,  and  satisfaction  of  the  judgment,  before  he 
has  notice  of  its  transfer,  would  be  held  to  bar  the  right  of  the 
holder  to  recover  against  the  maker,  much  more  will  his  right  be 
barred  where  he  takes  the  note  with  express  notice  of  the  pen- 
dency of  the  garnishment.' 

§  722.  In  as$ump8itj  the  recovery  and  execution  in  the  attach* 
ment  may  either  be  pleaded  specially  or  given  in  evidence  under 
the  general  issue  ;^  but  in  debt  on  bond  it  must  be  pleaded* 
Care  must  be  taken  to  plead  it  properly,  for  if  the  defendant 
fail  for  want  of  a  proper  plea,  it  is  said  that  the  party  must  pay 
the  money  over  again,  and  has  no  remedy  either  in  law  or 
equity.^ 

§  728.  Neither  in  giving  an  attachment  in  evidence  under  the 
general  issue,  nor  in  pleading  it,  is  the  defendant  bound  to  prove 
that  the  plaintiff  in  the  attachment  had  a  sufficient  cause  oi  ac- 
tion. For  it  would  oftentimes  defeat  the  whole  effect  of  the  at- 
tachment laws,  if  the  garnishee  should,  without  the  means  of 
proving  it,  be  held  to  such  proof.®    This  however,  is  held  only 

1  Warren  v.  Copelin,  4  Metcalf,  594.  *  TarbUrs  Case,  1  Saandors,  67,  Note 

*  Mills  V.  Stewart,  12  Alabama,  90.  1 ;  Coates  v.  Boberts,  4  Rawle,  100. 

*  Glanton  v,  Griggs,  5  Georgia,  424.  ^  McDaDiel  v.  Hughes,  S  East,  367 ; 
<  Cook  V.  Field,  8  Alabama,  58.  Morris  v.  Ludlam,  2  H.  Black.  862L 
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in  cases  where  the  attachment  is  laid  in  the  hands  of  third  per- 
sons ;  not  where  the  partj  attaches  money  in  his  own  hands.  In 
that  case,  when  sued  for  the  debt,  the  plaintiff  may  reply  that  he 
was  not  indebted  to  the  defendant,  and  the  defendant  will  be 
held  to  prove  the  debt^ 

1  Sergeant  on  Attochment^  2d  £<litiQn,    HcPtMilel  «•  Hughes,  S  East,  867 ;  Morris 
166  ;  Faramore  v.  Pain,  Cro.  £112.  598 ;    v.  Ludlam,  2  H.  Black.  862. 
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CHAPTER  XXXIX. 

ACTION  FOB  MALICIOUS  ATTACHMENT. 

§  724.  In  the  chapter  on  Attachment  Bonds,  ^  we  considered 
the  responsibility  of  an  attachment  plaintiff  to  the  defendant,  for 
an  attachment  which  was  merely  wrongful,  and  not  obtained 
maliciously  and  without  probable  cause.  We  now  propose  an 
examination  of  the  recourse  of  the  defendant,  upon  common-law 
principles,  for  an  attachment  maliciously  sued  out. 

§  725.  Whether  an  attachment  was  wrongfully  sued  out,  can- 
not be  made  the  subject  of  inquiry  between  the  parties  thereto, 
except  in  the  attachment  suit  itself,  or  in  an  action  brought  by 
the  defendant  therein  against  the  plaintiff  for  the  wrong.  Hence 
where  one  whose  property  had  been  attached  and  sold,  brought 
trover  for  the  value  thereof  against  the  attaching  plaintiff,  and 
it  appeared  that  the  attachment  was  issued  conformably  to 
statute,  it  was  held,  that  it  could  not  be  impeached  in  a  collat- 
eral way  in  such  an  action,  on  the  groimd  that  it  was  wrongfully 
sued  out^ 

§  726.  It  has  been  uniformly  held  in  this  country,  that  an  at- 
tachment plaintiff  may  be  subjected  to  damages  for  attaching  the 
defendant's  property  maliciously  and  without  probable  cause. 
The  defendant's  remedy  in  this  respect  is  not  at  all  interfered 
with  by  the  plaintiff's  having  at  the  institution  of  the  suit,  given 
a  bond,  with  security,  conditioned  to  pay  all  damages  tiie  de- 
fendant might  sustain  by  reason  of  the  attachment  having  been 
wrongfully  obtained ;  ^  nor  is  he  precluded  from  maintaining  his 
action  for  damages  by  his  having  given  a  delivery  bond  for  the 
property  attached ;  ^  nor  by  his  having  consented  to  the  dismissal 

^  Ante,  Chapter  YL  Smith,  9  Bobisson  (La.),  418  ;  Preston  v. 

S  Rogers  v.  Pitman,  2  Jones,  56.  Cooper,    1    Dillon,    589  ;    Lawrence    «. 

*  Sanders  v,  Hughes,  2  Brevard,  496  ;  Hagerman,  66  Illinois,  68  ;  Spaids  v.  Bar- 

Donnell    v.    Jones,    13    Alabama,    490  ;  rett,  57  Ibid.  289. 
Smith  V.  Story,  4  Humphreys,  169  ;  Pettit         *  Alexander  v.  Jacoby,  23  Ohio  States 

V,  Mei-cer,  8  B.   Monroe,  51 ;  Senecal  v,  358. 
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of  the  attachmeDt  suit.^  On  the  contrary,  a  dismissal  by  stipu- 
lation between  the  parties,  providing  that  each  party  should  pay 
his  own  costs,  is  such  a  determination  of  the  action  in  favor  of 
the  defendant  as  will  enable  him  to  maintain  an  action  for  ma- 
licious prosecution.^  But,  in  the  absence  of  any  statute  confer- 
ring the  right,  the  defendant  cannot  maintain  an  action  against 
the  plaintiff  for  the  mere  wrongful  suing  out  of  the  attachment. 
Such  an  action,  as  we  have  seen,  may  be  maintained  on  the  at- 
tachment bond ;  ^  but,  on  common-law  principles,  the  element  of 
malice  is  indispensable  to  authorize  an  action  on  the  case.^ 

§  727.  This  action  cannot  be  maintained  against  an  attach- 
ment plaintiff,  on  account  of  an  attachment  maliciously  obtained, 
without  his  knowledge,  by  an  attorney-at-law  employed  by  him 
to  collect  a  debt ;  ^  but  the  attorney  is  liable  in  such  case ;  and 
where  he  and  his  client  act  in  concert  they  are  both  liable.^ 
And  where  a  person  gave  another  a  carte  blanche  to  use  his  name 
as  plaintiff  in  prosecuting  suits,  without  requiring  to  be  in- 
formed as  to  the  facts  and  circumstances  of  the  suit ;  the  two  to 
share  the  compensation  between  them ;  he  cannot,  if  a  suit  is 
commenced  ih  his  name,  maliciously  and  without  probable  cause, 
shield  himself  from  damages  on  the  ground  of  ignorance,  or  on 
the  pretence  that  he  might  have  supposed  there  was  a  good 
cause  of  action.^  But  if  a  creditor,  living  in  a  different  State 
from  his  debtor,  entrust  a  claim  against  the  latter  to  a  reputable 
attorney  in  the  State  of  the  debtor's  residence  for  collection,  and 
that  attorney  informs  him  that  there  exists  a  ground  for  suing 
out  an  attachment,  and  thereupon  he  orders  the  attachment 
issued,  and,  at  the  attorney's  request,  furnishes  resident  sureties 
in  the  attachment  bond;  if  there  be  no  evidence  of  his  having 
had  other  knowledge  or  information,  malice  cannot  be  imputed 
to  him,  nor  exemplary  or  vindictive  damages  recovered  against 
hiuL® 

§  728.  It  is  no  obstacle  to  the  institution  and  maintenance  of 
this  action,  that  the  attachment  was  obtained  in  a  court  within 
a  foreign  jurisdiction.     The  question  is,  not  where  the  attach- 

1  Spaulding  o.  WaUett,  10  I^oisiana  '^  Kirksey  «.  JoDes,  7  Alabama,  622 ; 

Annoal,  105.  Pollock  v.  Oantt,  69  Ibid.  873. 

<  Einsey  V.  Wallace,  36  California,  462.  «  Wood  o.  Weir,  5  B.  Monroe,  544. 

•  AiUe,  Chapter  VI.  '  Kinsey  r.  Wallace,  36  California,  462. 

4  McKellar   v.    Conch,   34   Alabama,  ^  City  Nat.  Bank  v.  Jeffries,  73  Ala- 

336  ;  Benson  r.  McCoy,  36  Ibid.  710.  bama,  183* 
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ment  issued,  but  whether  it  waa  justifiable.  If  issued  in  a  for- 
eign State,  the  forms  of  the  proceeding  must  be  tested  by  the 
laws  of  that  State ;  but  if  valid  in  form  under  those  laws,  the 
question  still  remains,  whether  the  plaintiff  perverted  those 
forms  to  the  purpose  of  oppression ;  and  this  is  for  the  determi- 
nation of  the  court,  domestic  or  foreign,  in  which  it  may  arise.  ^ 

§  729.  This  action  being  governed  by  the  principles  of  the 
eommon  law  applicable  to  actions  for  malicious  prosecution,' 
case,  and  not  trespass  vi  et  armU^  is  the  proper  form  of  remedy.' 
As  a  general  rule,  it  will  not  lie  until  the  attachment  shall  have 
terminated  in  favor  of  the  defendant;^  but  an  omission  to  aver 
in  the  declaration  its  termination,  is  cured  by  verdict^  If  in 
the  attachment  suit  the  defendant  has  no  opportunity  to  defend, 
this  rule  does  not  apply.  This  was  so  held  in  New  York,  in  a 
ease  where  the  attachment  was  prosecuted  to  judgment  ex  parte^ 
in  the  absence  of  the  defendant ;  ^  and  in  Ohio,  where  the  attach- 
ment was  auxiliary  to  a  pending  suit,  and  the  statute  did  not 
authorize  the  defendant  to  contest  the  truth  of  the  grounds 
averred  by  the  plaintiff  for  obtaining  the  writ^ 

§  730.  In  Alabama,  it  is  not  sufficient  to  aver  that  the  defend- 
ant caused  and  procured  an  attachment  to  be  wrongfully  and 
maliciously  and  without  probable  cause  sued  out  against  the 
plaintiff,  and  that  the  writ  was  placed  in  the  hands  of  a  sheriff, 
and  was  by  him  executed.  The  defendant  must  be  connected  by 
averment  with  the  execution  of  the  process,  by  delivering  the 
writ  to  the  officer,  or  participating  in  his  proceedings.^  But 
in  Missouri,  this  doctrine  was  not  followed.  There,  the  court 
said :  *'  We  are  not  willing  to  concede  that  it  is  necessary  to  the 
maintenance  of  the  action  that  the  defendant  should  in  person 
deliver  the  writ  to  the  officer,  or  be  present  and  point  out  the 
property  and  tell  him  what  to  do.     It  is  the  duty  of  the  court  to 

1  Wiley  V.  Traiwick,  14  Texas,  662.         Sonneborn,  98  United  States,  187 ;  Mc- 
<  Posit  §  732.  Cracken  v.  Covington  C.  N.  Bank,  4  Fed- 

*  Shaver  v.  White,   6  Munford,   110  ;    eral  Reporter,  602. 

Ivy   «.    Bamhartt,    10    Missouri,    151  \         *  Rea  v.  Lewis,  Minor,  $82 ;  Nolle  «. 

Lovier  v.  Gilpin,  6  Dana,  821.  Thompson,  3  Metcalfe  (Ky.),  121  ;  Feazle 

*  Bump  p.   Betts,  19  Wendell,  421 :  v.  Simpson,  2  Illinois  (1  Scammon),  30 ; 
Rea    o.   Lewis,    Minor,   882  ;    Nolle   v.  Spaids  e.  Barrett,  67  Ibid.  289. 
Thompson,  3  Metcalfe  (Ky.),  121 ;  Feazla         <»  Bump  v.  Betts,  19  WendeU,  421. 

p.  Simpson,  2  IlUnois  (1  Scammon),  80 ;         ^  Fortman  o.  Rottier,   8  Ohio  States 

Sloan  V,  McCracken,  7  Lea,  626  ;  Pizley  548. 

V.  Reed,  26  Minnesota,  80  ;  Reynolds  v.         •  Marshall  v.  Betner,  17  Alabama,  832. 
De  Geer,  13  Bradwell,  113  ;  Stewart  v. 
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deliver  the  process  to  its  executive  officer,  and  it  is  the  duty  of 
that  officer  to  levy  the  attachment  on  whatever  property  may  be 
necessary  to  satisfy  the  same.  The  plaintifiP  in  the  suit  sets  the 
whole  proceeding  in  motion  by  making  out  the  affidavit,  and  if 
he  does  the  same  msdiciously,  vexatiously,  and  without  probable 
cause,  and  injury  results  from  his  unlawful  and  wrongful  act, 
he  is  liable  and  must  respond  in  damages.''^ 

§  730  a.  In  such  an  action,  before  the  defendant  can  be  called 
upon  to  sustain  the  truth  of  the  affidavit  upon  which  the  attach- 
ment was  Issued,  the  plaintiff  must  aver  in  his  declaration  that 
the  ground  taken  in  the  affidavit  was  false, ^  and  must  give  some 
evidence  of  its  falsity,  or  of  circumstances  from  which  the  jury 
could  infer  its  falsity.  His  right  to  recover  depends  on  the 
vexatious  use  of  the  process ;  and  to  make  this  out,  the  onu%  is,  in 
the  first  instance,  on  him.^  And  he  must  show  that  the  attach- 
ment was  issued  groundlessly,  before  he  can  recover  for  its  hav- 
ing been  sued  out  vexatiously.^ 

§  731.  In  such  an  action  a  return  of  the  sheriff  on  the  attach- 
ment, ^not  executed  hy  order  of  the  plaintiff ^^^  does  not  disprove 
the  fact  that  an  attachment  wcus  made.  Though  given  in  evi- 
defice  by  the  plaintiff,  he  may  contradict  it,  and  show  by  parol 
proof  that  the  writ  was  executed.^ 

§  732.  The  earliest  adjudication  concerning  this  action  in 
this  country,,  with  which  we  have  met,  was  in  Virginia,  in  1808^ 
when  it  was  decided  that  no  action  could  be  sustained,  unless  it 
appeared  tibat  the  plaintiff,  in  attaching  the  defendant's  property, 
acted  maliciously  and  without  probable  cause ;  and  that  it  was 
not  sufficient  for  the  declaration  to  aver  that  the  attachment  was 
^  without  any  legal  or  Justifiahle  cause ; "  but  it  must  allege  the 
want  of  probable  cause.  ^  This  doctrine  has  since  been  recog- 
nized and  affirmed  in  many  States.^    In  Virginia,  however,   in 

1  Walaer  v.  Thies,  56  Missoari,  89.  ^  Lindsay  v.  Lamed,   17  Mass.  190  ; 

*  Tiller  r.  Shearor,  20  Alabania,  527  ;  Wills  v.  Noyes,  12  Pick.  824 ;  IveB  «l 
Darr  v,  Jackson,  59  Ibid.  208 ;  Flournoy  Bartholomew,  9  Conn.  809 ;  Bump  v. 
r.  Lyon,  70  Ibid.  808.  Betts,  19  Wendell,  421  ;  Boon  v.  Manl, 

'  O'Qrady  «.  Jnlian,  84  Alabama,  88.  Pennington,  2d  Ed.  681 ;  McCnllongh  v. 

See  Burrows  p.  Lehndorff,   8  Iowa,  96,  Grishobber,   4  Watts    &   Sergeant,   201; 

*  City  Nat.  Bank  v.  JeflHes,  78  Ala-  Tomlinson  v.  Warner,  9  Ohio,  108 ;  Fort* 
bama,  188.  man  v.  Rottier,  8  Ohio  State,  548 ;  Law* 

*  Mott «.  Smith)  2  Cranch  0.  C.  88.  rence  v.  Hagerman,  56  Illinois,  68;  Spaids 

*  Yoang  9.  Oregorie,  8  Call,  446;  King  «.  Barrett,  57  Ibid.  289;  Smith  v.  Story, 
r.  Montgomery,  50  California,  115.  4  Hamphreys,  169  ;  Williams  «.  Hnnter, 
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1859,  it  was  held,  that  under  the  broad  and  comprehensive  terms 
of  the  statute  of  jeofails  of  that  State,  adopted  after  the  first 
ruling  on  this  subject,  as  just  stated,  a  declaration  charging  that 
the  attachment  was  sued  out  "wrongfully  and  without  good 
cause,"  was  good  after  verdict ;  because  proof  that  it  was  sued 
out  maliciously  and  without  probable  cause,  would  be  entirely 
consistent  with  the  allegation  as  laid;  and  it  might  well  be  that 
the  same  testimony  relied  on  to  establish  the  latter  would  fur- 
nish sufficient  proof  of  the  former.^  And  in  Illinois,  while  it 
was  recognized  that  the  averment  of  the  want  of  probable  cause 
is  of  the  gist  of  the  action,  it  was  considered  that  the  words 
"  without  any  reasonable  or  probable  cause  "  are  not  indispen- 
sable in  the  declaration,  provided  language  be  used  having  the 
same  meaning,  and  the  want  of  probable  cause  be  included  in 
the  sense  of  the  declaration.^ 

§  782  a.  The  essential  ground  is,  that  the  proceedings  com- 
plained of  were  had  without  probable  cause ;  inasmuch  as,  from 
the  want  of  such  cause,  the  other  main  ingredient,  malice,  may 
be,  and  most  commonly  is,  implied;^  while  from  the  proof  of 
even  express  malice  the  want  of  probable  cause  cannot  be  in- 
ferred. It  is,  therefore,  important  to  determine  what  is  probable 
cause.  It  is  not  referable  to  the  state  of  facts  actually  existing 
when  the  attachment  suit  was  brought,  without  regard  to  whether 
the  plaintiff  therein  knew  of  those  facts,  and  based  his  proceed- 
ings upon  them ;  for,  in  the  language  of  the  Court  of  Appeals  of 
Virginia,  that  "  would  be  in  effect  to  allow  a  party  sued  for  a 
malicious  prosecution  to  say  to  the  plaintiff,  by  way  of  defence, 
*  It  is  true  you  are  innocent  of  the  offence  with  which  you  were 
charged,  and  at  the  time  of  instituting  the  prosecution  I  knew  of 
no  circumstances  to  justify  me  in  believing  you  to  be  guilty,  and 
did  not  so  believe ;  but  I  have  since  ascertained  that  there  existed 
at  the  time  certain  facts  and  circumstances,  which,  had  they 
been  then  known  to  me,  would  have  warranted  me  in  believ- 
ing  you  guilty. '  "  Probable  cause  is,  therefore,  to  be  referred  to 
the  justifiable  belief  of  the  party,  based  on  a  knowledge,  at  the 


8  Hawks,  645  :  Sfinecal  v.  Smith,  9  Rob-  Dentoch,  86  Missouri,   237  ;    Paraier  v, 

inson  (La.),  418  ;  Wiley  v.  Traiwick,  14  Keith,  16  Nebraska,  91. 

Texas,  662  ;  Sledge  v.  McLaren,  29  Geor-         ^  Spengler  v.  Davy,  15  Grattan,  881. 

gia,  64  ;  Accessory  Transit  Co.  v.  McCer*         <  Spaids  v.  Barrett,  57  Illinois,  289. 

ron,  ISljonisiana  Annual,  214;  Mitchell  9.  *  Walser  v.  Thies,  56   Missouri,  89; 

Mattini^ly,  1  Metcalfe  (Ky. ),  237  ;  Wood  HolUday  v.  Sterling,  62  Ibid.  321. 

V.    Weir,  5  R.  Monroe,  544;  Moody  v. 
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time,  of  facts  and  circumBtances  justifying  that  belief;  or,  in 
other  words,  it  is,  substantially,  belief  founded  on  reasonable 
grounds.  ^ 

§  733.  The  malice  necessary  to  support  this  action  is  any  im- 
proper motive.  It  need  not  imply  malignity,  nor  even  corrup- 
tion, in  the  appropriate  sense  of  those  terms.  That  which  is 
done  contrary  to  one's  own  conviction  of  duty,  or  with  a  wilful 
disregard  of  the  rights  of  others,  whether  it  be  to  compass  some 
unlawful  end,  or  some  lawful  end  by  unlawful  means,  or  to  do  a 
wrong  and  unlawful  act,  knowing  it  to  be  such,  constitutes  legal 
malice.^  If,  for  instance,  a  person  commence  an  action  by  at- 
taching the  goods  of  the  defendant,  knowing  that  he  has  no  cause 
of  action,  he  is  considered  to  have  intended  to  vex,  harass,  and 
injure  him;  and  this  is  sufficient  evidence  of  malice.^  So, 
though  he  have  a  cause  of  action,  if  he  allege,  as  a  ground  for 
obtaining  the  attachment,  that  which  he  knows  to  be  false,  it  is 
express  malice.^  But  the  malice  must  be  against  the  defendant; 
if  it  be  directed  against  a  third  person,  it  will  not  authorize  the 
recovery  by  the  defendant  of  vindictive  damages.  * 

§  734.  In  Massachusetts,  the  action  cannot  be  sustained,  un- 
less the  evidence  be  satisfactory  that  the  plaintiff  knew^  when  he 
commenced  his  action  by  attachment,  that  he  had  no  cause  of 
notion,  and  that  he  acted  maliciously  in  that  behalf.  Therefore, 
where  the  declaration  alleged  that  the  attachment  plaintiff  knew 
he  had  no  lawful  cause  of  action  against  the  defendant  when  the 
action  by  attachment  was  commenced,  and  that  he  acted  ma- 
liciously in  commencing  it  without  any  just  cause,  and  also  in 
attaching  and  detaining  plaintiff's  property;  it  was  held,  that 
the  declaration  was  not  supported  by  evidence  that  he  had  at- 
tached the  property  under  a  belief  that  he  had  a  good  cause  of 

^  Spengler  v.  Davy,  15  Orattaiiy  881.  *  Ives  v,  Bartholomew,  9  Conn.  809; 
In  Illinoia  probable  cause  was  defined  to  Alexander  v.  Harrison,  88  Missouri,  258. 
be  "  a  reasonable  ground  of  suspicion.  In  Alabama  it  was  held,  that  the  obtain- 
supported  by  circumstances  sufficiently  ing  by  the  attachment  plaintiff  of  a  sec- 
strong  in  themselves  to  warrant  a  cau-  ond  attachment,  a  week  after  that  on 
tions  man  in  the  belief  that  the  person  account  of  which  the  action  for  malicious 
accused  is  guilty  of  the  offence  charged,  attachment  is  brought,  might  be  given  in 
Barrett  v.  Spaids,  70  Illinois,  408.  evidence  on  the  question  of  malice.    Byall 

'  Wills  V.  Noyes,  12  Pick.  824 ;  Cul-  v.  Marx,  50  Alabama,  81. 
bertson  v,  Cabeen,  29  Texas,  247  ;  Durr        *  Tomlinson  v,  Warner,  9  Ohio,  108. 
V.  Jackson,  59  Alabama,  208  ;  Nordhaus         *  Wood  v.  Barker,  87  Alabama,  60 ;  1 

V.  Peterson,  54  Iowa,  08  ;  Carothers  «.  Shepherd's  Select  Cases,  811. 
Mcllhenny  Co.,  68  Texas,  188. 
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action,  and  then  maliciously  detained  it  after  he  had  learned 
that  the  suit  was  groundless.^ 

§  73Q.  In  New  Jersey  it  was  held,  that  an  action  for  malicious 
attachment  would  lie,  where  the  attachment  was  sued  out  of  a 
court  having  no  jurisdiction;  and  that  in  the  declaraticHi  it  was 
not  necessary  to  aver  that  the  defendant  kneiv  that  the  court  had 
not  jurisdiction.  And  the  court  refused  to  allow  the  cauae  of 
action  for  which  the  attachment  was  obtained  to  be  riiown  in 
evidence.* 

§  786.  The  doctrine  intimated  in  the  last-cited  case  in  Massa- 
chusetts, that  the  plaintifiP's  belief  of  his  having  a  cause  of  action 
will  protect  him  from  an  action  for  Malicious  prosecution,  has 
been  distinctly  recognized  and  announced  in  other  Stat^  in 
relation  to  the  grounds  on  which  the  attachment  is  sued  out^  aa 
distinct  from  the  question  of  the  existence  of  a  cause  of  action. 
In  North  Carolina,  it  was  decided  that  the  plaintiff's  belief, 
caused  by  the  defendant's  conduct^  tbat  the  defendant  as  allied 
in  the  affidavit  had  absconded,  was  sufficient  to  protect  the 
plaintiff  from  this  action,  although  in  fact  the  defendant  had  not 
absconded.'  So,  in  Pennsylvania  it  was  held,  that  the  question 
was  not  whether  the  attachment  defendant  had  really  absconded, 
but  whether  his  conduct  was  such  as  to  justify  the  plaintiff's 
apprehensions,  and  to  make  recounse  to  the  attachment  a  meas- 
ure of  reasonable  precaution.^  So^  in  Tennessee,  where  the 
plaintiff  sued  out  an  attachment  on  the  ground  that  the  defend- 
ant was  a  non-resident  of  the  State^  when  it  appeared  that^ 
though  he  had  been  two  years  absent  fr(Mn  Hie  State,  and  had 
avowed  his  intention  to  remove,  yet  he  had  not  in  fact  changed 
his  domicile;  and  the  attachment  was  dismissed;  and  the  de- 
fendant brought  his  action  against  the  plaintiff  for  damages ;  it 
was  held,  that  a  recovery  could  not  be  had  merely  on  the  ground 
that  the  attachment  had  been  obtained  when  it  ought  not  to  have 
been,  but  that  the  probable  cause  given  by  the  defendant  must 
be  taken  into  consideration  as  a  defence.^ 

§  787.    But  though  the  plaintiff's  belief  may  protect  hiln  from 
an  action  for  malicious  prosecution,  the  question  still  arises,  as 

1  etoue  V.  Swift,  4  Pick.  889.  See  Alex*        *  WQliaiiM  «.  Hanter,  8  Hawkib  54S. 
ander  v.  Harrison,  88  ML«isoiiri,  258.  *  McCnUongh  «.  Gruhobber,  4  Watts 

*  Boon  V,  Hani,  Pennington,  8d  Ed.  a  Sergeant,  201. 
681.  *  Smith  «,  Stoiy,  4  Hnmphre^  169. 
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to  what  will  justify  such  a  belief.  In  reference  to  the  cause  of 
action  it  may  be  easy  to  show  the  grounds  of  the  belief;  but  per- 
haps not  so,  in  regard  to  the  special  ground  laid  for  obtaining 
the  attachment.  In  such  case  it  has  been  considered  that  mere 
representations  made  to  the  plaintiff  by  third  parties,  that  the 
defendant  was  about  to  abscond,  without  any  evidence  that  the 
charge  was  true,  or  that  the  plaintiff  had  any  reason  to  believe 
it  true,  or  made  any  inquiry  into  the  matter,  were  no  ground  of 
defence  to  him  when  sued  for  malicious  prosecution.^ 

§  7S8.  In  Alabama,  where,  as  we  have  seen,^  actual  damage 
for  a  merely  wrongful  attachment  may  be  recovered,  when  no 
malice  existed  or  is  averred,  the  plaintiff's  belief  of  the  exist- 
ence of  a  cause  of  action,  or  of  facts  authorizing  the  issue  of  an 
attachment,  may  be  given  in  evidence  to  repel  the  presumption 
of  malice,  and  tfiereby  prevent  the  recovery  of  exemplary  or  vin- 
dictive damages ;  ^  and  the  declarations  which  the  plaintiff  made 
at  the  time  the  attachment  was  issued,  as  to  his  reasons  for 
having  it  issued,  may  be  given  in  evidence  as  a  part  of  the  res 
ffestcB.^  And  so,  in  Louisiana,  it  was  considered  that  if  it  was 
apparent  that  the  plaintiff  in  the  attachment  had  a  sufEicient  or 
very  probable  cause  of  action,  and  was  prevented  from  gaining  a 
judgment  by  some  technical  objection,  or  irregularity  in  the 
proceedings,  which  could  not  be  foreseen,  the  probability  and 
justice  of  the  demand  might  be  pleaded,  and  given  in  evidence 
in  mitigation  of  a  claim  for  vindictive  damages.^ 

These  cases  are  equivalent  to  a  recognition  of  the  common-law 
principle  we  have  been  considering;  for  it  is  admitted  that  the 
plaintiff's  beliei^  on  proper  grounds,  would  be  sufficient  to  pro- 
tect him  from  a  recovery  of  those  damages  which,  but  for  pecu- 
liar statutes,  would  be  authorized  by  the  common  law,  and  could 
be  recovered  only  on  common-law  grounds. 

§  739.  In  the  cases  cited,  in  which  probable  cause  for  the 
attachment  is  inquired  into  as  a  bar  to  the  action,  it  will  be 
found  that  no  opportunity  existed  to  investigate  and  determine 
that  point  in  the  attachment  suit  Where,  as  in  some  States, 
the  attachment  defendant  may  preliminarily  controvert  and  dis- 

1  Schiimpf  V,  McArdle,  18  Texas,  868.  1  Shepherd's  Sel.  Cases,  811 ;  Dothard  v. 

s  Ante,  S  157.  Sheid,  69  Alahama,  136. 
'  Donnell  o.  Jones,  18  Alabama,  490  ;        *  Cox  v,  Bobinson,  8  Bobirson  (La.), 

White  V.  Wyley,  17  Ibid.  167.  818. 
*  Wood  V.    Barker,  87  Alabama,  60; 
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prove  the  truth  of  the  affidavit  on  which  the  attachment  issued, 
that  point  could  not  properly  become  the  subject  of  investigation 
in  the  action  for  malicious  prosecution.  For  if  the  truth  of  the 
affidavit  was  tried  in  the  attachment  suit,  and  determined 
against  the  plaintiff  there,  the  matter  would  be  re%  jtidicata^  and 
of  course  he  could  not,  when  sued  bj  the  defendant,  set  up  the 
truth  of  the  affidavit  as  a  defence.^  On  the  other  hand,  the  at- 
tachment defendant,  if  the  affidavit  should  have  been  found  to  be 
true,  would  be  equally  precluded,  in  the  action  for  malicious 
prosecution,  from  contesting  that  point ;  or  if  he  failed  to  put  it 
in  issue  in  the  attachment  suit,  it  would  be  an  admission  of  the 
allegation  in  the  affidavit,  which  he  could  not  afterwards  retract 
or  deny. 

§  740.  But  even  where  this  course  may  be  pursued,  it  has 
been  held,  that  an  appearance  to  the  attachment,  entering  special 
bail,  and  confessing  judgment  for  only  a  part  of  the  sum  de- 
manded, is  not  a  waiver  of  the  injury ;  for,  said  the  court,  "  the 
defendant  had  no  alternative  but  to  enter  special  bail  or  see  his 
property  sacrificed  for  what  was  in  fact  not  due.  An  appear- 
ance thus  extorted  is  surely  not  an  admission  that  the  means 
employed  were  legal;  and  a  creditor  cannot  compel  the  pay- 
ment even  of  a  just  debt  by  illegal  means. "  * 

§  741.  In  a  suit  for  wrongfully  and  vexatiously  suing  out  an 
attachment,  on  the  ground  of  an  intended  departure  of  the 
debtor  from  the  State,  it  is  not  admissible  for  the  defendant  to 
give  in  evidence,  as  proof  of  probable  cause,  declarations  of  the 
debtor  made  a  few  days  before  the  issue  of  the  attachment, 
which,  when  it  was  issued,  had  not  come  to  the  knowledge  of 
the  attachment  plaintiff.  Declarations  accompanying  an  act  of 
a  party,  from  which  act  an  inference  is  sought  to  be  drawn 
prejudicial  to  him,  are  admissible  in  evidence,  as  characterizing 
the  act,  and  as  explanatory  of  the  intention  with  which  it  was 
done.  But,  to  form  a  part  of  the  res  gestce,  such  declarations 
must  be  made  at  the  time  the  act  they  are  supposed  to  character- 
ize was  done,  and  must  be  calculated  to  elucidate  and  unfold  the 
nature  and  quality  of  the  facts  they  were  intended  to  explain, 
and  ^o  to  harmonize  with  those  facts  as  obviously  to  constitute 
one  transaction.  Declarations  not  of  this  character,  whether 
made  before  or  after  the  act  with  which  it  is  sought  to  connect 

1  Hayden  v.  Sample,  10  Missouri,  215. 

>  Foster  v.  Sweeney,   14  8ei|;eaut  k  Bawie,  886. 
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them,  are  not  part  of  the  res  gestcBy  but  independent  facts,  and 
are  not  admissible  in  evidence.^ 

§  742.  In  such  a  case  as  that  stated  in  the  next  preceding  sec- 
tion, it  is  equally  inadmissible  for  the  plaintiff  to  rebut  the 
evidence  of  probable  cause,  by  proof  that  it  was  generally  re- 
puted in  the  neighborhood  in  which  he  lived  that  he  was  going 
abroad  on  a  temporary  visit,  and  would  shortly  return.^ 

§  742  a.  As  neither  indebtedness,  pecuniary  embarrassment, 
nor  insolvency  is  per  se  a  ground  for  attachment,  so  neither  can 
justify  the  wrongful  suing  out  of  an  attachment,  or  mitigate  the 
offence  of  malice  in  obtaining  it  The  pecuniary  condition  of 
the  defendant  is  only  admissible  in  evidence  on  a  trial  of  an 
action  for  malicious  attachment,  when  it  contributes  to  support 
some  proposition  which  becomes  material  on  the  trial.  Thus, 
where  evidence  was  given  of  a  sale  by  the  attachment  defendant 
of  property  at  "  a  low  down  price ; "  and  further  evidence  was 
given  that  the  defendant,  not  long  before  the  attachment  issued, 
admitted  ^^  that  he  was  involved, "  and  ^^  that  he  was  broke ;  "  it 
was  held,  that  this  evidence  was  clearly  pertinent  to  the  ques- 
tion of  the  bona  fides  of  the  sale ;  though  standing  alone,  it  would 
be  inadmissible  in  justification  or  mitigation  of  the  offence  of 
malice.'  And  the  insolvency  of  the  attachment  defendant  may 
be  given  in  evidence  as  a  circumstance  to  be  considered  by  the 
jury  in  ascertaining  the  damage  he  had  sustained  by  his  credit 
being  injured.^ 

§  748.  It  has  been  decided  in  Alabama,  that  the  attachment 
plaintiff,  when  sued  for  malicious  prosecution,  is  not  confined, 
in  his  defence,  to  showing  that  the  facts  on  which  he  sued  out 
the  attachment  existed  and  amounted  to  a  probable  cause ;  but 
he  may  show  that  other  causes  existed,  for  which,  under  the 
statute,  the  attachment  might  have  issued.  For  instance,  where 
the  ground  on  which  the  attachment  was  obtained  was,  that  the 
defendant  was  about  to  dispose  of  his  property  fraudulently,  with 
intent  to  avoid  the  payment  of  the  debt  sued  for;  it  was  held,  in 
the  action  for  malicious  prosecution,  that  the  question  was,  not 
whether  the  precise  ground  stated  in  the  affidavit  was  true,  but 
whether  the  attachment  was  wrongfully  or  vexatiously  sued  out ; 

1  Hayiff  v.  Taylor,  18  Alabama,  824.  *  Lockhartv.  Woods,  88  Alabama,  681. 

>  Pitts  «.  BarroQghs,  6  Alabama,- 783  ;  *  Donnell  p.  Jones,  18  Alabama,  490. 
Havia  v.  Taylor,  18  Ibid.  824.  See  Mayfield  v.  Cotton,  21  Texas,  1. 
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and  that  it  was  a  complete  defence,  if  the  attachment  plaintiff 
could  show  that  any  one  of  the  causes  existed  which  would  have 
warranted  him  in  resorting  to  the  process ;  for  instance,  that  the 
defendant  was  about  to  remove  his  property  out  of  the  State, 
with  intent  to  avoid  the  payment  of  the  debt  upon  which  the 
attachment  was  founded.^  In  the  same  State,  it  was  also  in- 
timated, that  it  might  be  shown  to  the  jury,  to  repel  the  pre- 
sumption of  malice,  that  the  plaintiff  was  indebted  to  the 
defendant  in  another  State,  and  ran  away  from  there  with  his 
property  to  avoid  the  payment  of  his  debte.'  And  it  was  there 
decided,  that  while  it  was  inadmissible  for  the  defendant  to  prove 
that,  when  he  sued  out  his  attachment,  there  was  another  attach- 
ment in  the  hands  of  the  sheriff  against  the  same  party,  yet  he 
might  prove  that  another  attachment  had  been  issued,  and  his 
knowledge  of  that  fact,  previous  to  the  issuing  of  his  attachment, 
as  tending  to  rebut  the  presumption  of  malice  in  him.*  And  so 
he  may  show  in  evidence  that  the  attachment  was  taken  out 
under  advice  of  counsel;  which  is  good  to  rebut  the  idea  of 
malice,  but  not  as  a  justification.^ 

§  744.  When,  in  the  attachment  suit,  the  plaintiff  shall  have 
recovered  judgment,  it  is,  until  reversed,  conclusive  of  probable 
cause,  so  far  as  indebtedness  enters  into  that  question ;  and  in 
the  action  for  malicious  attachment  there  can  be  no  re-examina- 
tion of  that  point.  ^  Not  so,  however,  when  the  judgment  in  the 
attachment  suit  was  for  the  defendant  There,  the  attachment 
plaintiff,  when  sued  for  malicious  attachment,  may,  in  order  to 
show  probable  cause,  give  evidence  to  prove  that  there  was  a 
debt,  though  he  failed  to  recover  on  it.  The  question  is  not 
whether  a  demand  shall  be  recovered,  upon  which  a  jury  has 
before  passed,  and  the  court,  upon  their  verdict,  has  considered 
ought  not  to  be  recovered;  but  whether  the  attachment  plaintiff 
had  probable  cause  for  instituting  the  proceeding,  and,  if  he  had 
not,  whether  he  was  influenced  by  malice.  Any  evidence,  then, 
which  goes  to  establish  the  existence  of  the  demand  at  the  time 
the  attachment  was  issued,  tends  to  prove  probable  cause,  and 

1  Kirksey  v.  Jones,  7  Alabama,  622  ;         *  Raver  o.  Webster,  8  Iowa,  602 ;  Stone 

Lockbart  v.  Woods,  88  Ibid.  681.  v.  Swift,  4  Pick.  889 ;  Alexander  v.  Har^ 

^  Melton  o,  Troutman,   15  Alabama,  riaon,  88  Missouri,  268. 
686.  *  Jones  v.  Kirksej,  10  Alabama,  SS9  ; 

*  YarboTongh  v,  Hudson,  19  Alabama,  Burr  v.  Jackaon,  69  Ibid.  208. 
668  ;  Goldsmith  v.  Picard,  27  Ibid.  142  ; 
Lockbart  v.  Woods,  88  Ibid.  681. 
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to  rebut  thei  presumption  of  malice  which  would  arise  from  the 
discharge  of  the  defendant  in  the  attachment  suit^ 

§  745.  The  rules  as  to  damages,  applicable  in  other  cases  of 
malicious  prosecution,  apply  to  actions  for  malicious  attachment 
Those  rules  are  thus  expressed  by  Mr.  Greenleaf :  ^^  Whether  the 
plaintiff  has  been  prosecuted  by  indictment,  or  by  civil  proceed- 
ings, the  principle  of  awarding  damages  is  the  same ,  and  he  is 
entitled  to  indemnity  for  the  peril  occasioned  him  in  regard  to 
his  life  and  liberty,  for  the  injury  to  his  reputation,  his  feelings, 
and  his  person,  and  for  all  the  expenses  to  which  he  necessarily 
has  been  subjected.  And  if  no  evidence  is  given  of  particular 
damages,  yet  the  jury  are  not  therefore  obliged  to  find  nominal 
damages  only.  Where  the  prosecution  was  by  suit  at  common 
law,  no  damages  will  be  given  for  the  ordinary  taxable  costs,  if 
they  were  recovered  in  that  action ;  but  if  there  was  a  malicious 
arrest,  or  the  suit  was  malicious  and  without  probable  cause,  the 
extraordinary  costs,  as  between  attorney  and  client,  as  well  as 
all  other  expenses  necessarily  incurred  in  defence,  are  to  be 
taken  into  the  estimate  of  damages. "  ^ 

In  Alabama  it  was  held,  that  fees  paid  to  counsel  for  defend- 
ing the  original  suit,  if  reasonable  and  necessarily  incurred, 
might  be  proved  and  taken  into  consideration  by  the  jury  in  the 
assessment  of  damages;^  and  that  injuries  to  the  credit  and 
business  of  a  merchant,  resulting  from  taking  out  an  attachment 
against  him  on  the  ground  of  fraud,  might  legitimately  be 
averred  and  proved.^  And  so  in  Illinois.^  But  where,  in  such 
a  case,  a  witness  was  asked  ^  what  was  the  usual  profit  made  by 
such  establishments  in  the  neighborhood  of  the  plaintiff,  in  the 
same  kind  of  business,"  the  question  was  held  inadmissible, 
because  such  testimony  could  furnish  no  reliable  data  for  deter- 
mining the  loss  sustained  by  the  plaintiff ;  while  its  tendency 
was  to  multiply  the  issues  before  the  jury  almost  indefinitely.^ 

1  Marshall  v,  Betner,  17  Alabama,  882.         *  Goldsmith  «.   Picaid,  27  Alabama, 

See  Oaddis  v.  Loid,  10  Iowa,  141.  142  ;  O'Grady  v.    Jalian,   84  Ibid.   88  ; 

*  2  Greenleaf  on  Evidence,  §  456.    See  Floamoy  v.  Lyon,  70  Ibid.  808. 
Walser  v,  Thies,  56  Missouri,  89.  *  Lawrence  o.  Hagerman,  56  Illinois,6& 

*  Marshall  v,  Betner,  17  Alabama,  882.         *  O'Grady  v.  Jalian,  84  Alabama,  88. 
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THE  LEADING  STATUTORY  PROVISIONS  OF  THE  SEVERAL  STATES  AND 
TERRITORIES  OF  THE  UNITED  STATES,  IN  RELATION  TO  SUITS  BY 
ATTACHMENT. 

ALABAMA. 

Attachments  may  issue — I.  To  enforce  the  collection  of  a  debt,  whether  it 
be  due  or  not  at  the  time  the  attachment  is  taken  out :  U.  For  any  moneyed 
demand  the  amount  of  which  can  be  certainly  ascertained  :  III.  To  recover 
damages  for  a  breach  of  contract,  when  the  damages  are  not  certain  and 
liquidated :  IV.   When  the  action  sounds  in  damages  merely. 

The  following  are  the  grounds  upon  which  an  attachment  may  be  obtained: 

1.  When  the  defendant  resides  out  of  the  State;  or, 

2.  Absconds;  or, 

3.  Secretes  himself  so  that  the  ordinary  process  of  law  cannot  be  served  on 
him;  or, 

4.  Is  about  to  remove  out  of  the  State ;  or, 

5.  Is  about  to  remove  his  property  out  of  the  State,  so  that  the  plaintiff  will 
probably  lose  his  debt,  or  have  to  sue  for  it  in  another  State;  or, 

6.  Is  about  fraudulently  to  dispose  of  his  property;  or, 

7.  Has  fraudulently  disposed  of  his  property ;  or, 

8.  Has  money,  property,  or  effects,  liable  to  satisfy  his  debts,  which  he 
fraudulently  withholds. 

In  cases  where  the  cause  of  action  comes  under  either  of  the  first  two  classes 
above  named,  the  plaintiff,  his  agent  or  attorney,  must  make  affidavit  of  the 
amount  of  the  debt  or  demand,  and  that  it  is  justly  due;  and  that  one  of  the 
enumerated  grounds  of  attachment  exists  ;  and  that  the  attachment  is  not 
sued  out  for  the  purpose  of  vexing  or  harassing  the  defendant. 

In  cases  where  the  cause  of  action  comes  under  either  of  the  third  and  fourth 
classes  above  named,  the  plaintiff,  his  agent  or  attorney,  in  addition  to  the 
affidavit  required  in  other  cases,  must  make  affidavit  of  the  special  facts  and 
circumstances,  so  as  to  enable  the  officer  granting  the  writ  to  determine  the 
amount  for  which  a  levy  must  be  made. 

Before  the  writ  issues,  the  plaintiff,  his  agent  or  attorney,  must  execute  a 
bond  in  double  the  amount  claimed  to  be  due,  with  sufficient  surety,  payable 
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to  the  defendant,  with  condition  that  the  plaintiff  will  prosecute  the  attach* 
ment  to  effect,  and  pay  the  defendant  all  such  damages  as  he  may  sustain 
from  the  wrongful  or  vexatious  suing  out  the  attachment. 

A  non-resident  of  this  State  may  sue  out  an  attachment  against  a  non- 
resident for  an  existing  debt,  or  ascertained  liability;  but  the  plaintiff,  his 
agent  or  attorney,  must,  in  addition  to  the  oath  in  other  cases,  swear  that, 
according  to  the  best  of  his  knowledge,  information,  and  belief,  the  defendant 
has  not  sufficient  property  within  the  State  of  his  residence,  wherefrom  to 
satisfy  the  debt ;  and  must  also  give  bond  as  in  other  cases,  with  surety  resi- 
dent in  this  State.  ^ 

ARKAl^SAS. 

The  plaintiff  in  a  civil  action  may,  at  or  after  the  commencement  thereof, 
have  an  attachment  against  the  property  of  the  defendant,  in  the  cases  and 
upon  the  grounds  hereinafter  stated. 

I.  In  an  action  for  the  recovery  of  money,  where  the  action  is  against — 

1.  A  defendant  who  is  a  foreign  corporation,  or  a  non-resident  of  Uie 
State;  or, 

2.  Who  has  been  absent  therefrom  four  months ;  or, 

3.  Has  departed  from  this  State,  with  intent  to  defraud  his  creditors ;  or, 

4.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  summons ;  or, 

5.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him  ;  or, 

6.  Is  about  to  remove  or  has  removed  his  property,  or  a  material  part  thereof, 
out  of  this  State,  not  leaving  enough  therein  to  satisfy  the  plaintiff's  claim, 
or  the  claim  of  the  defendant's  creditors;  or, 

7.  Has  sold,  conveyed,  or  otherwise  disposed  of  his  property,  or  suffered  or 
permitted  it  to  be  sold,  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay 
his  creditors;  or, 

8.  Is  about  to  sell,  convey,  or  otherwise  dispose  of  his  property,  with  such 
intent. 

An  attachment  shall  not  be  granted  on  the  groond  that  the  defendant  is  a 
foreign  corporation,  or  a  non-resident  of  this  State,  for  any  claim  other  than  a 
debt  or  demand  arising  upon  contract. 

II.  An  attachment  may  be  issued  against  the  property  of  a  defendant  in  an 
action  to  recover  possession  of  personal  property,  where  it  has  been  ordered  to 
be  delivered  to  the  plaintiff,  and  where  the  property,  or  part  thereof,  has  been 
disposed  of,  concealed,  or  removed,  so  that  the  order  for  its  delivery  cannot  be 
executed  by  the  officer. 

An  order  of  attachment  Ib  made  by  the  clerk  of  the  court  in  which  the  action 
18  brought  for  the  recovery  of  money,  where  there  is  filed  in  his  office  an  affi- 
davit of  the  plaintiff,  or  some  one  in  his  behalf,  showing  — 

1.  The  nature  of  the  plaintiff's  claim: 

2.  That  it  is  just: 

8.   The  amount  which  the  affiant  believes  the  plaintiff  ought  to  recover :  and, 

4.   The  existence  in  the  action  of  some  one  of  the  grounds  for  an  attachment 

above  enumerated  under  the  first  subdivision,  and  in  the  case  mentioned  in 

*     1  Code  of  Alabama,  1886. 
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the  second  subdiTision,  where  it  is  shown  by  such  affidavit,  or  by  the  return 
of  the  sheriff  or  other  officer  upon  the  order  for  the  delivery  of  the  property 
daimed,  that  the  facts  mentioned  in  that  subdivision  exist. 

When  the  return  by  the  proper  officer,  upon  a  summons  against  a  defend- 
ant, states  that  he  has  left  the  county  to  avoid  the  service  of  ^e  summons,  or 
has  concealed  himself  therein  for  that  purpose,  it  shall  be  equivalent  to  the 
statement  of  fact  in  the  affidavit. 

An  order  of  attachment  cannot  be  issued  until  there  has  been  executed  in 
his  office,  by  one  or  more  sufficient  sureties  of  the  plaintiff,  a  bond  to  the  effect 
that  the  plaintiff  shall  pay  to  the  defendant  all  damages  which  he  may  sustain 
by  reason  oC  the  attachment,  if  the  order  is  wrongfully  obtained. 

In  an  action  brought  by  a  creditor  against  his  debtor,  the  plaintiff  may, 
before  his  claim  is  due,  have  an  attachment  against  the  property  of  the  debtor, 
where — 

1.  He  has  sold,  conveyed,  or  otherwise  disposed  of  his  property,  or  suffered 
or  permitted  it  to  be  sold,  with  the  fraudulent  intent  to  cheat  or  defraud  his 
creditors,  or  to  hinder  or  delay  them  in  the  collection  of  their  debts ;  or, 

2.  Is  about  to  make  such  fraudulent  sale,  conveyance,  or  disposition  of  his 
property,  with  such  intent;  or, 

3.  Is  about  to  remove  his  property,  or  a  material  part  thereof,  out  of  this 
State,  with  the  intent  or  to  the  effect  of  cheating  or  defrauding  his  creditors, 
or  of  hindering  or  delaying  them  in  the  collection  of  their  debts. ^ 

CALIFORNIA. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time  afterwards, 
may  have  the  property  of  the  defendant  attached  as  security  for  the  satisfac- 
tion of  any  judgment  that  may  be  recovered,  unless  the  defendant  gives  secur- 
ity to  pay  such  judgment,  in  the  following  cases:  — 

I.  In  an  action  upon  a  contract,  express  or  implied,  for  the  direct  payment 
of  money,  where  the  contract  is  made  or  is  payable  in  this  State,  and  is  not 
secured  by  any  mortgage  or  lien  upon  real  or  personal  property,  or  any  pledge 
of  personal  property;  or,  if  originally  so  secured,  such  security  has,  without 
any  act  of  the  plaintiff,  or  the  person  to  whom  the  security  was  given,  become 
valueless. 

II.  In  an  action  upon  a  contract^  express  or  implied,  against  a  defendant 
not  residing  in  this  State. 

The  clerk  of  the  court  issues  the  writ  of  attachment  upon  receiving  an  affi- 
davit by,  or  on  behalf  of,  the  plaintiff,  showing  — 

1.  lliat  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount  of 
such  indebtedness,  over  and  above  all  legal  8etK>ff8  and  counter-claims),  upon 
a  contract,  express  or  implied,  for  the  direct  payment  of  money,  and  that  such 
contract  was  made  or  is  payable  in  this  State,  and  that  the  payment  of  the 
same  has  not  been  secured  by  any  mortgage,  lien,  or  pledge  upon  real  or  per- 
sonal property ;  or,  if  originally  so  secured,  that  such  security  has,  without 
any  act  of  the  plaintiff,  or  the  person  to  whom  the  security  was  given,  become 
valueless;  or, 

1  Manafield'B  DigoBt  of  Statutes  of  Arkansas,  1884. 
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2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount 
of  such  indebtedness,  as  near  as  may  be,  over  and  above  all  legal  set-offs  or 
counter-claims),  and  that  the  defendant  is  a  non-resident  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is  not  prosecuted,  to 
hinder,  delay,  or  defraud  any  creditor  of  the  defendant 

Before  issuing  the  writ,  the  clerk  shall  require  a  ?rritten  undertaking  on  the 
part  of  the  plaintiff,  in  a  sum  not  less  than  two  hundred  dollars,  and  not  ex- 
ceeding the  amount  claimed  by  the  plaintiff,  with  sufficient  sureties,  to  the 
effect  that,  if  the  defendant  recover  judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking. 

Under  the  writ,  all  descriptions  of  property  may  be  attached,  including 
rights  or  shares  which  the  defendant  may  have  in  the  stock  of  any  corporation 
or  company,  and  all  debts  due  the  defendant;  and  garnishees  may  be  sum- 
moned and  charged,  not  only  on  account  of  their  own  debt  to  the  defendant 
but  on  account  of  credits  in  their  hands  belonging  to  him.^ 

^  COLORADO. 

The  plaintiff,  at  the  time  of  issuing  the  summons  in  an  action  on  contract, 
express  or  implied,  or  at  any  time  afterwards  before  judgment,  may  obtain  an 
attachment  against  the  property  of  the  defendant,  unless  the  defendant  give 
good  and  sufficient  security  to  secure  the  payment  of  such  judgment. 

The  plaintiff,  his  agent  or  attorney,  or  some  credible  person  for  him,  must 
make  affidavit  that  the  defendant  is  indebted  to  him  ;  stating  the  nature  and 
amount  of  the  indebtedness,  as  near  as  may  be,  and  alleging  any  one  or  more 
of  the  following  causes  for  attachment;  vis.,  — 

1.  That  the  defendant  is  not  a  resident  of  this  State;  or, 

2.  Is  a  foreign  corporation;  or, 

3.  Is  a  corporation  whose  chief  office  or  place  of  business  is  oat  of  the 
State;  or, 

4.  Conceals  himself,  or  stands  in  defiance  of  an  officer,  so  that  process  of 
law  cannot  be  served  upon  him;  or  has  for  more  than  four  months  been  absent 
from  the  State ;  or  that,  for  such  length  of  time,  his  whereabouts  has  been 
unknown,  and  that  the  indebtedness  mentioned  in  the  affidavit  has  been  due 
during  all  that  period;  or, 

5.  Is  about  to  remove  his  property  or  effects,  or  a  material  part  thereof, 
out  of  this  State,  with  intent  to  de&aud  or  hinder  or  delay  his  creditors,  or 
some  one  or  more  of  them ;  or, 

6.  Has  fraudulently  conveyed  or  transferred  or  assigned  his  proper^  or 
effects,  so  as  to  hinder  or  delay  his  creditors,  or  some  one  or  more  of 
ihem;  or, 

7.  Has  fraudulently  concealed  or  removed  or  disposed  of  his  property  or 
effects,  so  as  to  hinder  or  delay  his  creditors,  or  some  one  or  more  of 
them;  or, 

1  Deering's  Annotated  Codes  and  Statutes  of  California,  188& 
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8.  Ib  about  fraudulently  to  convey  or  transfer  or  assign  his  property  or 
effects,  so  as  to  hinder  or  delay  his  creditors;  or  some  one  or  more  of 
them;  or, 

9.  Is  about  fraudulently  to  conceal  or  remove  or  dispose  of  his  property 
or  effects,  so  as  to  hinder  or  delay  his  creditors;  or  that  he  has  departed,  or 
is  about  to  depart,  from  this  State,  with  the  intention  of  having  his  effects 
removed  from  this  State ;  or, 

10.  That  the  defendant  has  failed  or  refused  to  pay  the  price  or  value  of 
any  article  or  thing  delivered  to  him,  which  he  should  have  paid  for  on  ihe 
delivery  thereof:  or 

11.  Has  failed  or  refused  to  pay  the  price  or  value  of  any  work  or  labor 
done  or  performed,  or  for  any  services  rendered  by  the  plaintiff,  at  the  in- 
stance of  the  defendant,  and  which  should  have  been  paid  at  the  completion  of 
such  work,  or  when  such  services  were  fully  rendered;  or, 

12.  Fraudulently  contracted  the  debt,  or  fraudulently  incurred  the  liability, 
respecting  which  the  suit  is  brought,  or  by  fake  representations  or  false  pre- 
tences, or  by  any  fraudulent  conduct^  procured  money  or  property  of  the 
plaintiff;  or, 

13.  That  the  action  is  brought  upon  an  overdue  promissory  note,  bill  of 
exchange,  or  other  written  instrument  for  the  direct  and  unconditional  pay- 
ment of  money  only,  or  upon  an  overdue  book  account. 

Before  issuing  the  writ  the  plaintiff  must  file  a  written  undertaking,  with 
sufficient  surety,  to  be  approved  by  the  clerk,  in  a  sum  not  less  than  double 
the  amount  claimed,  to  the  effect  that  if  the  defendant  recover  judgment, 
or  if  the  court  shall  finally  decide  that  the  plaintiff  was  not  entitled  to  an 
attachment,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  he  may  sustain  by  reason  of  the  wrongful  suing  out  of 
the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking. 

Attachment  may  be  obtained  on  a  debt  not  due  in  any  of  the  cases  above 
stated,  except  the  first  three. 

At  the  time  of  issuing  a  writ  of  attachment,  or  at  any  time  thereafter,  the 
plaintiff  may  have  a  writ  of  garnishment  issued,  and  thereupon  attach  the 
credits,  effects,  debts,  chages  in  action^  and  other  personal  property  of  the 
defendant  in  the  possession  or  under  the  control  of  any  third  person,  as 
garnishee,  for  the  security  of  any  judgment  the  pUintiff  may  recover  in  such 
action  against  the  defendant.^ 

CONNECTICUT. 

The  mesne  process  in  civU  actions  in  this  State  is  by  summons  or  attachment. 

Attachment  may  be  granted,  upon  all  complaints  containing  a  money  de- 
mand, against  the  estate  of  the  defendant,  both  real  and  personal,  and,  for 
want  thereof,  against  his  body,  in  actions  at  law,  when  not  exempt  from 
imprisonment  on  the  execution  in  the  suit. 

If  the  plaintiff  be  not  an  inhabitant  of  this  State,  or  if  it  do  not  appear  to 
the  authority  signing  the  process  that  he  is  able  to  pay  the  costs  of  the  action 

1  Colorado  Code  of  Procedure,  1890. 
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should  judgment  be  rendered  against  him,  he  shall,  before  such  process  is 
signed,  enter  into  a  recognizance  to  the  adverse  party,  with  some  substantial 
inhabitant  of  this  State,  as  surety,  or  some  substantial  inhabitant  of  this  State 
shall  enter  into  a  recognizance  to  the  adverse  party,  that  the  plaintiff  shall 
prosecute  his  action  to  effect,  and  answer  all  damages,  if  he  make  not  his 
plea  good. 

Atlachments  hold  until  the  suit  is  discharged  or  the  execution  is  levied, 
provided  the  execution  is  levied  within  sixty  days  after  final  judgment  when 
personal  property  is  attached,  and  within  four  months  when  real  estate  is 
concerned. 

Whenever  the  goods  or  effects  of  a  defendant  are  concealed  in  the  hands  of 
his  agent  or  trustee,  so  that  they  cannot  be  found  to  be  attached,  or  where  a 
debt  is  due  from  any  person  to  a  defendant,  or  where  any  debt,  legacy,  or 
distributive  share  is  or  may  become  due  to  the  defendant  from  the  estate  of 
any  deceased  person  or  insolvent  debtor,  the  plaintiff  may  insert  in  his  wnt  a 
direction  to  the  officer  to  leave  a  true  and  attested  copy  thereof,  at  least  twelve 
days  before  the  session  of  the  court  to  which  it  is  returnable,  with  such  agent, 
trustee,  or  debtor  of  the  defendant,  or,  as  the  case  may  be,  with  the  executor, 
administrator,  or  trustee  of  such  estate,  or  at  the  usual  place  of  abode  of  such 
garnishee;  and  it  shall  be  the  duty  of  the  officer  serving  such  writ  to  leave 
a  copy  thereof  according  to  such  direction ;  and,  from  the  time  of  leaving  such 
copy,  all  the  effects  of  the  defendant  in  the  hands  of  any  such  garnishee,  and 
any  debt  due  from  such  garnishee  to  the  defendant,  and  any  debt,  legacy,  or 
distributive  share  due,  or  that  may  become  due  to  him  from  such  executor, 
administrator,  or  trustee  in  insolvency,  not  exempt  from  execution »  shall  be 
secured  in  his  hands,  to  pay  such  judgment  as  the  plaintiff  shall  recover. 

The  garnishee  so  summoned  may  be  required  to  appear  in  court,  and  answer 
on  oath  whether  he  has  any  goods  or  effects  of  the  defendant,  or  is  indebted 
tohim.^ 

DELAWARE. 

In  this  State  there  are  domestic  attachments  and  foreign  attachments. 

Domestic  A  ttachment,  A  writ  of  domestic  attachment  issues  against  an  in- 
habitant of  this  State  after  a  return  to  a  summons  or  capias  sued  and  deliv- 
ered to  the  sheriff,  ten  days  before  the  return  thereof,  showing  that  the 
defendant  cannot  be  found,  and  proof,  satisfactory  to  the  court,  of  the  caose 
of  action;  or  upon  affidavit  made  by  the  plaintiff,  or  some  other  credible  per- 
son, that  the  defendant  is  justly  indebted  to  the  plaintiff  in  a  sum  exceeding 
fifty  dollars,  and  has  absconded  from  the  place  of  his  usual  abode,  or  gone 
out  of  the  State,  with  intent  to  defraud  his  creditors  or  to  elude  process,  as  is 
believed. 

The  writ  of  attachment  commands  the  officer  to  attach  the  defendant  by  aU 
his  goods  and  chattels,  rights  and  credits,  lands  and  tenements,  in  whoee 
hands  or  possession  soever  the  same  may  be  found  in  his  bailiwick;  and  to 
summon  the  defendant's  garnishees  to  appear  in  court  to  dedare  what  goods, 
chattels,  rights,  credits,  moneys,  or  effects  they  have  in  their  hands. 

.  ^  General  Statutes  of  Connecticut,  Revision  of  1887. 
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The  attachment  is  dissolved  by  the  defendant's  appearing  and  patting  in 
special  bail,  at  any  time  before  judgment. 

On  the  return  of  the  writ,  the  oourt  appoints  three  persons  to  audit  the 
claims  of  the  defendant's  creditors,  and  to  adjust  and  ascertain  all  their  de- 
mands, including  that  of  the  attachment  plaintiff.  These  auditors  give  public 
notice  to  the  defendant's  creditors  of  the  time  and  place  of  their  meetings; 
and  they  investigate  any  claims  presented,  in  any  form  they  judge  beet,  and 
may  examine  any  creditor  upon  oath. 

On  the  receipt  of  the  proceeds  of  sale  of  the  property  attached,  the  auditors 
calculate  and  settle  the  proportions  and  dividends  due  the  several  creditors, 
allowing  to  the  creditor  attaching  and  prosecuting  the  same  to  judgment  a 
double  share,  or  dividend,  if  such  shall  not  exceed  his  debt. 

Creditors  failing  to  present  their  claims  to  the  auditors,  or  to  make  proof 
thereof,  are  debarred  from  receiving  any  share  or  dividend  in  the  distribution 
to  be  made  by  the  auditors ;  and,  before  any  creditor  shall  receive  any  divi- 
dend, he  must  enter  into  recognizance,  with  surety,  to  secure  the  repayment  of 
the  same,  if  the  debtor  shall,  within  one  year  thereafter,  appear  in  the  court, 
and  disprove  or  avoid  the  debt  upon  which  the  dividend  is  paid. 

Foreign  Attachment.  A  writ  of  foreign  attachment  issues  against  any  cor- 
poration, aggregate  or  sole,  not  created  by,  or  existing  under,  the  laws  of  this 
State,  upon  affidavit  made  by  the  plaintiff,  or  any  other  credible  person,  that 
the  defendant  is  a  corporation  not  created  by  or  existing  under  the  laws  of 
this  State,  and  is  justly  indebted  to  the  plaintiff  in  a  sum  of  money,  to  be 
specified  in  the  affidavit,  and  which  shall  exceed  fifty  dollars.  And  such  writ 
also  issues  against  any  person  not  an  inhabitant  of  this  State,  after  a  return  to 
a  summons  or  capias  issued  and  delivered  to  the  sheriff,  ten  days  before  the 
return  thereof,  showing  that  the  defendant  cannot  be  found,  and  proof,  satis- 
factory to  the  oourt,  of  the  cause  of  action;  or  upon  affidavit  made  by  the 
plaintiff,  or  some  other  credible  person,  that  the  defendant  resides  out  of 
the  State,  and  is  justly  indebted  to  the  plaintiff  in  a  sum  exceeding  fiftj 
dollars. 

The  writ  of  foreign  attachment  is  framed,  directed,  executed,  and  returned, 
and  the  like  proceedings  had,  as  in  the  case  of  a  domestic  attachment,  except 
as  to  the  appointment  of  auditors  and  distribution  among  creditors:  for  the 
plaintiff  in  foreign  attachment  has  the  benefit  of  his  own  discovery;  and,  after 
judgment,  may  proceed  by  order  of  sale,  fieri  facias^  capias  ad  satisfaciendumj 
or  otherwise,  as  on  other  judgments;  but,  before  receiving  any  sum  under 
such  judgment,  he  must  enter  into  recognizance,  with  surety,  to  secure  the 
repayment  of  the  same,  as  above  stated  in  the  case  of  a  domestic  attachment.^ 


FLORIDA. 

To  obtain  an  attachment  in  this  State,  where  the  debt  or  demand  is  due, 
the  party  applying  for  the  same,  or  his  agent  or  attorney,  must  make  oath  in 
writing,  that  tiie  amount  of  the  d^t  or  sum  demanded  is  actually  due ;  and 
alBO  that  he  has  reason  to  believe  that  the  party  from  whom  it  is  due — 

1  Revised  Statutes  of  Delaware  of  1852,  aa  amended. 
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1.  Will  fraudulently  part  with  his  property  before  judgment  can  be  recov- 
ered against  him;  or, 

2.  Js  actually  removing  his  property  out  of  the  State;  or, 

3.  Is  about  to  remove  it  out  of  the  State ;  or, 

4.  Resides  beyond  the  limits  of  the  State ;  or, 

5.  Is  actually  removing  or  about  to  remove  out  of  the  State;  or, 

6.  Absconds  or  conceals  himself ;  or, 

7.  Is  secreting  his  property,  or  is  fraudulently  disposing  of  the  same ;  or 

8.  Is  actually  removing  or  about  to  remove  beyond  the  Judicial  Circuit  in 
which  he  resides. 

An  attachment  may  be  obtained  on  a  debt  or  demand  not  due,  but  which 
is  to  become  due  within  nine  months  from  the  time  of  applying  for  the  writ, 
if  the  defendant — 

1.  Is  actually  removing  his  property  beyond  the  limits  of  the  State;  or, 

2.  Is  fraudulently  disposing  of  or  secreting  the  same  for  the  purpose  of 
avoiding  the  payment  of  his  just  debts  or  demands. 

To  obtain  the  writ  on  a  debt  not  due,  the  plaintiff,  or  bis  agent  or  attorney, 
must  first  make  oath  in  writing  that  the  amount  of  the  debt  or  demand  claimed 
and  charged  against  the  defendant  is  actually  an  existing  debt  or  demand; 
stating  also  the  time  when  the  debt  or  demand  will  actually  become  due  and 
payable;  and  also  that  the  defendant  is  actually  removing  his  property  beyond 
the  limits  of  the  State,  or  is  fraudulently  disposing  or  secreting  the  same  for 
the  purpose  of  avoiding  the  payment  of  his  just  debt;  satisfactory  proof  of 
which  shall  be  demanded  and  produced  to  the  officer  granting  the  attachment. 

No  attachment  shall  issue  until  the  plaintiff,  by  himself  or  by  his  agent  or 
attorney,  shall  enter  into  bond  with  at  least  two  good  and  sufficient  securities, 
payable  to  the  defendant,  in  at  least  double  the  debt  or  sum  demanded,  con- 
ditioned to  pay  aD  costs  and  damages  the  defendant  may  sustain  in  conse- 
quence of  improperly  suing  out  the  attachment. 

Under  the  writ  of  attachment  garnishees  may  be  summoned,  and  required 
to  answer  an  oath.^ 

GEORGIA. 

Attachments  may  issue  upon  money  demands,  whether  arising  ex  contra^u 
or  ex  delicto^  in  the  following  cases:  — 

1.  When  the  debtor  resides  out  of  the  State;  or, 

2.  Is  actually  removing  or  about  to  remove  without  the  Hmits  of  the 
county;  or, 

8.   Absconds;  or, 

4.  Conceals  himself;  or, 

5.  Resists  a  legal  arrest;  or, 

6.  Is  causing  his  property  to  be  removed  beyond  the  limits  of  the  State. 
Affidavit  must  be  made  by  the  pluntiff,  his  agent  or  attorney  at  law,  that 

the  debtor  has  placed  himself  in  some  one  of  the  positions  enumerated,  and 
also  of  the  amount  of  the  debt  claimed  to  be  due;  and  the  plaintiff  must  also 
give  bond,  with  security,  in  an  amount  at  least  double  the  debt  sworn  to, 

1  McGlellan'8  Digest  of  Laws  of  Florida,  1881. 
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conditioned  to  pay  the  defendant  all  damages  that  he  may  sostain,  and  also 
all  costs  that  may  be  incurred  by  him  in  consequence  of  suing  out  the  attach- 
ment, in  the  event  the  plaintiff  shall  fail  to  recover  in  the  case. 

Affidavit  having  been  made  and  bond  given  in  any  case  specified  above,  the 
officer  must  issue  the  writ;  but  in  cases  next  to  be  mentioned  it  is  otherwise. 

Whenever  a  debtor  has  sold  or  conveyed  or  concealed  his  property  liable  for 
the  payment  of  his  debts,  for  the  purpose  of  avoiding  the  payment  of  the  same; 
or  whenever  a  debtor  shall  threaten  or  prepare  so  to  do,  — histsreditor  may 
petition  the  judge  of  the  Superior  Court  of  the  circuit  where  the  debtor  resides, 
if  qualified  to  act,  and,  if  not,  the  judge  of  any  adjoining  circuit;  fully  and 
distinctly  stating  his  grounds  of  complaint  against  the  debtor,  and  praying  for 
an  attachment  against  the  debtor's  property,  supporting  his  petition  by  affi- 
davit, or  by  testimony  if  he  can  control  it.  The  judge  may  then  grant  an 
attachment ;  or  he  may,  if  he  deem  it  more  proper  under  the  circumstances 
of  the  case  as  presented  to  him,  before  granting  the  attachment,  appoint  a 
day  on  which  he  shall  hear  the  petitioner,  and  the  party  against  whom  the 
attachment  is  prayed  (providing  in  his  order  for  due  notice  to  said  party), 
as  to  the  propriety  of  granting  the  attachment.  And,  if  satisfied  upon  such 
hearing  that  the  attachment  should  not  issue,  he  shall  not  grant  it;  but,  if 
satisfied  that  the  same  should  issue,  he  shall  grant  it. 

When  a  debtor  sells  or  conveys  or  conceals  his  property  liable  for  the  pay- 
ment of  his  debts,  for  the  purpose  of  avoiding  tte  payment  of  the  same ;  or 
whenever  a  debtor  shall  threaten  or  prepare  to  do  so;  his  creditors  may  petition 
the  judge  of  the  Superior  Court,  fully  and  distinctly  stating  his  g^unds  of 
complaint  against  Uie  debtor,  and  praying  for  an  attachment  against  the 
property  of  the  debtor;  supporting  his  petition  by  affidavit,  or  testimony,  if 
he  can  control  the  same. 

When  the  debt  is  not  due,  the  debtor  is  subject  to  attachment  in  the  same 
manner  and  to  the  same  extent  as  in  cases  where  the  debt  is  due ;  except  that, 
where  the  debt  does  not  become  due  before  final  judgment,  execution  upon 
the  judgment  shall  be  stayed  until  the  debt  is  due. 

An  attachment  may  issue  in  behalf  of  a  creditor  against  a  debtor,  where 
the  debt  is  for  property  purchased  by  the  latter  from  the  former,  and  not  paid 
for,  and  where  the  debt  has  become  due,  and  the  property  is  in  the  possession 
of  the  debtor. 

To  obtain  an  attachment  in  such  case,  the  creditor,  his  agent,  or  attorney  at 
law,  must  make  affidavit,  before  some  person  authorized  by  law  to  issue  attach- 
ments, that  the  debtor  has  placed  himself  in  the  position  mentioned  in  this 
act,  and  also  stating  the  amount  claimed  to  be  due,  and  also  describing  the 
property  for  which  the  debt  was  created. 

Bond  must  be  given  as  in  other  cases  of  attachment. 

The  attachment  issued  under  this  act  can  be  levied  only  on  the  property 
described  in  the  affidavit,^ 

IDAHO. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time  afterward, 
may  have  the  property  of  the  defendant  attached  as  security  for  the  satisfao- 

1  Code  of  Georgia,  1882. 
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tion  of  any  judgment  that  may  be  reooyeied,  unleBS  the  defendant  giye  8eoll^ 
ity  to  pay  such  judgment,  in  the  following  cases:  — 

1.  In  an  action  upon  a  judgment,  or  upon  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  not  secured  by  any  mort- 
gi^  or  lien  upon  real  or  personal  property,  or  any  pledge  of  personal  prop* 
erty ;  or,  if  originally  so  secured,  such  security  has,  without  any  act  of  the 
plaintiff,  or  the  person  to  whom  the  security  was  given,  become  valueless. 

2.  In  an  action  upon  a  judgment,  or  upon  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State. 

The  clerk  of  the  court  issues  the  writ,  upon  affidavit  and  undertaking  being 
filed,  by  or  on  behalf  of  the  plaintiff. 
The  affidavit  must  show,  — 

1.  That  the  defendant  is  indebted  to  the  plaintiff,  specifying  the  amount  of 
such  indebtedness  over  and  above  all  legal  set-offs  or  counter-claims,  upon  a 
judgment,  or  upon  a  contract  for  the  direct  payment  of  money,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage  or  lien  upon  real 
or  personal  property,  or  any  pledge  of  personal  property,  or,  if  so  originally 
secured,  that  such  security  has,  without  any  act  of  the  plaintiff,  or  the  person 
to  whom  the  security  was  given,  become  viduelees. 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount  of 
such  indebtedness  over  and  above  all  legal  set-offs  or  counter-claims),  and  that 
the  defendant  is  a  non-resident  of  the  State ;  and, 

3.  That  the  attachment  is  not  sought,  and  the  action  is  not  prosecuted,  to 
hinder,  delay,  or  defraud  any  creditor  of  the  defendant 

The  undertaking  on  the  part  of  the  plaintiff  is  in  a  sum  not  lees  than  two 
himdred  dollars,  nor  exceeding  the  amount  claimed  by  him,  with  sufficient 
sureties,  to  the  effect  that,  if  the  defendant  recover  judgment,  or  if  the  attadi- 
ment  is  wrongfully  issued,  the  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  defendant)  and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  undertaking. 

Real  and  personal  property,  stocks  or  shares,  or  interest  in  stock  and  shares, 
of  any  corporation  or  company,  and  credits,  may  be  attached,  and  gamiabees 
may  be  summoned.^ 

ILLINOIS. 

In  any  court  of  record  having  competent  jurisdiction,  a  creditor  may  have 
an  attachment  against  the  property  of  his  debtor,  when  the  indebtedness  ex- 
ceeds twenty  dollars,  in  any  one  of  the  foUowing  cases:  — 

1.  Where  the  debtor  is  not  a  resident  of  this  State;  or, 

2.  Conceals  himself,  or  stands  in  defiance  of  an  officer,  so  that  prooeas  can- 
not be  served  upon  him ;  or, 

8.  Has  departed  from  this  State  with  the  intention  of  having  his  effects 
removed  from  this  State;  or, 

4.  Is  about  to  depart  from  this  State  with  the  intention  of  having  hia  effectB 
removed  from  this  State ;  or, 

5.  Is  about  to  remove  his  property  from  this  State,  to  the  injury  of  such 
creditor;  or, 

'  Bevised  Statutes  of  Idaho^  1887. 
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6.  Has,  within  two  years  preceding  the  filing  of  the  affidavit  required, 
fraudulently  conveyed  or  assigned  his  effects,  or  a  part  thereof,  so  as  to  hinder 
or  delay  his  creditors;  or, 

7.  Has,  within  two  years  prior  to  the  filing  of  such  affidavit,  fraudulently 
concealed  or  disposed  of  his  property,  so  as  to  hinder  or  delay  his  credit- 
ors; or, 

8.  Is  ahout  fraudulently  to  conceal,  assign,  or  otherwise  dispose  of  his  prop- 
erty or  effects,  so  as  to  hinder  or  delay  his  creditors ;  or, 

9.  Where  the  debt  sued  for  was  fraudulently  contracted  on  the  part  of  the 
debtor:  Provided^  the  statements  of  the  debtor,  his  agent  or  attorney,  which 
constitute  a  fraud,  shall  have  been  reduced  to  writing,  and  his  signature 
attached  thereto  by  himself,  agent,  or  attorney. 

To  obtain  an  attachment,  the  plaintiff,  his  agent  or  attorney,  must  make 
and  file  with  the  clerk  of  the  court  an  affidavit,  setting  forth  the  nature  and 
amount  of  the  indebtedness,  after  allowing  all  just  credits  and  set-offs,  aod 
any  one  or  more  of  the  foregoing  causes,  and  also  stating  the  place  of  resi- 
dence of  the  defendant,  if  known,  and,  if  not  known,  that  upon  diligent 
inquiry  the  affiant  has  not  been  able  to  ascertain  the  same. 

Before  issuing  the  attachment,  the  clerk  shall  take  bond  and  sufficient  secu- 
rity, payable  to  the  defendant,  in  double  the  sum  sworn  to  be  due,  condi- 
tioned for  satisfying  all  costs  which  may  be  awarded  to  the  defendant,  or  to 
any  others  interested  in  the  proceedings,  and  all  damages  and  costs  which  shall 
be  recovered  against  the  plaintiff  for  wrongfully  suing  out  the  attachment. 

Lands,  tenements,  goods,  chattels,  rights,  credits,  moneys,  and  effects  of 
the  debtor,  and  lands  and  tenements  in  and  to  which  the  debtor  has  or  may 
claim  any  equitable  interest  or  title,  may  be  attached. 

When  the  officer  is  unable  to  find  property  of  the  defendant  sufficient  to 
satisfy  the  attachment,  he  shall  summon  the  persons  mentioned  in  the  writ  as 
garnishees,  and  all  other  persons  whom  the  plaintiff  shall  designate  as  hav- 
ing any  property,  effects,  choses  in  action,  or  credits  in  their  possession  or 
power,  belonging  to  the  defendant,  or  who  are  in  any  wise  indebted  to  the 
defendant.^ 

INDIANA. 

The  plaintiff,  at  the  time  of  filing  his  complaint,  or  at  any  time  afterwards, 
may  have  an  attachment  against  the  property  of  the  defendant  in  the  cases 
and  in  the  manner  following:  — 

Where  the  action  is  for  the  recovery  of  money. 

1.  Where  the  defendant,  or  one  of  several  defendants,  is  a  foreign  cor- 
poration, or  non-resident  of  this  State;  or, 

2.  Is  secretly  leaving  or  has  left  the  State,  with  intent  to  defraud  his 
creditors:  or, 

3.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him;  or, 

4.  Is  removing  or  about  to  remove  his  property  subject  to  execution,  or  a 
material  part  thereof,  out  of  this  State,  not  leaving  enough  therein  to  satisfy 
the  plaintiff's  claim ;  or, 

1  Hurd*s  Bevised  Statutes  of  Illinois,  1889. 
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5.  Has  sold,  conveyed)  or  otherwise  disposed  of  his  property  sabjeet  to  eie- 
cation,  or  suffered  or  permitted  it  to  be  sold,  with  the  fraudulent  intent  to 
cheat,  hinder,  or  delay  his  creditors;  or, 

0.  Ts  about  to  sell,  convey,  or  otherwise  dispose  of  his  property  subject  to 
execution,  with  such  intent. 

On  any  of  the  second,  fourth,  fifth,  and  sixth  grounds  of  attachment  the 
writ  may  issue  on  a  course  of  action  not  due. 

No  attachment,  except  for  the  causes  mentioned  in  the  fbnrth,  fifth,  and 
sixth  clauses,  shall  issue  against  any  debtor  while  hu  wife  and  family  remain 
settled  within  the  county  where  he  usually  resided  prior  to  his  absence,  if  he 
shall  not  continue  absent  from  the  State  more  than  one  year  after  he  shall 
have  absented  himself ,  unless  an  attempt  be  made  to  conceal  his  abeenee. 

If  the  wife  or  family  of  the  debtor  shall  refuse  or  are  unable  to  g^ve  an 
account  of  the  cause  <^  bis  absence,  or  of  the  place  where  he  may  be  foondi 
or  give  a  false  account  of  either,  such  refusal,  inability,  or  false  account  shall 
be  deemed  an  attempt  to  conceal  his  absence. 

The  plaintiff,  or  some  person  in  his  behalf,  must  make  ao  affidavit 
showing,  — 

1.  The  nature  of  the  plaintiff's  claim; 

2.  That  it  is  just; 

3.  The  amount  which  he  believes  the  plaintiff  ought  to  reoover; 

4.  That  there  exists  in  the  action  some  one  of  the  grounds  for  an  attach* 
ment  above  enumerated. 

The  plaintiff,  or  some  one  in  his  behalf,  must  execute  a  written  undertak- 
ing, with  sufficient  surety,  to  be  approved  by  the  clerk,  payable  to  the  defend- 
ant, to  the  effect  that  the  plaintiff  will  duly  prosecute  his  proceeding  in 
attachment,  and  will  pay  all  damages  which  may  be  sustained  by  the  defend- 
ant, if  the  proceedings  of  the  plaintiff  shall  be  wrongful  and  oppressive. 

Upon  the  filing  of  such  affidavit  and  written  undertaking,  in  the  office  of 
the  clerk,  he  issues  an  order  of  attachment  to  the  sheriff,  which  binds  the 
defendant's  property  in  the  county,  and  beooaies  a  lien  thereon,  from  the 
time  of  its  delivery  to  the  sheriff,  in  the  same  manner  as  an  execution. 

If  when  an  order  of  attachment  issues,  or  at  any  time  before  or  afterwards, 
the  plaintiff,  or  other  person  in  his  behalf,  shall  file  with  the  clerk  an  affidavit 
that  he  has  good  reason  to  believe  that  any  named  person  has  property  of  the 
defendant  of  any  description  in  his  possession,  or  under  his  control,  which 
the  sheriff  cannot  attach  by  virtue  of  such  order ;  or  that  such  person  is  in- 
debted to  the  defendant,  or  has  the  control  or  agency  of  any  property,  moneys, 
credits,  or  effects;  or  that  the  defendant  has  any  shares  or  interest  in  the 
stock  of  any  association  or  corporation;  the  clerk  shall  issue  a  summons 
notifying  such  person,  corporation,  or  association  to  appear  and  answer  as 
garnishee  in  the  action. 

Any  creditor  of  the  defendant,  upon  filing  his  affidavit  and  written  under- 
taking, as  required  of  the  attaching  creditor,  may,  at  any  time  before  the 
final  adjustment  of  the  suit,  become  a  party  to  the  action,  file  his  complaint, 
and  prove  his  claim  or  demand  against  the  defendant,  and  may  have  any 
person  summoned  as  garnishee  or  held  to  bail  who  has  not  before  been  sum- 
moned or  held  to  bail. 
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Tlie  raoM^  realised  from  the  attaehment  and  the  gamisliees  shall,  ander 
the  direction  of  the  eourt,  be  paid  to  the  several  creditors,  in  proportion  to  the 
amount  of  their  seyeral  elaimi  as  adjusted.^ 


IOWA. 

In  a  eivil  action,  the  plaintiff  may  cause  any  property  of  the  defendant 
which  is  not  exempt  from  execution  to  be  attached  at  the  commencement,  or 
during  the  progress,  of  the  proceedings. 

The  grounds  for  obtaining  the  attachment  are  embodied  in  the  petition, 
setting  forth  the  cause  of  action,  which  must  be  sworn  to,  and  must  state, 
as  the  affiant  verily  believes,  — 

1.  That  the  defendant  is  a  foreign  corporation,  or  acting  as  such;  or, 

2.  Is  a  non-resident  of  the  State ;  or, 

8.  Is  about  to  remove  his  property  out  of  the  State,  without  leaving  suffi- 
cient remaining  for  the  payment  of  his  debts;  or, 

4.  Has  disposed  of  his  property,  in  whole  or  in  part,  with  intent  to  defraud 
his  creditors ;  or, 

5.  Is  about  to  dispose  of  his  property  with  intent  to  defraud  his  credit- 
ors; or, 

6.  Has  absconded,  so  that  the  ordinary  process  cannot  be  served  upon 
him;  or, 

7.  Is  about  to  remove  permanently  out  of  the  oounty,  and  has  property 
therein  not  exempt  from  execution,  and  that  he  refuses  to  pay  or  secure  the 
plaintiff;  or, 

8.  Is  about  to  remove  pennanentiy  out  of  the  State,  and  refuses  to  pay  or 
seeiue  the  debt  doe  the  plaintiff;  or, 

9.  It  about  to  remove  his  iHt>perty,  or  a  part  therectf ,  out  of  the  county,  with 
intent  to  defraud  his  creditors;  or, 

10.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for  the 
porpoee  of  placing  it  beyond  the  reach  of  his  creditors;  or, 

11.  Has  property  or  rights  in  action  which  he  coneeab ;  or, 

12.  That  the  debt  is  due  for  property  obtained  under  false  pretences. 

If  the  plaintiff's  demand  is  founded  on  contract,  the  petition  must  state 
that  something  is  due,  and  as  nearly  as  practicable  the  amount. 

If  the  demand  is  not  founded  on  contract,  the  petition  must  be  presented 
to  some  judge  of  the  supreme,  district,  or  circuit  court,,  who  shall  make 
an  aUowance  thereon  of  the  amount  in  value  of  the  property  that  may  be 
attached. 

Property  of  a  debtor  may  be  attached  previous  to  the  time  when  the  debt 
becomes  due,  when  nothing  but  time  is  wanting  to  fix  an  absolute  indebted- 
ness, and  when  the  petition,  in  addition  to  that  fact,  states  that  the  defendant 
is  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors;  or  that 
he  is  about  to  remove  or  has  removed  from  the  State,  and  refuses  to  make 
any  arrangements  for  securing  the  payment  of  the  debt  when  it  falls  due, 
and  which  removal  or  contemplated  removal  was  not  known  to  the  plaintiff  at 

1  Annetsted  Indiana  Practice  Code,  1888. 
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the  time  the  debt  was  contracted;  or  that  the  defendant  has  disposed  of  his 
property,  in  whole  or  in  part,  with  intent  to  defraud  his  creditors ;  or  that  the 
debt  was  incurred  for  property  obtained  under  false  pretences. 

Before  a  writ  can  be  issued,  the  plaintiff  must  file  with  the  clerk  a  bond, 
for  the  use  of  the  defendant,  with  sureties  to  be  approved  by  the  clerk,  in 
a  penalty  at  least  double  the  yalue  of  the  property  sought  to  be  attached,  and 
in  no  case  less  than  two  hundred  and  fifty  dollars  in  a  court  of  record,  nor  less 
than  fifty  dollars  if  in  a  justice's  court,  conditioned  that  the  plaintiff  will  pay 
all  damages  which  the  defendant  may  sustain  by  reason  of  the  wrongful  suing 
out  of  the  attachment.  In  an  action  on  such  bond,  the  plaintiff  therein  may 
recover,  if  he  shows  that  the  attachment  was  wrongfully  sued  out,  and  that 
there  was  no  reasonable  cause  to  believe  the  ground  upon  which  the  same  was 
issued  to  be  true,  the  actual  damages  sustained  and  reasonable  attorney's  fees 
to  be  allowed  by  the  court;  and,  if  it  be  shown  that  the  attachment  was  sued 
out  maliciously,  he  may  recover  exemplary  damages;  nor  need  he  wait  until 
the  principal  suit  is  determined  before  suing  on  the  bond. 

Debts  due  the  defendant,  or  property  of  his  held  by  third  persons  and 
which  cannot  be  found,  or  the  title  to  which  is  doubtful,  are  attached  by 
garnishment.^ 

KANSAS. 

The  plaintiff  in  a  civil  action  for  the  recovery  of  money  may,  at  or  after  the 
commencement  thereof,  have  an  attachment  against  the  property  of  the  de- 
fendant, upon  the  following  grounds :  — 

1.  AVhen  the  defendant  is  a  foreign  corporation,  or  a  non-resident  of  this 
State ;  but  no  order  of  attachment  shall  be  issued  on  these  grounds,  or  either 
of  them,  for  any  claim  other  than  a  debt  or  demand  arising  upon  contract, 
judgment,  or  decree,  unless  the  cause  of  action  arose  wholly  within  the  limits 
of  this  State,  which  fact  must  be  established  on  the  trial. 

2.  When  the  defendant  has  absconded,  with  the  intention  to  defraud  his 
creditors;  or, 

8.   Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  summons ;  or, 

4.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the  jurisdiction 
of  the  court,  with  the  intent  to  defraud  his  creditors;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors;  or, 

7.  Has  property,  or  rights  in  action,  which  he  conceals;  or, 

8.  Has  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,  his 
property,  or  part  thereof,  with  the  intent  to  defraud,  hinder,  or  delay  his 
creditors;  or, 

9.  Fraudulently  contracted  the  debt,  or  fraudulently  incurred  the  liability 
or  obligation,  for  which  suit  is  about  to  be  or  has  been  brought;  or, 

10  Where  the  damages  for  which  the  action  is  brought  are  for  injuries 
arising  from  the  commission  of  some  felony  or  misdemeamor,  or  the  seduction 
ci  any  female ;  or, 

^  McClain'g  Annotated  Statutes  of  Iowa,  1888. 
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11.  When  the  debtor  has  failed  to  pay  the  price  or  value  of  any  article  or 
thing  delivered,  which,  by  contract,  he  was  bound  to  pay  upon  delivery. 

An  order  of  attachment  is  made  by  the  clerk  of  the  court  in  which  the  action 
is  brought^  when  there  is  filed  in  his  office  an  affidavit  and  an  undertaking. 

The  affidavit  must  be  made  by  the  plaintifE,  his  agent  or  attorney,  and 
show, — 

1.  The  nature  of  the  plaintifPs  claim; 

2.  That  it  is  just ; 

8.   The  amount  which  the  affiant  believes  the  plaintiff  ought  to  recover ;  and, 

4.   The  existence  of  some  one  of  the  above  grounds  for  an  attachment. 

The  undertaking  must  be  executed  by  one  or  more  sufficient  sureties  of  the 
plaintiff,  to  be  approved  by  the  clerk,  in  a  sum  not  exceeding  double  the 
amount  of  the  plaintiff's  claim,  to  the  effect  that  the  plaintiff  shall  pay  to 
the  defendant  all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
if  the  order  be  wrongfully  obtained ;  but  no  undertaking  is  required  where 
the  defendant  is  a  non-resident  of  the  State  or  a  foreign  corporation. 

Under  the  order  of  attachment,  the  officer  may  attach  lauds,  tenements, 
goods,  chattels,  stocks,  rights,  credits,  moneys,  and  effects. 

Garnishees  may  be  summoned,  upon  the  plaintiff,  his  agent  or  attorney, 
making  oath,  in  writing,  that  he  has  good  reason  to  believe,  and  does  believe, 
that  any  person  or  corporation,  to  be  named,  has  property  of  the  defendant 
(describing  the  same)  in  his  possession,  or  is  indebted  to  him ;  and  the  gar- 
nishee stands  liable,  from  the  time  of  service  of  notice  upon  him,  to  the  plain- 
tiff,  for  all  property,  moneys,  and  credits  in  his  hands,  or  due  from  him  to  the 
defendant. 

The  court  or  judge,  in  vacation,  may  appoint  a  receiver,  who  shall  take  pos- 
session of  all  notes,  due-bills,  books  of  account,  accounts,  and  all  other  evi- 
dences of  debt  that  have  been  taken  by  the  officer,  and  proceed  to  settle  and 
collect  the  same. 

When  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of  his  property, 
with  the  fraudulent  intent  to  cheat  or  defraud  his  creditors,  or  to  hinder  or 
delay  them  in  the  collection  of  their  debts ;  or  is  about  to  make  such  sale  or 
conveyance  or  disposition  of  his  property,  with  such  fraudulent  intent;  or  is 
about  to  remove  his  property,  or  a  material  part  thereof,  with  the  intent  or  to 
the  effect  of  cheating  or  defrauding  his  creditors,  or  of  hindering  or  delaying 
them  in  the  collection  of  their  debts,  —  a  creditor  may  bring  an  action  on  his 
claim  before  it  is  due,  and  have  an  attachment  against  the  property  of  the 
debtor. 

In  such  case  the  plaintiff,  his  agent  or  attorney,  must  make  oath,  in  writing^ 
showing  the  nature  and  amount  of  the  plaintiff's  claim,  that  it  is  just,  when 
the  same  will  become  due,  and  the  existence  of  some  one  of  the  grounds  of 
attachment  just  mentioned  as  applicable  to  this  particular  case;  and  then 
an  attachment  may  be  granted  by  the  court  in  which  the  action  is  brought,  or 
by  a  judge  thereof.^ 

1  Genenl  Statutes  of  Kansas,  1889, 
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KENTUCKY. 

The  plaiDtiff  may*  at  or  after  the  oommenoement  of  an  action,  have  an  at* 
taohment  against  the  property  of  the  defendant,  in  the  caees  and  upon  the 
groandfl  hereinafter  stated,  as  a  security  for  the  satisfaction  of  such  judgment 
as  may  be  reoovered:  — 

I.   In  an  action  for  the  recovery  of  money  where  the  action  is  against,  — 

1.  A  defendant  wlio  is  a  foreign  corporation,  or  a  non-resident  of  this 
State;  or, 

2.  Who  has  been  absent  therefrom  four  months ;  or, 

3.  Has  departed  from  this  State  with  intent  to  defraud  his  creditors ;  or, 

4.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  summons ;  or, 
6.   So  conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 

6.  Is  about  to  remove  his  property,  or  a  material  part  thereof,  out  of  this 
Stete,  not  leaving  enough  therein  to  satisfy  the  plaintiilE's  claim,  or  the  claims 
of  defendant's  creditors;  or, 

7.  Has  sold,  conveyed,  or  otherwise  disposed  of  hia  property,  or  suffered  or 
permitted  it  to  be  sold,  with  the  fraudulent  iutent  to  cheat,  hinder,  or  delay 
his  creditors;  or, 

d.  Is  about  to  sell,  convey,  or  otherwise  dispose  of  his  property  with  such 
intent. 

But  an  attachment  shall  not  be  granted  on  the  ground  that  the  defendant 
is  a  foreign  corporation,  or  a  non-resident  of  this  State,  for  any  claim  other 
than  a  debt  or  demand  arising  upon  contract,  express  or  implied,  or  a  judg- 
ment or  award. 

U.  In  an  action  for  the  recovery  of  money  due  upon  a  contract,  judgment, 
or  award,  if  the  defendant  have  no  property  in  thu  State  subject  to  execution, 
or  not  enough  to  satisfy  the  plaintiff's  demand,  and  the  collection  of  the 
demand  will  be  endangered  by  delay  in  obtaining  judgment  or  a  return  of  no 
property  found 

III.  In  an  action  to  recover  the  possession  of  personal  property,  which  has 
been  ordered  to  be  delivered  to  the  plaintiff,  and  which  property,  or  part 
thereof,  has  been  disposed  of,  concealed,  or  removed,  so  that  the  order  for  its 
delivery  cannot  be  executed  by  the  sheriff. 

An  order  of  attachment  is  made  by  the  clerk  of  the  court  in  which  the  action 
is  brought,  in  any  case  mentioned  under  the  first  and  second  heads,  upon  an 
affidavit  of  the  plaintiff  being  filed,  showing, — 

1.  The  nature  of  the  plaintiff's  dum; 

2.  That  it  is  just; 

8.  The  sum  which  the  affiant  brieves  the  plaintiff  oug^t  to  recover;  and, 
4.   The  existence  in  the  action  of  some  one  of  the  groands  for  an  attachment 

above  enumerated  under  the  first  and  second  heads;  and  in  the  case  mentioned 
under  the  third  head,  where  it  is  shown  by  such  affidavit,  or  by  the  return  of 
the  sheriff  upon  the  order  for  the  delivery  of  the  property  claimed,  and  the 
facte  mentioned  under  that  head  exist. 

When  the  return  by  the  proper  officer  upon  a  summons  against  a  defendant 
stotes  that  he  has  left  the  county  to  avoid  the  service  of  the  summons,  or  has 
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concealed  himself  therein  for  thai  purpose,  it  is  equivalent  to  the  statement  of 
the  fact  in  an  affidaTit. 

The  order  of  attachment  shall  not  be  issued  until  there  has  been  executed  in 
the  clerk's  office,  by  one  or  mors  sufficient  sureties  of  the  plaintifE,  a  bond  to 
the  effect  that  the  plaintifE  shall  pay  to  the  defendant  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  if  the  order  is  wrongfully  obtained, 
not  exceeding  double  the  amount  of  the  plaintiff's  claim. 

An  order  of  attachment  binds  the  defendant's  property  in  the  county  which 
might  be  seized  under  an  execution  against  him,  from  the  time  of  the  delivery 
of  the  order  to  the  sheriff,  in  the  same  manner  as  an  execution  would  bind  it ; 
and  the  lien  of  the  plaintiff  is  completed  upou  any  property  or  demand  of  the 
defendant,  by  executing  the  order  upon  it  in  the  manner  directed  by  law. 

A  garnishee  may  be  summoned,  and  is  required  to  answer  on  oath.  Failing 
80  to  answer,  the  plaintiff  may  bring  suit  against  him,  and  in  that  suit  may 
take  an  attachment  against  him  on  any  of  the  grounds  above  stated.^ 


LOUISUNA. 

The  process  of  attachment  in  this  State  belongs  to  the  class  of  proceedings 
known  in  the  Code  of  Practice  as  Conservatory  Acts  which  may  accompany 
the  demand. 

An  attachment  in  the  hands  of  third  persons  is  a  mandate  which  a  creditor 
obtains  from  a  competent  judge,  or  a  clerk  of  a  court,  commanding  the  seizure 
of  any  property,  credit,  or  right  belonging  to  his  debtor,  in  whatever  hands  it 
may  be  found,  to  satisfy  the  demand  which  he  intends  to  bring  against  him. 

A  creditor  may  obtain  such  attachment  of  the  property  of  his  debtor,  in  the 
following  cases :  — 

1.  When  the  debtor  is  about  leaving  permanently  the  State,  without  there 
being  a  possibility,  in  the  ordinaiy  course  of  judicial  proceedings,  of  obtaining 
or  executing  judgment  against  him  previous  to  his  departure,  or  when  the 
debtor  has  already  left  the  State  permanently;  or, 

%  Resides  out  of  the  State;  or, 

8.  Conceals  himself  to  avoid  being  cited  and  forced  to  answer  to  the  suit 
intended  to  be  brought  against  him. 

A  creditor  may,  in  the  like  manner,  obtain  a  mandate  of  seizure  against  ali 
species  of  property  belonging  to  his  debtor,  real  or  personal,  whether  it  consists 
of  credits,  or  rights  of  action,  and  whether  it  be  in  the  debtor's  possession,  or 
In  that  of  third  persons,  by  whatever  title  the  same  be  held,  either  as  deposit 
or  placed  under  their  custody. 

The  property  of  a  debtor  may  be  attached  in  the  hands  of  third  perwns  by 
Iris  creditor,  in  order  to  secure  the  payment  of  a  debt,  whatever  may  be  its 
nature,  whether  the  amount  be  liquidated  or  not,  provided  the  term  of  pay- 
ment have  arrived,  and  the  creditor,  his  agent  or  attorney  in  fact^  who  prays 
for  the  attachment,  state  expressly  and  positively  the  amount  which  he  claims. 

Where  the  debt  or  obligation  is  not  yet  due,  any  judge  of  competent  juris- 
diction  may  order  a  writ  of  attachment  to  issue  whenever  he  shall  be  satisfied 

1  Ballitf  8  Kentucky  Code  of  Practice,  187e. 
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by  the  oath  of  the  creditor  or  his  agent  of  the  existence  of  the  debt,  and  upon 
the  creditor  or  his  agent  swearing  that  the  debtor  is  about  to  remoTe  his  prop- 
erty out  of  the  State  before  the  debt  becomes  due. 

A  creditor  wishing  to  have  the  property  of  his  debtor  attached,  must  demand 
it  in  a  petition  presented  to  a  competent  judge,  with  a  declaration  made  under 
oath  of  the  existence  of  the  debt  demanded,  and  that  he  verily  believes  that 
the  debtor  has  left  the  State  permanently,  or  that  he  resides  out  of  the  State, 
or  conceals  himself,  so  that  citation  cannot  be  served  on  him.  In  the  abaence 
of  the  creditor,  the  oath  may  be  made  by  the  agent  or  attorney  in  fact  of  the 
creditor  to  the  best  of  his  knowledge  and  l)elief . 

The  creditor,  his  agent  or  attorney  in  fact,  praying  such  attachment,  must, 
besides,  annex  to  his  petition  his  obligation  in  favor  of  the  defendant,  for  a 
sum  exceeding  by  one-half  that  which  he  claims,  with  the  surety  of  one  good 
and  solvent  person,  residing  within  the  jurisdiction  of  the  court  to  which  the 
petition  is  presented,  as  a  security  for  the  payment  of  such  damages  as  the 
defendant  may  recover  against  him  in  case  it  should  be  decided  that  the  attach- 
ment was  wrongfully  obt$iined. 

If  a  creditor  know  or  suspect  that  a  third  person  has  in  his  possession  prop- 
erty belonging  to  his  debtor,  or  that  he  is  indebted  to  the  debtor,  he  may  make 
such  person  a  party  to  the  suit,  by  having  him  cited  to  declare  on  oath  what 
property  belonging  to  the  defendant  he  has  in  his  possession,  or  in  what  sum 
he  is  indebted  to  the  defendant,  even  when  the  term  of  payment  has  not  yet 
arrived.  The  person  thus  made  a  party  to  the  suit  is  termed  the  garnishee; 
and  he  is  required  to  answer  categorically  under  oath  interrogatories  pro- 
pounded to  him  by  the  plaintiff.^ 

MAINE. 

All  civil  actions,  except  scire  facUu  and  other  special  writs,  shall  be  oom« 
menced  by  original  writs;  which  may  be  framed  to  attach  the  goods  and  estate 
of  the  defendant,  and  for  want  thereof  to  take  the  body,  or  as  an  original  sum- 
mons with  or  without  an  order  to  attach  goods  and  estate;  and  in  actions 
against  corporations,  and  in  other  cases  where  goods  and  estate  are  attached, 
and  the  defendant  is  not  liable  to  arrest,  the  writ  and  summons  may  be  com- 
bined in  one. 

All  goods  and  chattels  may  be  attached  and  held  as  security  to  satisfy  the 
judgment  for  damages  and  costs  which  the  plaintiff  may  recover,  except  such 
as,  from  their  nature  and  situation,  have  been  considered  as  exempted  from 
attachment  according  to  the  principles  of  the  oommon  law  as  adopted  and 
practised  in  this  State.  Shares  or  interests  of  a  defendant  in  any  incorporated 
company,  and  the  franchises  and  right  to  demand  and  take  toll,  and  all  other 
property  of  a  corporation,  may  be  attached. 

All  the  debtor's  estate,  interest,  or  share  in  real  estate,  whether  held  in  tail, 
reversion,  remaindei,  joint  tenancy,  or  in  common,  for  life,  years,  or  other, 
wise,  including  an  equity  of  redemption,  may  be  attached. 

All  personal  actions,  except  those  of  detinue,  replevin,  actions  on  the  case 

^  Fuqna's  Louisiana  Code  of  Practice^  1867. 
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for  maUcions  prosecution,  for  slander  by  writing  or  speaking,  or  for  assault 
and  battery,  may  be  commenced  by  trustee  process  [garnishment]. 

Service  of  the  writ  on  the  trustee  binds  all  goods,  effects,  or  credits  of  the 
defendant,  intrusted  or  deposited  in  his  possession,  to  respond  to  the  final 
judgment  in  the  action. 

Any  debt  or  legacy,  due  from  an  executor  or  administrator,  and  any  goods, 
effects,  and  credits  in  his  hands  as  such,  may  be  attached  by  trustee  process.^ 


MARYLAND. 

£very  person,  and  every  body  corporate  that  has  the  right  to  become  a 
plaintiff  in  any  action  or  proceeding  before  any  judicial  tribunal  in  this  State, 
shall  have  the  right  to  become  a  plaintiff  in  an  attachment  against  a  non- 
resident of  this  State,  or  against  a  person  absconding. 

Every  pei-son  who  does  not  reside  in  this  State,  and  every  person  who  ab- 
sconds, and  any  corporation  not  chartered  by  this  State,  or  any  corporation 
chartered  by  this  State  but  not  having  the  president  or  a  majority  of  the 
directors  or  managers  thereof  residing  in  this  State,  may  be  made  a  defend- 
ant in  attachment. 

Every  person  who  shall  actually  run  away,  abscond,  or  fly  from  justice,  or 
secretly  remove  himself  fpom  his  place  of  abode  with  intention  to  evade  the 
payment  of  his  just  debts,  or  to  injure  or  defraud  his  creditors,  shall  be  con- 
sidered as  having  absconded. 

An  attachment  may  also  be  obtained  against  a  debtor, — 

1.  When  he  is  about  to  abscond  from  the  State;  or, 

2.  Has  assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of, 
or  conceal,  his  property,  or  some  portion  of  it,  with  intent  to  defraud  his 
creditors;  or, 

3.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  respecting 
which  the  action  is  brought;  or, 

4.  Has  removed,  or  is  about  to  remove,  his  property,  or  "some  portion  thereof, 
out  of  this  State,  with  intent  to  defraud  his  creditors. 

To  obtain  an  attachment  against  a  non-resident  or  an  absconding  debtor, 
an  affidavit  must  be  made  that  the  debtor  is  bonajide  indebted  to  the  plaintiff 
in  a  stated  sum,  over  and  above  all  discounts;  and  that  the  affiant  knows,  or  is 
credibly  informed  and  verily  believes,  that  the  debtor  is  not  a  citizen  of  this 
State,  and  that  he  doth  not  reside  therein;  or  if  the  debtor  resides  in  this 
State,  that  he  doth  know,  or  is  credibly  informed  and  verily  believes,  that 
the  debtor  has  absconded. 

To  obtain  an  attachment  in  any  of  the  other  cases  mentioned,  the  plaintiff, 
or  some  person  in  his  behalf,  shall  make  affidavit  before  the  clerk  of  the  court 
from  which  the  attachment  is  to  issue,  stating  that  the  defendant  is  bonajide 
indebted  to  the  plaintiff  in  a  named  sum,  over  and  above  all  discounts,  and 
that  the  plaintiff  knows,  or  has  good  reason  to  believe,  that  one  or  other  of  the 
causes  of  attachment  specified  exists;  and  at  the  same  time  the  plaintiff,  or 
some  person  on  his  behalf,  shall  deliver  to  the  clerk  a  bond  to  the  State  of 

^  Bevised  Statutes  of  Maine,  1883. 


682  APPENDI2. 

Marykad,  with  Becurity  to  be  apjNroved  by  the  clerk,  in  double  Uie  sum  al- 
leged to  be  due  by  the  defendant,  oonditioned  that  the  plaintiff  shall  prow* 
oute  his  suit  with  effect,  or,  in  case  of  failure  thereof,  shall  pay  and  eatiafy  tbe 
defendant  all  such  costs  in  the  suit  and  all  such  damages  as  shall  be  awarded 
against  the  plaintiff,  in  any  suit  which  may  be  brought  lor  wrongfully  suing 
out  the  attachment. 

Every  attachment  issued  without  a  bond  and  affidavit  taken  a£oreaaid  is 
declared  illegal  and  void,  and  shall  be  dismissed. 

Any  kind  of  property  or  credits  belonging  to  the  defendant,  in  the  plaintiff's 
own  hands,  or  in  the  hands  of  any  one  else)  may  be  attached;  and  credits  may 
be  attached  which  shall  not  then  be  due. 

A  plaintiff  having  a  judgment  or  decree  in  any  court  of  law  or  equity  in  this 
State,  may,  instead  of  other  execution,  issue  an  attachment  against  the  lands, 
tenements,  goods,  chattels,  and  credits  of  the  defendant,  in  the  plaintiff's  own 
hands,  or  in  the  hands  of  any  other  person.^ 


MASSACHUSETTS. 

Original  writs  may  be  framed,  either  to  attach  the  goods  or  estate  cl  tlie 
defendant,  and,  for  want  thereof,  to  take  his  body;  or  they  may  be  an  originsi 
summons,  with  or  without  an  order  to  attach  the  goods  or  estate. 

All  real  and  personal  estate,  liable  to  be  taken  on  execution  (except  saeh 
personal  estate  as,  from  its  nature  or  situation,  has  been  considered  as  ex- 
empt according  to  the  principles  of  the  common  law  as  adcqvted  and  pnc- 
tised  in  this  State),  may  be  attached  upon  the  original  writ,  in  any  action  in 
which  debt  or  damages  are  recoverable.  Shares  of  stock  in  corporations  msy 
be  attached,  as  may  personal  property  of  the  defendant  subject  to  a  nxH^gage, 
pledge,  or  lien,  of  which  the  defendant  has  the  right  of  redemption ;  provided 
the  attaching  creditor  pays  or  tenders  to  the  mortgagee,  pawnee,  or  holder  of 
the  property,  the  amount  for  which  it  is  liable  within  ten  days  after  tbe  same 
is  demanded. 

All  personal  actions  may  be  commenced  by  trustee  process  [gamisfanMot], 
except  actions  of  replevin,  actions  for  tort  for  malicious  proseeutian,  for 
slander  either  by  writing  or  speaking,  and  for  assault  and  batteiy;  and 
any  person  or  corporation  may  be  summoned  as  trustee  [garafisfaeej  of  Iks 
defendant. 

Debts,  legacies,  goods,  effects,  or  credits,  due  from,  or  in  the  hands  of 9  sa 
executor  or  administrator  as  sudi,  may  be  attached  in  his  hands.' 


MICHIGAN. 

Any  creditor  may  proceed  by  attachment  against  his  debtor  in  the  cSmmI 
court  of  the  county  in  which  the  creditor  or  the  debtor  (or  in  case  ef  joist 
debtors,  either  of  them)  shall  reside,  if  the  debtor  have  property  subject  tt  ife* 

1  Revised  Code  of  Maryland,  1878. 

'  Public  Statutes  of  MassachuBett^  188i. 
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tachment  in  said  county;  and  in  case  the  debtor  has  no  property  in  said 
county,  or  is  a  non-resident  of  this  State,  then  in  the  circuit  court  of  any 
county  where  the  property  of  the  debtor  may  be  founds 

Before  any  writ  of  attachment  shall  be  executed,  the  plaintiif ,  or  some  per- 
son in  his  behalf,  must  make  and  annex  thereto  an  affidavit,  stating  that  the 
defendant  is  indebted  to  the  plaintiff,  and  specifying  the  amount  of  such  in- 
debtedness as  near  as  may  be,  over  and  above  all  legal  set-ofk,  and  that  tiie 
same  is  due  upon  contract,  express  or  implied,  or  upon  judgment,  and  contain- 
ing a  further  statement  that  the  deponent  knows  cm:  has  good  reason  to  be- 
lieve, either,  — 

1.  That  tiie  defendant  has  absconded,  or  is  about  to  abscond,  from  this 
State,  or  that  he  is  concealed  therein,  to  the  injury  of  his  creditors;  or, 

2.  Has  assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of, 
or  conceal,  any  of  his  property,  with  intent  to  defraud  his  creditors;  or, 

8.  Has  removed  or  is  about  to  remove  any  of  his  prc^rty  out  of  this  State, 
with  intent  to  defraud  his  creditors;  or, 

4.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  respecting 
which  the  suit  is  brought;  or, 

6.  Is  not  a  resident  of  this  State,  and  has  toot  resided  therein  for  three 
months  immediately  preceding  the  time  of  making  the  affidavit;  or, 

6.   Is  a  foreign  corporation. 

The  affidavit  shall  not  be  deemed  insufficient  by  reason  of  the  intervention 
of  a  day  between  the  date  of  the  jurat  thereto  and  the  issuing  of  the  writ;  and 
when  the  person  making  the  affidavit  resides  in  any  other  county  in  this  State 
than  that  in  which  the  writ  of  attachment  is  to  issue,  one  day's  time  for 
eveiy  thirty  miles  of  travel,  by  the  usual  post  route,  from  tiie  residence  of  such 
person  to  the  place  from  which  the  writ  shall  issue,  shall  be  allowed  between 
the  date  of  such  Jurcu  and  the  issuing  of  the  writ. 

The  writ  is  executed  upon  real  property,  goods,  chattels,  moneys,  and  effects 
of  the  defendant;  but  no  authority  exists  for  sumnK>ning  garnishees  under  it. 

In  all' persona)  actions  arising  upon  contract,  brought  in  a  circuit  court,  or 
in  a  municipal  court  of  civil  jurisdiction,  whether  commenced  by  declaration, 
writs  of  capias,  summons,  or  attachment,  if  the  plaintiff,  his  agent  or  attorney, 
shall  file  with  the  clerk  of  the  court,  at  the  time  of  or  after  commencement  of 
suit,  an  affidavit  stating  that  he  has  good  reason  to  believe,  and  does  believe, 
that  any  person  (naming  him)  has  property,  money,  goods,  chattels,  credits, 
and  effects  in  his  hands,  or  under  his  custody  or  control,  belonging  to  the 
defendant,  or  that  such  person  is  indebted  to  the  defendant,  whether  such 
indebtedness  be  due  or  not ;  that  the  defendant  is  justly  indebted  to  the  plain- 
tiff in  a  given  amount,  over  and  above  all  legal  set-offs,  and  that  the  affiant 
is  justly  apprehensive  of  the  loss  of  the  same,  unless  a  writ  of  garnishment 
issue  to  the  person  named,  —  a  copy  of  the  writ  or  declaration  and  affidavit 
shall  be  attached  to  a  writ  of  garnishment,  to  be  issued  by  the  clerk,  and 
personally  served  in  the  same  manner  as  a  writ  of  summons ;  and  from  the 
time  of  such  service  the  garnishee  is  held  liable  as  snch.^ 

1  Howell's  Annotated  Statutes  of  Michigan,  1882. 
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Maryland,  with  security  to  be  ap{Nroved  by  the  derk,  in  doable  the  sum  al- 
leged to  be  due  by  the  defendant,  conditioned  that  the  plaintiff  shall  proae^ 
cute  his  suit  with  effect,  or,  in  case  of  failure  thereof,  shall  pay  and  aatiafy  the 
defendant  all  such  costs  in  the  suit  and  all  such  damages  aa  shall  be  awaidad 
against  the  plaintiff,  in  any  suit  which  may  be  brought  for  wrongfully  soiiig 
oat  the  attachment. 

Every  attachment  issued  without  a  bond  and  affidavit  taken  aforesaid  is 
declared  illegal  and  void,  and  shall  be  dismissed. 

Any  kind  of  property  or  credits  belonging  to  the  defendant,  in  the  plaintiff's 
own  hands,  or  in  the  hands  of  any  one  else)  may  be  attached;  and  credits  may 
be  attached  which  shall  not  then  be  due. 

A  plaintiff  having  a  judgment  or  decree  in  any  court  of  law  or  equity  in  this 
State,  may,  instead  of  other  execution,  issue  an  attachment  against  the  lands, 
tenements,  goods,  chattels,  and  credits  of  the  defendant,  in  the  plaintiff's  own 
hands,  or  in  the  hands  of  any  other  person.^ 


MASSACHUSETTS. 

Original  writs  may  be  framed,  either  to  attach  the  goods  or  estate  of  the 
defendant,  and,  for  want  thereof,  to  take  his  body;  or  they  may  be  an  original 
summons,  with  or  without  an  order  to  attach  the  goods  or  estate. 

All  real  and  personal  estate,  liable  to  be  taken  on  execution  (except  sach 
personal  estate  as,  from  its  nature  or  situation,  has  been  considered  as  ex* 
empt  according  to  the  principles  of  the  common  law  as  adopted  and  prac- 
tised in  this  State),  may  be  attached  upon  the  original  writ,  in  any  aetkMi  in 
which  debt  or  damages  are  recoverable.  Shares  of  stock  in  corporations  may 
be  attached,  as  may  personal  property  of  the  defendant  subject  to  a  mortgage, 
pledge,  or  lien,  of  which  the  defendant  has  the  right  of  redemption ;  prorided 
the  attaching  creditor  pays  or  tenders  to  the  mortgagee,  pawnee,  or  holder  of 
the  property,  the  amount  for  which  it  is  liable  within  ten  days  after  the  same 
is  demanded. 

All  personal  actions  may  be  commenced  by  trustee  process  [gamisfameot}, 
except  actions  of  replevin,  actions  for  tort  for  malicious  proseeutian,  for 
slander  either  by  writing  or  speaking,  and  for  assault  and  battery;  and 
any  person  or  corporation  may  be  summoned  as  trustee  [gamlriiee]  of  tka 
defendant. 

Debts,  legacies,  goods,  effects,  or  credits,  doe  from,  or  in  the  hands  ol,  aa 
executor  or  administrator  as  sudi,  may  be  attached  in  his  hands.' 


MICHIGAN. 

Any  creditor  may  proceed  by  attachment  against  his  debtor  in  the  eSreait 
court  of  the  county  in  which  the  creditor  or  the  debtor  (or  in  case  ef  joint 
debtors,  either  of  them)  shall  reside,  if  the  debtor  have  property  subjeot  ta  «l» 

1  Revised  Code  of  Maryland,  1878. 

'  Public  Statutes  of  MasBachuBett^  188i. 
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tachment  in  said  county;  and  in  case  the  debtor  has  no  property  in  said 
county,  or  is  a  non-resident  of  this  State,  then  in  the  circuit  court  of  any 
county  where  the  property  of  the  debtor  may  be  founds 

Before  any  writ  of  attachment  shall  be  executed,  the  plaintiif ,  or  some  per* 
son  in  his  behalf,  must  make  and  annex  thereto  an  affidavit,  stating  that  the 
defendant  is  indebted  to  the  plaintiff,  and  specifying  the  amount  of  such  in- 
debtedness as  near  as  may  be,  over  and  aboye  all  leg^  setK>fiEB,  and  that  the 
same  is  due  upon  contract,  express  or  implied,  or  upon  judgment,  and  contain- 
ing a  further  statement  that  the  deponent  knows  <x  has  good  reason  to  be- 
lieve, either,  — 

1.  That  tiie  defendant  has  absconded,  or  is  about  to  abscond,  from  this 
State,  or  that  he  is  concealed  therein,  to  the  injury  of  his  creditors ;  or, 

2.  Has  assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of, 
or  conceal,  any  of  his  property,  with  intent  to  defraud  his  creditors;  or, 

8.  Has  remored  or  is  about  to  remove  any  of  his  prc^rty  out  of  this  State, 
with  intent  to  defraud  hb  creditors;  or, 

4.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  respecting 
which  the  suit  is  brought;  or, 

6.  Is  not  a  resident  of  this  Btat^,  and  has  toot  resided  therein  for  three 
months  immediately  preceding  the  time  of  making  the  affidavit;  or, 

6.  Is  a  foreign  corporation. 

The  affidavit  shall  not  be  deemed  insufficient  by  reason  of  the  intervButiob 
of  a  day  between  the  date  of  the  jurat  thereto  and  the  issuing  of  the  writ;  and 
when  the  person  making  the  affidavit  resides  in  any  other  county  in  this  State 
than  that  in  which  the  writ  of  attachment  is  to  issue,  one  day's  time  for 
every  thirty  miles  of  travel,  by  the  usual  post  route,  from  the  residence  of  such 
person  to  the  place  from  whidi  the  writ  shall  issue,  shall  be  allowed  between 
the  date  of  such  jurcU  and  the  issuing  of  the  writ. 

The  writ  is  executed  upon  real  property,  goods,  chattels,  moneys,  and  effects 
of  the  defendant;  but  no  authority  exists  for  summoning  garnishees  under  it. 

In  air  personal  actions  arising  upon  contract,  brought  in  a  circuit  court,  or 
in  a  municipal  court  of  civil  jurisdiction,  whether  commenced  by  declaration, 
writs  of  capias,  summons,  or  attachment,  if  the  plaintiff,  his  agent  or  attorney, 
shall  file  with  the  clerk  of  the  court,  at  the  time  of  or  after  commencement  of 
suit,  an  affidavit  stating  that  he  has  good  reason  to  believe,  and  does  believe, 
that  any  person  (naming  him)  has  property,  money,  goods,  chattels,  credits, 
and  effects  in  his  hands,  or  under  his  custody  or  control,  belonging  to  the 
defendant,  or  that  such  person  is  indebted  to  the  defendant,  whether  such 
indebtedness  be  due  or  not;  that  the  defendant  is  justly  indebted  to  the  plain- 
tiff in  a  given  amount,  over  and  above  all  legal  set-offs,  and  that  the  affiant 
is  justly  apprehensive  of  the  loss  of  the  same,  unless  a  writ  of  garnishment 
issue  to  the  person  named,  —  a  copy  of  the  writ  or  declaration  and  affidavit 
shall  be  attached  to  a  writ  of  garnishment,  to  be  issued  by  the  clerk,  and 
personally  served  in  the  same  manner  as  a  writ  of  summons ;  and  from  the 
time  of  such  service  the  garnishee  is  held  liable  as  such.^ 

1  Howell's  Annotated  Statutes  of  Mchigan,  1882. 
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Marykad,  with  Bocurity  to  be  ap{Nrov«d  by  the  derk,  in  doable  the  Sam  al- 
leged to  be  dae  by  the  defendant,  oonditioned  that  the  plaintiff  shall  proi^ 
oute  his  suit  with  effect,  or,  in  case  of  failure  thereof,  shall  pay  and  satisfy  the 
defendant  all  such  costs  in  the  suit  and  all  soch  damages  as  shall  be  awarded 
against  the  plaintiff,  in  any  suit  which  may  be  brought  for  wrongfully  suing 
out  the  attachment. 

Every  attachment  issued  without  a  bond  and  affidavit  taken  aforesaid  is 
declared  illegal  and  void,  and  shall  be  dismissed. 

Any  kind  of  property  or  credits  belonging  to  the  defendant,  in  the  plaintiff's 
own  hands,  or  in  the  hands  of  any  one  else,  may  be  attached;  and  credits  may 
be  attached  which  shall  not  then  be  due. 

A  plaintiff  having  a  judgment  or  decree  in  any  court  of  law  or  equity  in  this 
State,  may,  instead  of  other  execution,  issue  an  attachment  against  the  lands, 
tenements,  goods,  chattels,  and  credits  of  the  defendant,  in  the  plaintiff's  own 
hands,  or  in  the  hands  of  any  other  person.^ 


MASSACHUSETTS. 

Original  writs  may  be  framed,  either  to  attach  the  goods  or  estate  of  the 
defendant,  and,  for  want  thereof,  to  take  his  body;  or  they  may  be  an  original 
summons,  with  or  without  an  order  to  attach  the  goods  or  estate. 

All  real  and  personal  estate,  liable  to  be  taken  on  execution  (except  sudi 
personal  estate  as,  from  its  nature  or  situation,  has  been  considered  as  ex- 
empt according  to  the  principles  of  the  common  law  as  adopted  and  prac- 
tised in  this  State),  may  be  attached  upon  the  original  writ,  in  any  action  in 
which  debt  or  damages  are  recoverable.  Shares  of  stock  in  corporations  may 
be  attached,  as  may  personal  property  of  the  defendant  subject  to  a  mortgage, 
pledge,  or  lien,  of  which  the  defendant  has  the  right  of  redemption ;  provided 
the  attaching  creditor  pays  or  tenders  to  the  mortgagee,  pawnee,  or  holder  of 
the  property,  the  amount  for  which  it  is  liable  within  ten  days  after  the  same 
is  demanded. 

All  personal  actions  may  be  eommenoed  by  trustee  process  [gamishmeiit], 
except  actions  of  replevin,  actions  for  tort  for  malicious  prosecution,  for 
slander  either  by  writing  or  speaking,  and  for  assault  and  battery;  and 
any  person  or  corporation  may  be  summoned  as  trustee  [garaishee]  of  the 
defendant. 

Debts,  legacies,  goods,  effects,  or  credits,  due  from,  or  in  the  hands  of,  an 
executor  or  administrator  as  such,  may  be  attached  in  his  hands.* 


MICHIGAN. 

Any  creditor  may  proceed  by  attachment  against  his  debtor  in  ilie  «ironit 
court  of  the  county  in  which  the  creditor  or  the  debtor  (or  in  case  of  joint 
debtors,  either  of  them)  shall  reside,  if  the  debtor  have  property  subject  to  al!» 

1  Revised  Code  of  Maryland,  1878. 

*  Public  Statutes  of  MasBachtiHett^  1888. 
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tachment  in  said  county;  and  in  case  the  debtor  has  no  property  in  said 
county,  or  is  a  non-resident  of  this  State,  then  in  the  circuit  court  of  any 
county  where  the  property  of  the  debtor  may  be  found* 

Before  any  writ  of  attachment  shall  be  executed,  the  plaintiff,  or  some  per- 
son in  his  behalf,  must  make  and  annex  thereto  an  affidavit,  stating  that  the 
defendant  is  indebted  to  the  plaintiff,  and  specifying  the  amount  of  such  in- 
debtedness as  near  as  may  be,  over  and  above  all  legal  set-ofEs,  and  that  the 
same  is  due  upon  contract,  express  or  implied,  or  upon  judgment,  and  contain- 
ing a  further  statement  that  the  deponent  knows  or  has  good  reason  to  be- 
lieve, either,  — 

1.  That  the  defendant  has  absconded,  or  is  about  to  abscond,  from  this 
State,  or  that  he  is  concealed  therein,  to  the  injury  of  his  creditors ;  or, 

2.  Has  assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of, 
or  conceal,  any  of  his  property,  vnth  intent  to  defraud  his  creditors;  or, 

8.  Has  removed  or  is  about  to  remove  any  of  his  property  out  of  this  State, 
with  intent  to  defraud  his  creditors;  or, 

4.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  respecting 
which  the  suit  is  brought;  or, 

6.  Is  not  a  resident  of  this  Stat6,  and  has  not  resided  therein  for  three 
months  immediately  preceding  the  time  of  making  the  affidavit;  or, 

0.  Is  a  foreign  corporation. 

The  affidavit  shall  not  be  deemed  insufficient  by  reason  of  the  intervention 
ot  a  day  between  the  date  of  the  jurat  thereto  and  the  issuing  of  the  writ;  and 
when  the  person  making  the  affidavit  resides  in  any  other  county  in  this  State 
than  that  in  which  the  writ  of  attachment  is  to  issue,  one  day's  time  for 
every  thirty  miles  of  travel,  by  the  usual  post  route,  from  the  residence  of  such 
person  to  the  place  from  which  the  writ  shall  issue,  shall  be  allowed  between 
the  date  of  such  Jurat  and  the  issuing  of  the  writ. 

The  writ  is  executed  upon  real  property,  goods,  chattels,  moneys,  and  effects 
of  the  defendant;  but  no  authority  exists  for  summoning  garnishees  under  it. 

In  air  persona]  actions  arising  upon  contract,  brought  in  a  circuit  court,  or 
in  a  municipal  court  of  civil  jurisdiction,  whether  commenced  by  declaration, 
writs  of  capias,  summons,  or  attachment,  if  the  plaintiff,  his  agent  or  attorney, 
shall  file  with  the  clerk  of  the  court,  at  the  time  of  or  after  commencement  of 
suit,  an  affidavit  stating  that  he  has  good  reason  to  believe,  and  does  believe, 
that  any  person  (naming  him)  has  property,  money,  goods,  chattels,  credits, 
and  effects  in  his  hands,  or  under  his  custody  or  control,  belonging  to  the 
defendant,  or  that  such  person  is  indebted  to  the  defendant,  whether  such 
indebtedness  be  due  or  not;  that  the  defendant  is  justly  indebted  to  the  plain- 
tiff in  a  given  amount,  over  and  above  all  legal  set-offs,  and  that  the  affiant 
is  justly  apprehensive  of  the  loss  of  the  same,  unless  a  writ  of  garnishment 
issue  to  the  person  named,  —  a  copy  of  the  writ  or  declaration  and  affidavit 
shall  be  attached  to  a  writ  of  garnishment,  to  be  issued  by  the  clerk,  and 
personally  served  in  the  same  manner  as  a  writ  of  summons;  and  from  the 
time  of  such  service  the  garnishee  is  held  liable  as  such.^ 

1  Howell's  Annotated  Statutes  of  Michigan,  1882. 


684  APPENDIX. 

MINNESOTA. 

In  an  action  for  the  recovery  of  money  (except  for  libel,  slaodery  seduction, 
breach  of  promise  of  marriage,  false  imprisonment,  or  assault  and  battery,) 
the  plaintiff  at  the  time  of  issuing  the  summons,  or  at  any  time  afterward, 
may  have  the  property  of  the  defendant  attached,  in  the  manner  hereinafter 
proscribed,  as  security  for  the  satisfaction  of  such  judgment  as  the  plaintiff 
may  recover. 

The  writ  of  attachment  is  issued  whenever  it  appears  by  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  that  a  cause  of  action  exists  against  the  de- 
fendant, specifying  the  amount  of  the  claim  and  the  ground  thereof,  and  that 
the  defendant  is  either  — 

1.  A  foreign  corporation ;  or, 

2.  Is  not  a  resident  of  this  State ;  or, 

8.  Has  departed  therefrom  with  the  intent  to  defraud  or  delay  his  creditors, 
or  to  avoid  the  service  of  a  summons ;  or, 

4.  Keeps  himself  concealed  therein  with  like  intent;  or, 

5.  Has  assigned,  secreted,  or  disposed  of,  or  is  about  to  assign,  secrete,  or 
dispose  of,  his  property,  with  intent  to  delay  or  defraud  his  creditors;  or, 

6.  That  the  debt  was  fraudulently  contracted. 

Before  issuing  the  writ,  the  plaintiff  must  give  a  bond,  with  sufficient  sure- 
ties, conditioned  that,  if  the  defendant  recover  judgment,  or  if  the  writ  shall 
be  set  aside  or  vacated,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  penalty  of  the  bond,  which  shidl  be  at  least  two  hun- 
dred and  fifty  dollars. 

All  property,  real,  personal,  and  mixed,  including  all  rights  and  shares 
in  the  stock  of  any  corporation,  all  money,  bills,  notes,  book  accounts,  debts, 
credits,  and  all  other  evidences  of  indebtedness  belonging  to  the  defendant, 
are  subject  to  attachment. 

In  any  action  for  the  recovery  of  money,  if  the  plaintiff,  his  agent  or  atfa» 
ney,  at  the  time  of  filing  the  complaint  or  issuing  the  summons  therein,  or  at 
any  time  during  the  pendency  of  the  action,  or  after  judgment  therein  against 
the  defendant,  makes  and  files  with  the  clerk  of  the  coart  an  affidavit  stating 
that  he  believes  that  any  person  (naming  him)  has  property,  money,  or  effects 
in  his  hands  or  under  his  control  belonging  to  the  defendant  in  such  action,  or 
that  such  person  is  indebted  to  the  defendant;  and  that  the  value  of  such 
property  or  effects,  or  the  amount  of  such  money  or  indebtedness,  exceeds  Uie 
sum  of  twenty-five  dollars;  a  summons  may  be  issued  against  such  person 
as  garnishee,  and  the  service  thereof  upon  the  garnishee  shall  attach  and  bind 
all  the  property,  money,  or  effects  in  his  hands,  or  under  his  control,  belong- 
ing to  the  defendant,  and  any  and  all  indebtedness  owing  by  him  to  the  de- 
fendant, at  the  date  of  such  service. 

Any  debt  or  legacy  due  from  an  executor  or  administrator,  and  any  other 
property,  money,  or  effects  in  the  hands  of  an  executor  or  administrator,  may 
be  attached  by  this  process. 

Debts  may  be  attached  before  they  are  payable ;  and  bills  of  exchange  and 
promissory  notes,  whether  under  or  over  due,  drafts,  bonds,  certificates  of 
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deposit,  bank-notes,  money,  contracts  for  the  payment  of  money,  and  other 
written  evidence  of  indebtedness,  in  the  hands  of  the  garnishee  at  the  time  of 
the  service  of  the  summons,  shall  be  deemed  ** effects."  ^ 


MISSISSIPPI. 

The  remedy  by  attachment  applies  to  all  actions  or  demands,  founded  upon 
any  indebtedness,  or  for  the  recovery  of  damages  for  the  breach  of  any  con- 
tract, express  or  implied,  and  to  actions  founded  upon  any  penal  statute. 

An  affidavit  must  be  made  by  the  plaintiff,  his  agent  or  attorney,  of  the 
amount  of  his  debt  or  demand,  to  the  best  of  his  knowledge  and  belief,  and  he 
shall  also  make  oath  to  one  or  more  of  the  following  particulars :  — 

1.  That  the  defendant  is  a  foreign  corporation,  or  a  non-resident  of  this 
State;  or, 

2.  Has  removed,  or  is  about  to  remove,  himself  or  his  property  out  of  this 
State;  or, 

3.  So  absconds,  or  conceals  himself,  that  he  cannot  be  served  with  a  sum- 
mons; or, 

4.  That  he  contracted  the  debt  or  incurred  the  obligation  in  conducting  the 
business  of  a  ship,  steamboat,  or  other  watercraft  in  some  of  the  navigable 
waters  of  this  State ;  or, 

5.  Has  property  or  rights  in  action,  which  he  conceals,  and  unjustly  refuses 
to  apply  to  the  payment  of  his  debts ;  or, 

6.  Has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose  of,  his  prop- 
erty, or  rights  in  action,  or  some  part  thereof,  with  intent  to  defraud  his 
creditors;  or, 

7.  Has  converted,  or  is  about  to  convert,  his  property  into  money,  or  evi- 
dences of  debt,  with  intent  to  place  it  beyond  the  reach  of  his  creditors;  or, 

8.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  for  which 
suit  has  been  or  is  about  to  be  brought. 

In  addition  to  the  required  affidavit,  a  bond  must  be  executed  by  the  plain- 
tiff, his  agent  or  attorney,  with  a  surety  or  sureties  in  double  the  sum  for 
which  the  complaint  is  made,  payable  to  the  defendant,  and  conditioned  that 
the  plaintiff  shall  pay  the  defendant  all  such  damages  as  he  shall  sustain  by 
the  wrongful  sning  out  of  the  attachment,  and  all  costs  which  may  be  awarded 
against  the  plaintiff  in  the  suit. 

The  attachment  may  be  levied  on  lands,  tenements,  money,  goods,  chattels, 
books  of  account,  and  evidences  of  indebtedness,  belonging  to  the  defendant, 
and  on  the  stock,  share,  or  interest  which  the  defendant  may  have  in  any 
copartnership  or  incorporated  company;  and  garnishees  may  be  summoned. 

An  attachment  may  issue  for  a  debt  not  due,  if  the  creditor  make  affidavit 
of  any  of  the  three  last  particulars  above  specified  as  grounds  for  an  attach- 
ment, or  that  he  has  just  cause  to  suspect,  and  verily  believes  that  the  defend- 
ant will  remove  himself,  or  his  effects  out  of  the  State,  before  the  debt  will 
become  payable,  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  that 
he  has  removed,  with  like  intent,  leaving  property  in  this  State.' 

>  General  Statutes  of  Minnesota,  1891.  *  Revised  Code  of  MisBiasippi,  1880. 
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MISSOURI. 

The  plaintiff  in  any  civil  action  may  have  an  attachment  against  the  prop- 
erty of  the  defendant,  or  that  of  any  one  or  more  of  several  defendants,  in  any 
of  the  following  cases  :  — 

1.  Where  the  defendant  is  not  a  resident  of  this  State;  or, 

2.  Is  a  corporation  whose  chief  office  or  place  of  business  is  out  of  this 
State;  or, 

3.  Conceals  himself  so  that  the  ordinary  process  of  law  cannot  be  served 
upon  him;  or, 

4.  Has  absconded  or  absented  himself  from  his  usual  place  of  abode  in  this 
State,  so  that  the  ordinary  process  of  law  cannot  be  served  upon  him ;  or, 

5.  Is  about  to  remove  his  property  or  effects  out  of  this  State,  with  the  in- 
tent to  defraud,  hinder,  or  delay  his  creditors;  or, 

6.  Is  about  to  remove  out  of  this  State,  with  the  intent  to  change  his  domi* 
cile;  or, 

7.  Has  fraudulently  conveyed  or  assigned  his  property  or  effects  so  as  to 
hinder  or  delay  his  creditors;  or, 

8.  Has  fraudulently  concealed,  removed,  or  disposed  of  his  property  or 
effects  so  as  to  hinder  or  delay  his  creditors;  or, 

9.  Is  about  fraudulently  to  convey  or  assign  his  property  or  effects  so  as  to 
hinder  or  delay  his  creditors ;  or, 

10.  Is  about  fraudulently  to  conceal,  remove,  or  dispose  of  his  property  or 
effects  so  as  to  hinder  or  delay  his  creditors;  or, 

11.  Where  the  cause  of  action  accrued  out  of  this  State,  and  the  defendant 
has  absconded  or  secretly  removed  his  property  or  effects  into  this  State;  or, 

12.  Where  the  damages,  for  which  the  action  is  brought  are  for  injuries 
arising  from  the  commission  of  some  felony  or  misdemeanor  or  for  the  sedno- 
tion  of  any  female ;  or, 

13.  Where  the  debtor  has  failed  to  pay  the  price  or  value  of  any  artSde  or 
thing  delivered,  which  by  contract  he  was  bound  to  pay  upon  the  delivery;  or, 

14.  Where  the  debt  sued  for  was  fraudulently  contracted  on  the  part  of  the 
debtor. 

An  attachment  may  issue  on  a  demand  not  yet  due,  in  any  of  the  foregoing 
cases,  except  the  first,  second,  third,  and  fourth. 

In  order  to  obtain  an  attachment  an  affidavit  must  be  made  by  the  plaintiff, 
or  some  person  for  him,  which  shall  state  that  the  plaintiff  has  a  just  demand 
against  the  defendant,  and  the  amount  which  the  affiant  believes  the  plaintiff 
ought  to  recover,  after  allowing  all  just  credits  and  set-offs,  and  that  he  has 
good  reason  to  believe,  and  does  believe,  in  the  existence  of  one  or  more  of 
the  causes  of  attachment  above  set  forth.  If  the  cause  be  alleged  in  the  lan- 
guage of  the  statute  as  above  set  forth,  it  is  sufficient. 

Before  the  attachment  can  issue,  the  plaintiff,  or  some  responsible  person, 
as  principal,  with  one  or  more  securities,  resident  householders  of  the  county 
in  which  the  action  is  brought,  must  execute  a  bond  in  a  sum  at  least  double 
the  amount  sworn  to,  payable  to  the  State  of  Missouri,  conditioned  that  the 
plaintiff  shall  prosecute  his  action  without  delay,  and  with  effect;  refund  all 
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■amfl  of  money  ih&t  may  be  adjodged  to  be  refunded  to  the  defendant,  or 
found  to  have  been  reoeived  by  the  plaintiff,  and  not  justly  due  to  him;  and 
pay  all  damages  and  ooets  that  may  accrue  to  any  defendant  or  garnishee, 
by  reason  of  the  attachment,  or  any  proeesB  or  proceeding  in  the  suit,  or  by 
reason  of  any  judgment  or  procees  thereon. 

This  bond  may  be  sued  on,  at  the  instenoe  and  to  the  use  of  the  party 
injured,  in  the  name  of  the  State. 

Under  an  attachment,  the  officer  is  authorized  to  seize  as  attachable  prop- 
erty the  defendant's  account-books,  accounts,  notes,  bills  of  exchange,  bonds, 
eertiflcates  of  deposit,  and  other  eridences  of  debt,  as  well  as  his  other  prop- 
erty, real,  personal,  and  mixed;  and  any  and  all  judgment  debts  of  the  de<> 
fendant,  as  well  where  the  judgment  exists  in  the  court  issuing  the  writ  as 
where  it  exists  in  any  other  court  within  the  jurisdiction  of  the  court  issuing 
the  writ:  but  no  property  or  wages  declared  by  statute  to  be  exempt  from 
execution  shall  be  attached,  except  in  the  cases  of  a  non-resident  defendant, 
or  of  a  defendant  who  is  about  to  move  out  of  the  State  with  intent  to  change 
his  domicile. 

All  persons  shall  be  summoned  as  garnishees  who  are  named  as  such  in  the 
writ;  and  such  others  as  the  officers  shall  find  in  the  possession  of  goods, 
money,  or  effects  of  the  defendant  not  actually  seized  by  the  officer;  and 
debtors  of  the  defendant;  and  such  persona  aa  the  plaintiff  or  his  attorney 
shall  direct^ 

MONTANA. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time  after- 
wards, may  have  the  property  of  the  defendant  attached,  as  security  for  the 
satisfaction  of  any  judgment  that  may  be  recovered  in  the  action,  unless  the 
defendant  give  good  and  sufficient  seourity  to  secure  the  payment  of  such 
judgment. 

The  clerk  of  the  court  issues  the  writ  of  attachment,  upon  receiving  affidavit 
and  undertaking. 

The  affidavit  must  be  made  by  the  plaintiff,  his  agent  or  attorney,  showing 
that  the  defendant  is  indebted  to  the  plaintiff  upon  a  contract,  express  or  im- 
plied, for  the  payment  of  money,  gold  dust,  or  other  property  then  due,  which 
is  not  secured  by  a  mortgage,  lien,  or  pledge  upon  real  or  personal  property; 
or,  if  so  secured,  that  the  security  has  become  insufficient  by  the  act  of  the 
defendant,  or  by  any  means  has  become  nugatory. 

Actions  may  be  commenced,  and  writs  of  attachment  issued,  upon  any  debt 
for  the  payment  of  money  or  specific  property,  before  the  same  shall  have  be- 
come due,  when  it  shall  appear  by  the  affidavit,  in  addition  to  what  is  above 
required,  either, — 

1.  That  the  defendant  is  leaving  or  is  about  to  leave  this  State,  taking 
with  him  property,  money,  or  other  effects  which  might  be  subjected  to  the 
payment  of  the  debt,  for  the  purpose  of  defrauding  his  creditors;  or, 

2.  Is  disposing  or  is  about  to  dispose  of  his  property,  subject  to  exeention, 
lor  the  purpose  of  defrauding  his  creditors. 

I  Bevised  Statutes  of  Missouii,  1880. 
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The  undertaking  most  be  on  the  part  of  the  plaintiff,  with  two  or  more 
safficient  sureties,  to  be  approved  by  the  clerk,  in  a  sum  not  less  than  doable 
the  amount  claimed  by  the  plaintiff,  to  the  effect  that  if  the  defendant  recoTor 
judgment,  or  if  the  court  shall  finally  decide  that  the  plaintiff  was  not  entitled 
to  an  attachment,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  he  may  sustain  by  reason  of  the  issuing  out  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  undertaking. 

Rights  or  shares  in  the  stock  of  any  corporation  or  company,  together  with 
the  interest  and  profits  thereon,  and  all  debts  due  the  defendant,  and  all  other 
property  of  the  defendant  not  exempt  from  execution,  may  be  attached,  and 
garnishees  may  be  summoned.^ 

NEBRASKA. 

The  plaintiff  in  a  civil  action  for  the  recovery  of  money  may,  at  or  after 
the  commencement  thereof,  have  an  attachment  against  the  property  of  the 
defendant,  upon  the  following  grounds  i  — 

1.  When  the  defendant  is  a  foreign  corporation,  or  a  non-resident  of  this 
State ;  or, 

2.  Has  absconded  with  the  intent  to  defraud  his  creditors ;  or, 

3.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  sum- 
mons; or, 

4.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him;  or, 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the  jurisdiction 
of  the  court,  with  the  intent  to  defraud  his  creditors;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors;  or, 

7.  Has  property,  or  rights  of  action,  which  he  conceals;  or, 

8.  Has  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,  hiA  prop- 
erty, or  a  part  thereof,  with  the  intent  to  defraud  his  creditors;  or, 

9.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  for  which 
suit  is  about  to  be  or  has  been  brought. 

But  an  attachment  shall  not  be  granted  on  the  ground  that  the  defendant 
is  a  foreign  corporation  or  a  non-resident  of  this  State,  for  any  claim  other 
than  a  debt  or  demand  arising  upon  contract,  judgment,  or  decree. 

An  order  of  attachment  shall  be  made  by  the  clerk  of  the  court  in  which 
the  action  ift  brought,  when  there  is  filed  in  his  office  an  affidavit  of  Ae  plain- 
tiff, his  agent  or  attorney,  showing,  — 

1.  The  nature  of  the  plaintiff's  claim; 

2.  That  it  is  just; 

8.   The  amount  which  the  affiant  believes  the  plaintiff  ought  to  recover; 

4.  The  existence  of  some  one  of  the  grounds  for  an  attachment  above 
enumerated. 

When  the  ground  of  the  attachment  is  that  the  defendant  is  a  foreign  cor- 
poration, or  a  non-resident  of  this  State,  the  order  of  attachment  may  be 
issued  without  an  undertaking.    In  all  other  cases,  the  order  of  attachment 

^  Compiled  Statutes  of  Montana,  1888. 
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shall  not  be  issued  by  the  clerk  until  there  has  been  executed  in  bis  office,  by 
one  or  more  sufficient  sureties  of  the  plaintiff,  to  be  approved  by  the  clerk,  an 
undertaking  not  exceeding  double  the  amount  of  the  plaintiff's  claim,  to  the 
effect  that  the  plaintiff  shall  pay  the  defendant  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  if  the  order  be  wrongfully  obtained. 

The  order  of  attachment  requires  the  officer  to  attach  the  lands,  tenements, 
goods,  chattels,  stocks,  or  interest  in  stocks,  rights,  credits,  moneys,  and  effects 
of  the  defendant. 

When  the  plaintiff,  his  agent  or  attorney,  shall  make  oath,  in  writing,  that 
he  has  good  reason  to  believe,  and  does  believe,  that  any  person  or  corporation, 
to  be  named,  and  within  the  county  where  the  action  is  brought,  has  property 
of  the  defendant  (describing  the  same)  in  his  possession,  if  the  officer  cannot 
come  at  such  property,  he  shall  summon  such  person  or  corporation  as  gar- 
nishee; and  the  garnishee  shall  stand  liable  to  the  plaintiff  for  all  property, 
moneys,  and  credits  in  his  hands,  or  due  from  lum  to  the  defendant  from  the 
time  he  is  garnished^ 

NEVADA. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time  afterwards, 
may  have  the  property  of  the  defendant  attached,  as  security  for  the  satisfac- 
tion of  any  judgment  that  may  be  recovered,  unless  the  defendant  give  security 
to  pay  such  judgment,  in  the  following  cases :  — 

I.  In  an  action  upon  a  contract  for  the  direct  payment  of  money,  made,  or 
by  the  terms  thereof,  payable  in  this  State,  which  is  not  secured  by  mortgage, 
lien,  or  pledge  upon  real  or  personal  property  situated  or  being  in  this  State,  if 
so  secured,  when  such  security  has  been  rendered  nugatory  by  the  act  of  the 
defendant. 

II.  In  an  action  upon  a  contract  against  a  defendant  not  residing  in  this 
Stote. 

The  clerk  of  the  court  issues  the  writ  of  attachment  upon  receiving  an  affi- 
davit by  or  on  behalf  of  the  plaintiff,  showing, — 

1.  That  the  defendant  is  indebted  to  the  plain  tiff ^  specifying  the  amount  of 
such  indebtedness  over  and  above  all  legal  set-offs  or  counter-claims,  upon  a 
contract  for  the  direct  payment  of  money,  and  that  such  contract  was  made, 
or  is,  by  the  terms  thereof,  payable  in  this  State,  and  that  the  payment  of  the 
same  has  not  been  secured  by  any  mortgage,  lien,  or  pledge,  upon  real  or  per- 
sonal  property  situate  or  being  in  this  State ;  or,  if  so  secured,  that  said  secur- 
ity has  been  rendered  nugatory  by  the  act  of  the  defendant;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff,  specifying  the  amount  of 
such  indebtedness,  as  near  as  may  be,  over  and  above  all.  legal  set-offs  or 
counter-claims,  and  that  the  defendant  is  a  non-resident  of  this  State;  and, 

3.  That  the  sum  for  which  the  attachment  is  anked  is  an  actual  honafidt^ 
existing  debt,  due  and  owing  from  the  defendant  to  the  plaintiff,  and  that  the 
attachment  is  not  sought,  and  the  action  is  not  prosecuted,  to  hinder,  delay,  or 
defraud  any  creditor  of  the  defendant. 

1  Compiled  Statutes  of  Nebraska,  1889. 
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Before  issuing  the  writ,  the  clerk  shall  require  a  written  undertaking  on  the 
part  of  the  plaintiff,  iu  a  sum  not  less  than  two  hundred  dollars,  not  exceeding 
the  amount  claimed  by  the  plaintiff,  in  gold  coin  of  the  United  States,  with 
sufficient  sureties,  to  the  effect  that  if  the  defendant  recover  judgment  the 
plaintiff  will  pay,  in  gold  coin  of  the  United  States,  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking. 

All  property  of  the  defendant,  together  with  the  interest  and  profits  therein, 
and  all  debts  due  the  defendant,  and  ail  other  property  in  this  State  of  the 
defendant,  not  exempt  from  execution, .  including  rights  or  shares  of  stock  in 
any  corporation  or  company,  are  attachable,  unless  the  defendant  give  security 
by  the  undertaking  of  at  least  two  sufficient  sureties,  in  an  amount  sufficient 
to  satisfy  the  plaintiff's  demand,  besides  costs,  in  the  money  or  currency  of  the 
contract. 

Upon  receiving  information  in  writing  from  the  plaintiff  or  his  attorney, 
that  any  person  has  in  his  possession,  or  under  his  control,  any  credits  or  other 
personal  property  belonging  to  the  defendant,  or  is  owing  any  debt  to  t^e 
defendant,  such  person  shall  be  summoned  as  garnishee.^ 


NEW  HAMPSHIRE. 

In  this  State  the  writ  of  attachment,  as  distinguished  from  that  form  of  auch 
writ  known  as  *'  foreign  attachment "  or  '^  trustee  process,"  issues  as  a  matter 
of  course,  upon  the  institution  of  any  personal  action.  It  is  declared  in  the 
law  to  be  an  original  process  in  the  courts,  and  commands  the  officer  to  attach 
the  goods  and  estate  of  the  defendant.  Under  it,  all  property,  real  and  per- 
sonal, which  is  liable  to  be  taken  in  execution ;  shares  of  stock  in  any  corpora- 
tion; pews  and  seats  in  meeting-houses  or  places  of  public  worship;  and  the 
franchise  of  any  corporation  authorized  to  receive  tolls,  so  far  as  relates  to  the 
rights  to  receive  tolls,  with  all  the  privileges  and  immunities  belonging  thereto, 
—  may  be  attached;  but  garnishees  are  not  summoned. 

Property  so  attached  is  holden  until  the  expiration  of  thirty  days  from  the 
time  of  rendering  judgment  in  the  action  in  favor  of  the  plaintiff,  that  execu- 
tion may  issue  thereon. 

All  personal  actions  may  be  commenced  by  the  process  of  foreign  attach- 
ment, or  trustee  process,  except  actions  of  replevin  and  trespass  to  the  person, 
and  actions  for  defamation  and  malicious  prosecution. 

This  trustee  writ  is  an  attachment  and  summons,  and  is  served  upon  the 
defendant  and  the  trustees  (or  garnishees)  in  the  same  manner  as  writs  of 
summons. 

The  plaintiff  may  insert  the  names  of  as  many  persons  as  trustees  as  he  may 
deem  necessary,  at  any  time  before  the  process  is  served  on  the  defendant,  but 
not  after. 

A  trustee  may  be  required  to  answer,  in  writing  and  under  oath,  interroga- 
tories as  to  his  liability  as  trustee;  and  every  person  summoned  as  trustee,  and 

^  Baily  &  Hammond's  General  Statutes  of  Nevada,  1886. 
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having  in  his  possession  any  money,  goods,  chattels,  rights,  or  credits  of  the 
defendant,  at  the  time  of  the  service  of  the  writ  on  him,  or  at  any  time  after 
such  service  and  before  his  disclosure,  shall  be  adjudged  a  trustee  therefor.^ 


NEW  JERSEY, 

If  any  creditor  shall  make  oath  or  affirmation  before  any  judge  of  any  of  the 
courts  of  record  of  this  State,  or  justice  of  the  peace  of  any  county  in  the  same, 
that  he  verily  believes  that  his  debtor  absconds  from  his  creditors,  and  is  not, 
to  his  knowledge  or  belief,  resident  in  the  State  at  the  time,  the  clerk  of  the 
Supreme  Court,  or  any  circuit  court  or  court  of  common  pleas,  shall  issue  a 
writ  of  attachment,  commanding  the  sheriff  to  attach  the  rights  and  credits, 
moneys  and  effects,  goods  and  chattels,  lands  and  tenements,  of  such  debtor, 
wheresoever  they  may  be  found. 

If  the  creditor  be  absent  or  reside  out  of  the  State,  the  oath  may  be  made  by 
his  agent  or  attorney. 

Attachment  may  also  be  maintained  against  non-resident  debtors,  absent  or 
absconding  females,  and  foreign  corporations. 

It  issues  against  the  heirs  and  devisees  of  a  deceased  debtor,  in  all  cases  in 
which  it  might  lawfully  have  been  issued  against  the  debtor  in  his  lifetime. 

Legacies'  and  distributive  shares  of  estates  in  the  hands  of  executors  or 
administrators  may  be  attached. 

The  personal  property  in  this  State  of  a  non-resident  is  not  liable  to  attach- 
ment in  favor  of  a  non-resident,  where  such  property  is  exempt  from  attach- 
ment by  the  law  of  the  State  of  which  the  debtor  and  creditor  are  residents. 

The  writ  binds  the  rights  and  credits,  moneys  and  effects,  goods  and  chat- 
tels, of  the  defendant,  from  the  time  of  executing  the  same,  and  his  lands  from 
the  time  of  issuing  the  writ. 

The  officer  in  executing  the  writ  is  authorized  and  required  (having  first 
made  demand  and  being  refused)  to  break  open  any  house,  chamber,  room, 
shop,  door,  chest,  trunk,  or  other  place  or  thing,  where  he  shall  be  informed, 
or  have  reason  to  believe,  any  money,  goods,  books  of  account,  bonds,  bills, 
notes,  papers,  or  writings  of  the  defendant  may  be  deposited,  secreted,  had,  or 
found. 

On  the  return  of  the  writ,  the  clerk  gives  notice,  for  a  space  of  not  less  than 
two  and  not  more  than  three  months,  in  one  or  more  newspapers  circulating 
in  the  State,  of  the  attachment ;  and  the  plaintiff  must  set  up  a  copy  of  such 
notice  in  the  clerk's  office,  for  the  same  space  of  time. 

Other  creditors  are  admitted,  upon  filing  affidavit  with  the  clerk  of  the 
amount  of  their  claims. 

On  the  return  of  the  writ,  the  court  appoints  a  fit  person  to  audit  and  adjust 
the  demands  of  the  plaintiff,  and  of  so  many  of  the  defendant's  creditors  as 
shall  have  applied  to  the  court,  or  to  the  auditor  before  he  shall  have  made  his 
report,  for  that  purpose.  Final  judgment  may  be  entered  of  course,  in  term 
time  or  vacation,  upon  the  report  of  the  auditor,  at  any  time  after  six  months 
from  the  return  of  the  writ. 

^  General  Laws  of  Kew  Hampshire,  1878. 
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The  auditor  may  isane  hiB  warrant  under  his  hand  and  seal,  commanding 
the  sheriff  of  the  county,  or  any  constable,  to  bring  before  him,  at  a  oertaxn 
time  and  place  therein  specified,  the  wife  of  the  defendant,  or  any  other  person, 
and  examine  them,  by  word  of  mouth  or  interrogatories  in  writing,  touching 
all  matters  relating  to  the  trade,  dealings,  moneys,  debts,  effects,  rights, 
credits,  lands,  tenements,  property  and  estate  of  the  defendant,  and  his  secret 
grants,  or  fraudulent  transfer  or  conveyance  of  the  same ;  and  he  may  also 
issue  his  warrant  commanding  the  sheriff  or  constable  (having  first  made 
demand  and  been  refused)  to  break  open  any  place  or  thing  where  he  shall 
have  reason  to  believe  any  moneys,  goods,  chattels,  books  of  account,  bonds, 
bills,  notes,  papers,  or  writings  of  the  defendant  may  be  deposited,  secreted, 
had,  or  found,  and  to  seize  and  inventory  the  same,  and  make  report  thereof 
to  the  court  at  the  next  term. 

The  auditor  may  also  sue  before  justices  of  the  peace  for  demands  not  ex- 
ceeding one  hundred  dollars  due  the  defendant. 

He  is  required  to  sell  the  property  of  the  defendant,  real  and  personal. 
After  which  he  must  give  public  notice  in  newspapers,  requiring  a  meeting  of 
the  plaintiff,  and  creditors  who  may  have  applied,  at  a  certain  time  and  place. 
At  which  meeting,  or  other  subsequent  one,  the  auditor  shall  distribute  among 
the  plaintiff  and  creditors  equally,  and  in  a  ratable  proportion,  according 
to  the  amount  of  their  respective  debts,  as  ascertained  by  the  auditor's  re- 
port, and  the  judgment  of  the  court  thereon,  all  the  moneys  arising  from  the 
sale  of  the  goods  and  chattels,  lands  and  tenements,  first  deducting  legal  costs 
and  charges;  and,  if  the  moneys  be  not  sufficient  to  satisfy  the  debts,  they 
shall  assign  to  the  plaintiff  and  creditors  the  choses  in  tuition  j  rights,  and  credits 
of  the  defendant,  in  proportion  to  their  respective  debts;  which  assignment 
shall  vest  the  property  and  interest  of  the  defendant  in  the  assignee,  so  as  he 
may  sue  for  and  recover  the  same  in  his  own  name  and  to  his  own  use. 

Any  one  may  be  summoned  as  a  garnishee,  notwithstanding  his  denial  of 
having  any  moneys,  goods,  &c.,  of  the  defendant,  if  the  plaintiff  makes  oath 
that  he  believes  he  has  moneys,  goods,  &o. ,  and  is  in  fear  of  the  gamiahee's 
absconding  before  judgm^t  and  execution  can  be  had. 

When  judgment  is  entered  against  the  defendant  by  default  on  the  report  of 
the  auditor,  a  scire  facias  issues  against  the  garnishee,  to  appear  at  the  next 
term  after  entry  of  such  judgment,  and  show  cause  why  the  plaintiff  should 
not  have  execution  of  the  money  due  from  him  to  the  defendant.^ 


NEW  YORK. 

A  warrant  of  attachment  against  the  property  of  one  or  more  defendants  in 
an  action  may  be  granted  upon  the  application  of  the  plaintiff,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one  or  more  of  the 
following  causes:  — 

I.   Breach  of  contract,  express  or  implied,  other  than  a  contract  to  many. 

U.   Wrongful  conversion  of  personal  property. 

^  Bevision  of  the  Statutes  of  New  Jersey,  1877. 
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in.  Any  other  injury  to  personal  property,  in  oonseqaence  of  negligence, 
fraud,  or  other  wrongful  act. 

To  entitle  the  plaintifE  to  such  a  warrant,  he  must  show,  by  affidavit,  to  the 
satisfaction  of  the  judge  granting  the  same, — 

1.  That  one  of  the  above  causes  of  action  exists  against  the  defendant.  If 
the  action  is  to  recover  damages  for  breach  of  a  contract,  the  affidavit  must 
show  that  the  plaintifE  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counter-claims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a  resident  of 
the  State ;  or,  if  he  is  a  natural  person  and  a  resident  of  this  State,  that  he 
has  departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the 
service  of  a  summons,  or  keeps  himself  concealed  therein  with  the  like  intent; 
or,  if  the  defendant  is  a  natural  person  or  a  domestic  corporation,  that  he  or  it 
has  removed  or  is  about  to  remove  property  from  the  State,  with  intent  to 
defraud  his  or  its  creditors;  or  has  assigned,  disposed  of,  or  secreted,  or  is 
about  to  assign,  dispose  of,  or  secrete,  property,  with  the  like  intent. 

The  judge,  before  granting  the  warrant,  must  require  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  sufficient  sureties,  to  the  effect  that,  if  the 
defendant  recovers  judgment,  or  if  the  warrant  is  vacated,  the  plaintiff  will  pay 
all  costs  which  may  be  awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  and  fifty  dollars. 

It  is  not  a  defence  to  an  action  on  this  undertaking,  that  the  warrant  was 
granted  improperly  for  want  of  jurisdiction,  or  for  any  other  cause. 

The  sheriff  must  levy  the  warrant  upon  so  much  of  the  personal  and  real 
properly  of  the  defendant,  within  his  county,  not  exempt  from  levy  and  sale 
under  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs  and 
expenses.  He  must  take  into  his  custody  all  books  of  account,  vouchers,  and 
other  papers  relating  to  the  personal  property  attached,  and  all  evidences  of  the 
defendant's  title  to  the  real  property  attached,  which  he  must  safely  keep,  to 
be  disposed  of  as  prescribed  by  the  law. 

The  real  property,  which  may  be  levied  on,  includes  any  interest  in  real 
property,  either  vested  or  not  vested,  which  is  capable  of  being  aliened  by  the 
defendant. 

Under  a  warrant  of  attachment  against  a  foreign  corporation,  other  than  a 
corporation  created  by  or  under  the  laws  of  the  United  States,  the  sheriff  may 
levy  upon  the  sum  remaining  unpaid  upon  a  subscription  to  the  capital  stock 
of  the  corporation,  made  by  a  person  within  the  county;  or  upon  one  or  more 
shares  of  stock  therein,  held  by  such  a  person,  or  transferred  by  him,  for  the 
purpose  of  avoiding  payment  thereof. 

The  rights  or  shares  which  the  defendant  has  in  the  stock  of  an  association 
or  corporation,  together  with  the  interest  and  profits  thereon,  may  be  levied 
upon ;  and  the  sheriff's  certificate  of  the  sale  thereof  entitles  the  purchaser  to 
the  same  rights  and  privileges  with  respect  thereto  which  the  defendant  had 
when  they  were  so  attached. 

The  attachment  may  also  be  levied  upon  a  cause  of  action  arising  upon  con- 
tract, including  a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money  only,  negotiable  or  otherwise,  whether  past  due  or  yet  to  become  due, 
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executed  by  a  foreign  or  domestio  government,  state,  oonnty,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private  person,  eiUier 
within  or  without  the  State,  which  belongs  to  the  defendant,  and  is  found 
within  the  county.  The  levy  of  the  attachment  thereupon  is  deemed  a  levy 
upon,  and  a  seizure  and  attachment  of,  the  debt  represented  thereby. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attachment,  the 
president  or  other  head  of  an  association  or  corporation,  or  the  aecretan*, 
cashier,  or  managing  agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person 
holding  property,  including  a  bond,  promissory  note,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  defendant,  must  furnish  to  the  sheriff 
a  certificate,  under  his  hand,  specifying  the  rights  or  number  of  shares  of  the 
defendant  in  the  stock  of  the  association  or  corporation,  with  all  the  dividends 
declared,  or  incumbrances  thereon;  or  the  amount,  nature,  and  description  of 
the  property  held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as 
the  case  requires. 

If  a  person,  to  whom  application  is  so  made  by  the  sheriff,  refuses  to  give 
such  a  certificate;  or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of 
the  court,  or  a  judge  thereof,  or  the  county  judge  of  the  county  to  which  the 
warrant  is  issued,  that  there  is  reason  to  suspect  that  a  certificate  given  by 
him  is  untrue,  oir  that  it  fails  fully  to  set  forth  the  facts  required  to  be  showu 
thereby,  —  the  court  or  judge  may  make  an  order  directing  him  to  attend  at  a 
specified  time,  and  at  a  place  within  the  county  to  which  the  warrant  is  issued, 
and  submit  to  an  examination  under  oath  concerning  the  same. 

The  sheriff  must,  subject  to  the  direction  of  the  court  or  judge,  ooUect  and 
receive  all  debts,  effects,  and  things  in  action  attached  by  him.  He  may  msdn- 
tain  any  action  or  special  proceeding,  in  his  own  name  or  in  the  name  of  the 
defendant,  which  is  necessary  for  that  purpose,  or  to  reduce  to  his  actual  pos- 
session an  article  of  personal  property  capable  of  manual  delivery,  but  of  which 
he  has  been  unable  to  obtain  possession.  And  he  may  discontinue  such  an 
action  or  special  proceeding  at  such  time  and  on  such  terms  as  the  court  or 
judge  directs. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the  proceeds  of 
property  sold,  or  of  a  demand  collected  by  him,  to  answer  any  judgment 
that  may  be  obtained  against  the  defendant.  But  the  court,  upon  the  appli- 
cation of  either  party  to  the  action,  may  direct  the  sheriff,  either  before  or 
after  the  expiration  of  his  term  of  office,  to  pay  into  court  the  proceeds  of  a 
demand  collected,  or  property  sold;  or  to  deposit  them  in  a  designated  bank 
or  trust  company,  to  be  drawn  out  only  upon  the  order  of  the  court. 

The  plaintiff,  by  leave  of  the  court  or  judge,  may  bring  or  maintain,  in  the 
name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney  and  at  his  own 
expense,  any  action  which  might  be  brought  by  the  sheriff,  as  aforesaid,  to 
recover  property  attached,  or  the  value  thereof,  or  a  demand  attached.  The 
sheriff  must  receive  the  proceeds  of  such  an  action;  but  he  is  not  liable  for 
the  costs  or  expenses  thereof.^ 

1  Bliss's  New  York  Annototed  Code,  8d  edition,  1890. 
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NORTH  CAROLINA. 

A  warrant  of  attachment  may  be  granted  against  the  property  of  one  or 
more  defendants  in  an  action,  when  the  action  is  to  reoover  a  sum  of  money 
only,  or  damages  for  one  or  more  of  the  following  causes :  — 

1.  Breach  of  contract,  express  or  implied: 

2.  Wrongful  conversion  of  personal  property: 

8.  Any  other  injury  to  personal  property,  in  consequence  of  negligence, 
fraud,  or  other  wrongful  act. 

To  entitle  the  plaintifE  to  such  a  warrant,  he  most  show  by  affidavit  to  the 
satisfaction  of  the  court  granting  the  same  — 

1.  That  one  of  the  above  causes  of  action  exists  against  the  defendant :  If 
the  action  is  to  recover  damages  for  breach  of  contract,  the  affidavit  must  show 
that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counter-claims  known  to  him. 

2.  That  the  defendant  is  either  — 

(1)  A  foreign  corporation ;  or, 

(2)  Not  a  resident  of  this  State;  or, 

(3)  Has  departed  therefrom  with  intent  to  defraud  his  creditors  or  to  avoid 
the  service  of  a  summons;  or, 

(4)  Keeps  himself  concealed  therein  with  like  intent;  or, 

(5)  Has  removed  or  is  about  to  remove  any  of  his  property  from  this  State, 
with  intent  to  defraud  his  creditors;  or, 

(6)  Has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of, 
or  secrete,  any  of  his  property,  with  the  like  intent 

Before  issuing  the  warrant,  the  officer  must  require  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  sufficient  surety,  to  the  effect  that  if  the 
defendant  recover  judgment,  or  the  attachment  be  set  aside  by  the  order  of 
the  court,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  specified  in  the  undertaking,  which  shall  be  at  least  two 
hundred  dollars. 

The  warrant  may  be  levied  on  real  property  liable  to  execution,  on  tangible 
personal  property,  on  rights  or  shares  which  the  defendant  may  have  in  the 
stock  of  any  association  or  corporation,  and  upon  debts  due  the  defendant. 
Such  debts  the  officer  collects  and  receives  into  his  possession ;  to  which  end 
he  may  take  such  legal  proceedings,  either  in  his  own  name  or  in  that  of  the 
defendant,  as  may  be  necessary.    And  garnishees  may  be  summoned.^ 


NORTH  DAKOTA. 

In  an  action  arising  on  contract  for  the  recovery  of  money  only,  or  in  an 
action  for  the  wrongful  conversion  of  personal  property,  the  plaintifEt  at  the 
time  of  issuing  the  summons  or  at  any  time  afterward,  may  have  the  property 

^  The  Code  of  North  Carolina,  1888. 
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of  Uie  defendant  attached  as  a  security  for  the  satisfaction  of  such  judgment 
as  the  plaintiff  may  recover,  in  the  following  cases :  — 

1.  Where  the  defendant  is  a  corporation  created  by  or  under  the  laws  of  any 
other  Territory,  State,  government,  or  country;  or, 

2.  Is  not  a  resident  of  this  State ;  or, 

3.  Has  absconded  or  concealed  himself;  or, 

4.  Is  about  to  remove  any  of  his  property  from  this  State;  or, 

5.  Has  assigned,  disposed  of,  secreted,  or  is  about  to  assign,  dispose  of,  or 
secrete,  any  of  his  property,  with  intent  to  defraud  creditors. 

The  clerk  of  the  court  issues  a  warrant  of  attachment,  upon  the  plaintiff 
giving  affidavit  and  undertaking. 
The  affidavit  must  state,  — 

1.  That  a  cause  of  action  exists  against  the  defendant,  specifying  the 
amount  of  the  claim  and  the  grounds  thereof;  and 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not  a  resident  of 
this  State,  or  has  departed  therefrom  with  intent  to  defraud  his  creditors  or 
to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed  therein  with 
the  like  intent,  or  that  the  debt  was  incurred  from  property  obtained  under 
false  pretences;  or, 

3.  That  the  defendant  has  removed  or  is  about  to  remove  any  of  his  prop- 
erty from  the  State,  with  intent  to  defraud  his  creditors ;  or, 

4.  Has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of, 
or  secrete,  any  of  his  property,  with  the  like  intent. 

The  undertaking  must  be  on  the  part  of  the  plaintiff,  with  sufficient  surety, 
to  the  effect  that  if  the  defendant  recover  judgment,  or  the  attachment  be  set 
aside  by  order  of  the  court,  the  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  named  in  the  undertaking;  which  must  be 
at  least  the  amount  of  the  claim  specified  in  the  affidavit,  and  in  no  case  less 
than  two  hundred  and  fifty  dollars. 

Under  the  warrant  of  attachment,  the  sheriff  must  attach  real  and  personal 
property,  including  debts,  credits,  money,  and  bank-notes;  and  take  into  his 
custody  all  books  of  accounts,  vouchers,  evidences  of  indebtedness,  and  all 
papers  relating  to  the  property,  debts,  credits,  and  effects  of  the  defendant, 
together  with  all  evidences  of  his  title  to  real  property.  The  rights  or  shares 
of  the  defendant  in  the  stock  of  any  association  or  corporation,  together  with 
the  interest  and  profits  thereon,  may  also  be  attached;  and  property  of  the 
defendant  in  the  hands  of  third  persons  may  be  reached  by  garnishment.^ 


OHIO. 

The  plaintiff  in  &  civil  action  for  the  recovery  of  money  may,  at  or  after 
the  commencement  thereof,  have  an  attachment  against  the  property  of  the 
defendant,  upon  the  following  grounds:  — 

1  Compiled  Laws  of  Territory  of  Dakota,  1887  ;  continued  in  force  in  the  State  of 
North  Dakota  by  the  Constitntion  of  that  State. 
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1.  When  the  defendant  is  a  foreign  corporation,  or  a  non-resident  of  this 
State;  or, 

2.  Has  absconded  with  the  intent  to  defraud  his  creditors;  or, 

3.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  summons ;  or, 

4.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the  jurisdiction 
of  the  court,  with  the  intent  to  defraud  his  creditors ;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors;  or, 

7.  Has  property,  or  rights  in  action,  which  he  conceals ;  or, 

8.  Has  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,  his 
property,  or  a  part  thereof,  with  the  intent  to  defraud  his  creditors;  or, 

9.  Fraudulently  or  criminally  contracted  the  debt  or  incurred  the  obligation 
for  which  suit  is  about  to  be  or  has  been  brought. 

But  an  attachment  shall  not  be  granted  on  the  ground  that  the  defendant  is 
a  foreign  corporation,  or  a  non-resident  of  this  State,  for  any  other  claim  than 
a  debt  or  demand  arising  upon  contract,  judgment,  or  decree,  or  for  causing 
death  by  a  negligent  or  wrongful  act. 

An  order  of  attachment  is  made  by  the  clerk  of  the  court  in  which  the  action 
is  brought,  when  there  is  filed  in  his  ofiBce  an  affidavit  of  the  plaintiff,  his 
agent,  or  attorney,  showing, — 

1.  The  nature  of  the  plaintiff's  claim ; 

2.  That  it  is  just; 

8.   The  amount  which  the  affiant  believes  the  plaintiff  ought  to  recover ;  and, 

4.  The  existence  of  some  one  of  the  grounds  for  an  attachment  above 
enumerated. 

When  the  ground  of  the  attachment  is,  that  the  defendant  is  a  foreign  cor- 
poration, or  a  non-resident  of  this  State,  the  order  of  attachment  may  be  issued 
without  an  undertaking.  In  all  other  cases,  it  shall  not  be  issued  until  there 
has  been  executed  in  the  clerk's  office,  by  sufficient  surety  of  the  plaintiff, 
to  be  approved  by  the  clerk,  an  undertaking,  in  a  sum  equal  to  double  the 
amount  of  the  plaintiff's  claim,  to  the  effect  that  the  plaintiff  shall  pay  the 
defendant  all  dami^^es  which  he  may  sustain  by  reason  of  the  attachment,  if 
the  order  prove  to  have  been  wrongfully  obtained. 

Under  the  order  of  attachment  may  be  attached  lands,  tenements,  goods, 
chattels,  stocks,  or  interest  in  stocks,  rights,  credits,  monejrs,  and  effects  of 
the  defendant,  not  exempt  by  law  from  the  payment  of  plaintiff's  claim. 

A  creditor  may  obtain  an  attachment  on  a  claim  before  it  is  due,  — 

1.  When  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of  his  prop- 
erty, with  the  fraudulent  intent  to  cheat  or  defraud  his  creditors,  or  to  hinder 
or  delay  them  in  the  collection  of  their  debts;  or, 

2.  Is  about  to  make  such  sale,  conveyance,  or  disposition  of  his  property, 
with  such  fraudulent  intent;  or, 

8.  Is  about  to  remove  his  property,  or  a  material  part  thereof,  with  the 
intent  or  to  the  effect  of  cheating  or  defrauding  his  creditors,  or  of  hindering 
or  delaying  them  in  the  collection  of  their  debts. 

Garnishees  may  be  sunmioned,  who  shall  appear  and  answer,  under  oath, 
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all  questions  put  to  them,  touching  the  property  of  every  description  and 
credits  of  the  defendant  in  their  possession  or  under  their  control.^ 


OREGON. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  any  time  afterwards, 
may  have  the  property  of  the  defendant  attached,  as  security  for  the  aatiafae- 
tion  of  any  judgment  that  may  be  recovered,  unless  the  defendant  give  secur- 
ity to  pay  such  judgment,  in  the  following  cases:  — 

1.  In  an  action  upon  a  contract,  expressed  or  implied,  for  the  direct  pay- 
ment of  mouey,  and  which  is  not  secured  by  mortgage,  lien,  or  pledge  upon 
real  or  personal  property,  of  if  so  secured,  when  such  security  has  been  rend- 
ered nugatory  by  the  act  of  the  defendant. 

2.  In  an  action  upon  a  contract,  expressed  or  implied,  against  a  defendant 
not  residing  in  this  State. 

A  writ  of  attachment  is  issued  by  the  clerk  of  the  court  in  which  the  action 
is  pending,  whenever  the  plaintiff  or  any  one  in  his  behalf  shall  make  and  file 
an  affidavit  showing,  — 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount 
of  such  indebtedness  over  and  above  all  legal  set-ofb  or  counter-claims)  upon 
a  contract,  expressed  or  implied,  for  the  direct  payment  of  money,  and  that 
the  payment  of  the  same  has  not  been  secured  by  any  mortgage,  lien,  or 
pledge  upon  real  or  personal  property;  and 

2.  That  the  sum  for  which  the  attachment  is  asked  is  an  actual  bonajide, 
existing  debt,  due  and  owing  from  the  defendant  to  the  plaintiff,  and  that  the 
attachment  is  not  sought  nor  the  action  prosecuted  to  hinder,  delay,  or  defraud 
any  creditor  of  the  defendant. 

Upon  filing  the  affidavit  with  the  clerk,  the  plaintiff  is  entitled  to  have  the 
writ  issue  upon  *his  filing  with  the  clerk  his  undertaking,  with  one  or  more 
sureties,  in  a  sum  not  less  than  one  hundred  dollars,  and  equal  to  the  amount 
for  which  the  plaintiff  demands  judgment,  and  to  the  effect  that  the  plaintiff 
will  pay  all  costs  that  may  be  adjudged  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  if  the  same  be  wrongful 
or  without  sufficient  cause,  not  exceeding  the  sum  specified  in  the  undertaking. 

Under  the  writ  may  be  attached  the  rights  or  shares  which  the  defendant 
may  have  in  the  stock  of  any  association  or  corporation,  together  with  the 
interest  and  profits  thereon,  and  all  other  property  of  the  defendant  not  ex- 
empt from  execution;  and  garnishees  may  be  summoned.' 

PENNSYLVANIA. 

In  this  State  there  is  foreign  attachment,  domestic  attachment,  and  a  third 
description  which  has  no  distinctive  designation. 

I.  The  writ  of  foreign  attachment  issues,  as  a  matter  of  right,  against  a 
foreign  corporation,  and  against  a  person  not  residing  within  the  State,  and 

1  Smith  k  Benedict's  Yeriiied  Revised  Statutes  of  Ohio,  1890. 
»  Hill's  Annoteted  Laws  of  Oregon,  1887. 
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not  being  within  the  county  where  the  writ  issaes,  at  the  time  of  its  issue. 
Under  it  real  and  personal  estate  may  be  attached,  and  garnishees  summoned, 
who  are  required  to  answer  interrogatories  propounded  by  the  plaintiff.  The 
benefit  of  the  writ  of  foreign  attachment  inures  to  the  attaching  creditor 
alone,  and  not  to  all  of  the  defendant's  creditors,  as  in  the  case  of  domestic 
attachment. 

II.  The  writ  of  domestic  attachment  issues  against  any  debtor,  being  an 
inhabitant  of  the  State,  if  such  debtor  shall  have  absconded  from  the  place 
of  his  usual  abode  within  the  same,  or  shall  have  remained  absent  from  the 
State,  or  shall  have  confined  himself  in  his  own  house,  or  concealed  himself 
elsewhere,  with  design,  in  either  case,  to  defraud  his  creditors.  And  the  like 
proceedings  may  be  had  if  a  debtor,  not  having  become  an  inhabitant  of  the 
State,  shall  confine  or  conceal  himself  within  the  county,  with  intent  to  avoid 
the  service  of  a  process,  and  to  defraud  his  creditors. 

This  writ  does  not  issue,  except  upon  oath  oj  affirmation,  previously  made 
by  a  creditor  or  by  some  person  in  his  behalf,  of  the  truth  of  his  debt,  and  of 
the  facts  upon  which  the  attachment  shall  be  founded.  It  commands  the 
officer  to  attach  the  goods  and  chattels,  lands  and  tenements,  of  the  defendant, 
and  to  summon  garnishees. 

Upon  the  writ  being  executed,  the  court  appoints  three  trustees,  to  whom 
the  officer  delivers  the  personal  property  attached ;  and  the  trustees  thereupon 
publish  notice  in  a  newspaper,  requiring  all  persons  indebted  to  the  defendant, 
or  holding  property  belonging  to  him,  to  pay  and  deliver  the  same  to  them, 
and  also  desiring  all  creditors  of  the  defendant  to  present  their  respective 
accounts  or  demands. 

All  the  estate  of  the  defendant  attached  or  afterwards  discovered  by  the 
trustees  vests  in  the  trustees,  and  they  may  sue  for  and  recover  the  same  in 
their  own  names.  They  are  authorized  to  summon  all  persons  residing  in  the 
county,  supposed  to  be  indebted  to  the  defendant,  and  examine  them  on  oath, 
as  they  shall  think  fit,  touching  the  real  or  personal  estate  of  the  defendant, 
and  such  other  things  as  may  tend  to  disclose  their  estates,  or  their  secret 
grants,  or  alienation  of  their  effects.  If  such  persons  reside  in  another 
county,  the  trustees  may  send  interrogatories  in  writing,  and  examine  them 
to  the  same  effect. 

The  trustees  may  issue  warrants  commanding  houses,  chambers,  shops, 
stores,  and  warehouses  of  the  defendant  to  be  broken  open,  and  any  trunks 
or  chests  of  the  defendant,  in  which  his  goods  or  effects,  books  of  account,  or 
papers  relating  to  his  estate  shall  be,  or  shall  be  reputed  to  be,  to  be  seized  for 
the  benefit  of  his  creditors. 

They  are  empowered  to  recover  any  property  fraudulently  disposed  of  by 
the  defendant,  and  they  may  redeem  mortgaged  property. 

They  are  authorized  to  sell  the  estate,  real  and  personal,  of  the  defendant 
which  has  become  vested  in  them,  and  to  assign  any  or  all  of  the  debts  due 
or  to  become  due  to  him;  and  the  purchaser  or  grantee  may  sue  for  and 
recover  such  property  or  debts,  in  his  own  name  and  to  his  own  use. 

The  trustees  then  fix  a  day,  and  proceed  to  hear  the  proofs  of  all  creditors 
of  the  defendant  of  their  respective  claims;  and  having  stated  their  accounts, 
and  ascertained  the  proportionate  sum  payable  to  each  creditor,  they  file  their 
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report  of  the  same  in  the  office  of  the  prothonotary ;  and,  if  no  exoeptaons  to 
the  report  be  filed  within  a  limited  time,  they  proceed  to  distribate  the  money, 
ratably  and  without  preference,  among  all  the  creditors  who  have  proved  their 
claims. 

The  death  of  the  defendant  after  the  issuing  of  an  attachment  does  not 
abate  or  otherwise  affect  the  proceedings  thereon. 

No  second  or  other  attachment  can  be  issued  against  or  served  upon  the 
estate  or  effects  of  the  same  defendant,  except  those  issued  into  another 
county,  unless  the  first  attachment  be  not  executed,  or  be  dissolved  by  the 
court. 

III.  On  the  17th  of  March,  1869,  a  law  was  enacted  in  this  State  extending 
the  remedy  by  attachment. 

Under  this  law,  an  attachment  issues  by  the  prothonotary  of  a  court  of 
record  against  any  defendant,  upon  proof  by  the  affidavit  of  the  plaintifi,  or 
any  other  person  for  him,  that  the  defendant  is  justly  indebted  to  him  in  a 
sum  exceeding  one  hundred  dollars,  and  setting  forth  in  the  affidavit  the 
nature  and  amount  of  the  indebtedness,  and  that, — 

1.  The  defendant  is  about  to  remove  his  property  out  of  the  jurisdiction  of 
the  court  in  which  the  attachment  is  applied  for,  with  intent  to  de&aud  his 
creditors;  or, 

2.  Has  property,  rights  in  action,  or  interest  in  any  public  or  corporate 
stock,  money,  or  evidences  of  debt,  which  he  fraudulently  conceals;  or, 

3.  Has  assigned,  disposed  of,  or  removed,  or  is  about  to  assign,  dispose  of, 
or  remove,  any  such  property,  money,  rights  in  action,  interest  in  public  or 
corporate  stock,  or  evidences  of  debt,  with  the  intent  to  defraud  his  credit- 
ors; or, 

4.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  for  which  the 
plaintiff's  claim  is  made. 

Before  the  writ  issues  under  this  act,  the  plaintiff,  or  some  one  on  his  behalf, 
must  execute  and  file  with  the  prothonotary  a  bond,  in  a  penalty  of  at  least 
double  the  amount  claimed,  with  good  and  sufficient  surety,  to  be  approved 
by  the  prothonotary  or  one  of  the  judges  of  the  court  of  common  pleas  of  the 
county,  conditioned  that  if  the  plaintiff  shall  fail  to  prosecute  his  action  with 
effect,  and  recover  a  judgment  against  the  defendant,  he  shall  pay  the  defend- 
ant all  legal  costs  and  damages  which  he  may  sustain  by  reason  of  the 
attachment. 

If  two  or  more  attachments  are  issued  against  the  same  defendant,  the  one 
first  in  the  hands  of  the  proper  officer  for  service  has  the  prior  lien,  and  the 
others,  issued  in  pursuance  of  this  act,  in  the  order  of  time  in  whidi  they  are 
issued  to  the  officer.^ 


RHODE  ISLAND. 

An  original  writ  of  attachment,  commanding  the  attachment  of  the  real  or 
personal  estate  of  the  defendant,  including  his  personal  estate  in  the  hands  or 
possession  of  another  person  as  trustee  of  the  defendant,  and  his  stock  or  shares 

1  Brightly's  Pardon's  Digest  of  Pennsylvania  Laws,  11th  Edition,  1885. 
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in  any  banking  association  or  other  incorporated  company,  may  be  issued  by 
the  Supreme  Court,  court  of  common  pleas,  or  by  any  justice  court,  whenever 
the  plaintiff,  his  agent  or  attorney,  shall  make  affidavit,  to  be  indorsed  thereon 
or  annexed  thereto,  that  the  plaintiff  has  a  just  claim  against  the  defendant 
that  is  due,  upon  which  the  plaintiff  expects  to  recover  in  such  action  a  sum 
sufficient  to  give  jurisdiction  to  the  court  in  which  the  writ  is  returnable ;  and, 
also, 

1.  That  the  defendant  is  an  incorporated  company  established  out  of  this 
State:  or, 

2.  Resides  out  of  this  State ;  or, 

3.  Has  left  the  State,  and  is  not  expected  by  the  affiant  to  return  within 
the  same  in  season  to  be  served  with  process  returnable  to  the  next  term  of 
the  court;  or, 

4.  Has  conmiitted  fraud  in  contracting  the  debt  upon  which  the  action 
18  founded,  or  in  the  concealment  of  his  property,  or  in  the  disposition 
thereof;  or, 

5.  That,  since  the  contracting  of  such  debt,  the  defendant  has  been  the 
owner  of  property,  or  in  the  receipt  of  an  income,  which  he  has  refused  or 
neglected  to  apply  towards  the  payment  thereof,  though  requested  by  the 
plaintiff  so  to  do. 

A  writ  of  attachment  may  be  issued  in  an  action  already  commenced  by 
summons,  in  the  like  cases,  and  on  the  like  affidavit,  as  in  the  case  of  an  origi- 
nal writ  of  attachment. 

The  writ  commands  the  attachment  of  the  goods  and  chattels  of  the  defend- 
ant, and  his  real  estate,  and  his  personal  estate  in  the  hands  of  another 
person  as  his  trustee,  and  his  stock  or  shares  in  any  banking  association  or 
incorporated  company. 

Under  the  writ,  garnishees  may  be  summoned,  and  must  answer  under 
oath.^ 

SOUTH  CAROLIKA. 

In  any  action  Arising  for  the  recovery  of  money,  or  for  the  recovery  of 
property,  whether  real  or  personal,  and  damages  for  the  wrongful  conversion 
and  detention  of  personal  property,  or  in  an  action  for  the  recovery  of  damages 
for  injury  done  to  either  person  or  property ;  the  plaintiff,  at  the  time  of  issu- 
ing the  summons,  or  any  time  afterwards,  may  have  the  property  of  the 
defendant  attached,  as  a  security  for  the  satisfaction  of  such  judgment  as  the 
plaintiff  may  recover,  in  any  of  the  following  cases:  — 

1.  Where  the  defendant  is  a  corporation  created  by  or  under  the  laws  of 
any  other  State,  government,  or  country ;  or, 

2.  Is  not  a  resident  of  this  State;  or, 

8.   Has  absconded  or  concealed  himself;  or, 

4.  Is  about  to  remove  any  of  his  property  from  this  State ;  or, 

6.  Has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of, 
or  secretOj  any  of  his  property,  with  intent  to  defraud  creditors. 

1  Public  Statutes  of  Rhode  Island,  1882. 


702  APPENDIX. 

To  obtain  an  attachment,  it  is  necessary  that  it  should  appear  by  affidavit 
that  a  cause  of  action  exists  against  the  defendant,  specifying  the  amount  of 
the  claim,  and  the  grounds  thereof,  and  that  one  or  other  of  the  said  grounds 
for  attachment  exists;  and  that  a  written  undertaking  should  be  filed,  on 
the  part  of  the  plaintiff,  with  sufficient  surety,  to  the  effect  that  if  the  de- 
fendant recover  judgment,  or  the  attachment  be  set  aside  by  order  of  Ihe 
court,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  tiie  attachment,  not  ex- 
ceeding the  sum  specified  in  the  undertaking,  which  shall  be  at  least  two 
hundred  and  fifty  dollars,  except  in  case  of  a  warrant  issued  by  a  trial  justice, 
when  it  shall  be  at  least  twenty-five  dollars. 

All  real  and  personal  estate,  including  money  and  bank-notes,  except  such 
real  and  personal  estate  as  is  exempt  from  attachment,  levy,  or  sale  by  the 
Constitution ;  and  all  books  of  account,  vouchers,  and  papers  relating  to  the 
property,  debts,  credits,  and  effects  of  the  debtor,  togeUier  with  all  evidences 
of  his  title  to  real  estate,  may  be  levied  upon  under  attachment. 

Rights  or  shares  in  the  stock  of  any  corporation  may  be  attached. 

The  execution  of  the  attachment  upon  any  such  rights  or  shares,  or  upon 
any  debts  or  other  property  incapable  of  manual  delivery,  shall  be  made  by 
leaving  a  certified  copy  of  the  warrant  of  attachment  with  the  president  or 
other  head  of  the  association  or  corporation,  or  the  secretary,  cashier,  or  man- 
aging agent  thereof,  or  with  the  debtor  or  individual  holding  such  property, 
with  a  notice  showing  the  property  levied  on;  and  such  person  shall  furnish 
the  officer  with  a  certificate  under  his  hand,  designating  the  number  of  rights 
or  shares  of  the  defendant  in  the  stock  of  such  association  or  corporation,  or 
the  amount  and  description  of  the  property  held  by  such  association,  corpora- 
tion, or  individual,  for  the  benefit  of,  or  debt  owing  to,  the  defendant.  And 
this  may  be  compelled  by  attachment  of  the  body.^ 


SOUTH  DAKOTA. 

Th<>  legislature  of  this  State  enacted  the  laws  of  the  Territory  of  Dakota  en 
masse. 

The  attachment  law  of  that  Territory  which  thus  became  the  law  of  South 
Dakota,  may  be  found  under  North  Dakota,  ante. 

TENNESSEE. 

Any  person  having  a  debt  or  demand  due  at  the  commencement  of  an  action 
or  having  a  claim  for  damages  for  a  tort;  or  a  plaintiff  after  action  for  any 
cause  has  been  brought,  and  either  before  or  after  judgment,  may  sue  out  aii 
attachment  at  law  or  in  equity  against  the  property  of  a  debtor  or  defendant, 
in  the  following  cases :  — 

1.  Where  the  debtor  or  defendant  resides  out  of  the  State;  or, 

2.  Is  about  to  remove  or  has  removed  himself  or  property  from  the 
State;  or, 

^  Code  of  Civil  Procedure  of  South  Carolina,  1881-82. 
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3.  Has  remoyed  or  is  removing  himself  out  of  the  county  privately;  or, 

4.  Conceals  himself  so  that  the  ordinary  process  of  law  cannot  be  served 
upon  him;  or, 

5.  Absconds,  or  is  absconding  or  concealing  himself  or  property ;  or, 

6.  Has  fraudulently  disposed  of,  or  is  about  fraudulently  to  dispose  of,  his 
property;  or, 

7.  Where  any  person  liable  for  any  debt  or  demand,  residing  out  of  the 
State^  dies,  leaving  property  in  the  State. 

When  the  debtor  and  creditor  are  both  non-residents  of  this  State,  and  resi- 
dents of  the  same  State,  the  creditor  cannot  have  an  attachment  against  the 
property  of  the  debtor,  unless  he  swear  that  the  property  of  the  debtor  has 
been  fraudulently  removed  to  this  State  to  evade  the  process  of  law  in  the 
State  of  their  domicile  or  residence. 

An  attachment  may  be  sued  out  upon  debts  or  demands  not  due,  in  any  of 
the  cases  above  enumerated,  except  the  first. 

Any  accommodation  indorser  or  surety  may  sue  out  an  attachment  against 
the  property  of  his  principal,  as  a  security  for  his  liability,  whether  the  debt 
on  which  he  is  bound  be  due  or  not;  but  the  attachment  in  such  case  shall  be 
discharged,  if  the  principal  give  bond  and  security  to  be  approved  by  the  court 
in  term  time,  or  its  clerk  in  vacation,  to  indemnify  the  plaintiff. 

To  obtain  an  attachment,  the  plaintiff,  his  agent  or  attorney,  must  make 
oath  in  writing,  stating  the  nature  and  amount  of  the  debt  or  demand,  and 
that  it  is  a  just  claim,  and,  also,  that  one  or  more  of  the  above  enumerated 
causes  for  attachment  exists ;  and  two  or  more  causes  may  be  stated  in  the 
alternative. 

The  plaintiff,  his  agent  or  attorney,  must,  before  the  writ  issues,  execute  a 
bond  in  double  the  amount  claimed  to  be  due,  with  sufficient  security,  payable 
to  the  defendant,  and  conditioned  that  the  plaintiff  will  prosecute  the  attach- 
ment with  effect,  or,  in  case  of  failure,  pay  the  defendant  all  costs  that  may  be 
adjudged  against  him,  and  also  all  such  damages  as  he  may  sustain  by  the 
wrongful  suing  out  of  the  attachment. 

Attachments  may  be  levied  upon  any  real  or  personal  property  of  either  a 
legal  or  equitable  nature,  debts,  or  choses  in  action,  whether  due  or  not,  in 
which  the  defendant  has  an  interest;  and  garnishees  may  be  summoned.^ 


TEXAS. 

Original  attachments  are  issued,  upon  the  plaintiff,  his  agent  or  attorney, 
making  an  affidavit  in  writing,  stating  that  the  defendant  is  justly  indebted 
to  the  plaintiff,  and  the  amount  of  the  demand,  aud  that  the  defendant,  — 

1.  Is  not  a  resident  of  the  State,  or  is  a  foreign  corporation,  or  is  acting  as 
such;  or, 

2.  Is  about  to  remove  permanently  oat  of  the  State,  and  has  refused  to  pay 
or  secure  the  debt  due  the  plaintiff;  or, 

8.  Secretes  himself  so  that  the  ordinary  process  of  law  cannot  be  served  on 
him;  or, 

1  Milliken  &  Yertrees*  Code  of  Tennessee,*  1884. 
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4.  Has  secreted  his  property  for  the  purpose  of  defraadlng  his  crediton;  or, 

5.  Is  about  to  secrete  his  property  for  the  purpose  of  defrauding  his  credit- 
ors; or, 

6.  Is  about  to  remove  his  property  out  of  the  State,  without  leaving  suffident 
remaining  for  the  payment  of  his  debts,'  or, 

7.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the  county  where 
the  suit  is  brought,  with  intent  to  defraud  his  creditors;  or, 

8.  Has  disposed  of  his  property,  in  whole  or  in  part,  with  intent  to  defraud 
his  creditors ;  or, 

0.  Is  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors;  or, 

10.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors;  or, 

11.  That  the  debt  is  due  for  property  obtained  under  false  pretences. 

The  affidavit  must  further  state,  1.  That  the  attachment  is  not  sued  out  for 
the  purpose  of  injuring  or  harassing  the  defendant;  and  2.  That  the  plaintiff 
will  probably  lose  his  debt  unless  the  attachment  is  issued. 

Before  the  issue  of  the  attachment,  the  plaintiff,  his  agent  or  attorney,  mnai 
execute  a  bond,  with  two  or  more  good  and  sufficient  sureties,  payable  to  the 
defendant,  in  at  least  double  the  debt  sworn  to  be  due,  conditioned  that  the 
plaintiff  will  prosecute  his  suit  to  effect^  and  pay  all  such  damages  and  costs 
as  shall  be  adjudged  against  him  for  wrongfully  suing  out  such  attachments 

The  writ  of  attachment  goes  against  the  property  of  the  debtor,  wherever 
the  same  may  be  found. 

It  may  issue  in  all  cases,  although  the  debt  or  demand  be  not  due ;  but  no 
judgment  shall  be  rendered  until  the  demand  becomes  due. 

Writs  of  garnishment  may  be  issued,  — 

1.  Where  an  original  attachment  has  been  issued  as  above  provided:  and 

2.  Where  the  plaintiff  sues  for  a  debt,  and  makes  affidavit  that  such  debt  is 
just,  due,  and  unpaid,  and  that  the  defendant  has  not,  within  this  State,  sub- 
ject to  execution,  sufficient  to  satisfy  such  debt;  and  that  the  garnishment 
applied  for  is  not  sued  out  to  injure  either  the  defendant  or  the  garnishee. 

3.  Where  the  plaintiff  has  a  judgment,  and  makes  affidavit  that  the  defend- 
ant has  not,  within  his  knowledge,  property  in  his  possession  within  this  State, 
subject  to  execution,  sufficient  to  satisfy  such  judgment. 

In  the  second  ease  specified  in  this  connection  the  plaintiff  must  execute  a 
bond,  with  two  or  more  sufficient  sureties,  to  be  approved  by  the  officer  issuing 
the  writ,  payable  to  the  defendant  in  the  suit,  in  double  the  amount  of  the 
debt  claimed  therein,  conditioned  tiiat  he  will  prosecute  his  suit  to  effect  and 
pay  all  damages  and  costs  that  may  be  adjudged  against  him  for  wrongfuUy 
suing  out  such  garnishment. 

Before  the  issue  of  the  writ  of  garnishment  the  plaintiff  must  make  applica- 
tion therefor  in  writing,  under  oath,  signed  by  him,  stating  the  facts  author- 
izing the  issue  of  the  writ,  and  that  he  has  reason  to  believe,  and  does  believe, 
that  the  garnishee,  stating  his  name  and  residence,  is  indebted  to  the  defend- 
ant; or  that  he  has  in  his  hands  effects  belonging  to  the  defendant,  or  that  the 
garnishee  is  an  incorporated  or  joint  stock  company,  and  that  the  defendant 
is  the  owner  of  shares  in  such  company,  or  has  an  interest  therein.^ 

1  Sayles*  Revised  Civil  Statutes  of  Texas,  1887. 
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YEBMONT. 

The  ordinary  mode  of  procew  iu  dvil  causes  ia  by  writ  of  summons  or 
attachment. 

Writs  of  attachment  may  issue  against  the  goods,  ohattels,  or  estate  of  the 
defendant,  and  for  want  thereof  against  his  body. 

No  writ  shall  issue  unless  there  be  sufficient  security  given  to  the  defendant, 
by  way  of  recognizance,  by  some  person  other  than  the  plaintiff,  to  the  satis- 
faction of  the  authority  signing  the  writ,  that  the  plaintiff  shall  prosecute  his 
writ  with  effect,  and  shall  answer  all  damages,  if  judgment  be  rendered 
against  him. 

Actions  founded  on  a  contract,  express  or  implied,  made  and  entered  into 
since  the  first  day  of  January,  1889,  actions  of  account,  book  account,  and 
actions  founded  on  a  contract  where  the  defendant  has  absconded  from,  or  ia 
resident  out  of,  this  State«  or  is  concealed  within  this  State,  may  be  com- 
menced by  trustee  process 

The  writ  in  such  case  authorizes  the  attachment  of  the  goods,  chattels,  or 
estate  of  the  defendant  in  his  own  hands,  and  also  any  goods,  effects,  or  credits 
in  the  hands  of  the  trustees. 

Every  person  having  any  goods,  effects,  or  credits  of  the  defendant  intrusted 
or  deposited  in  his  hands  or  possession,  or  which  -shall  come  into  his  hands  or 
possession  after  the  service  of  the  writ  and  before  disclosure  is  made,  may  be 
summoned  as  a  trustee;  and  such  goods,  effects,  and  credits  shall  thereby 
be  attached,  and  held  to  respond  to  the  final  judgment  in  the  suit  Whatever 
any  trustee  may  have  of  the  defendant's  in  hit  hands  or  possession,  which  he 
holds  against  law  or  equity,  may  be  attached  by  this  process. 

Negotiable  paper,  under  or  over  due,  may  be  attached  by  the  trustee  process, 
and  shall  be  subject  to  the  operation  of  the  trustee  process,  uuless  it  appear 
that  the  same  had  been  negotiated,  and  notice  thereof  given  to  the  maker  or 
indorser  before  the  service  of  the  trustee  process  on  him.  But  negotiable 
paper,  actually  assigned,  negotiated,  and  transferred  to  any  bank,  savings 
bank,  trust  company,  or  insurance  company,  in  the  State,  before  it  becomes 
due,  shall  be  exempt  from  attachment  by  trustee  process. 

Any  debt  or  legacy  due  from  an  executor  or  administrator,  and  any  other 
goods,  effects,  or  credits  In  the  hands  of  an  executor  or  administrator,  as  such, 
may  be  attached  in  hit  hands  by  the  trustee  process. 

All  corporations  may  be  summoned  as  trustees. 

Any  money  or  other  thing  due  to  the  defendant  may  be  attached  by  the 
trustee  process  before  it  has  become  payable,  provided  it  be  due  absolutely  and 
without  any  contingency;  but  the  tnistee  shall  not  be  compelled  to  pay  or 
deHver  it  before  the  time  appointed  therefor  by  the  contract. 

Trustees  may  be  examined  on  oath,  touching  the  effects,  &c.,  of  the  defend, 
ant  in  their  hands:  but  the  answer  of  a  trustee  under  oath  Is  not  conclusive  in 
deciding  how  far  he  is  chargeable;  but  either  party  may  allege  and  prove  any 
facts  that  may  be  material  in  deciding  that  question.^ 

1  Revised  Laws  of  Vermont,  1880. 
45 
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VIRGINIA. 


If  at  the  time  of  or  after  the  institatioii  of  any  action  at  law  for  the  leooreiy 
of  specific  persona]  property,  or  a  debt,  or  damages  for  the  breach  of  a  coti- 
tract,  express  or  implied,  or  damages  for  a  wrong,  the  plaintiff,  his  agent  or 
attorney,  shall  make  affidavit,  stating  that  the  plaintiff's  claim  is  believed  to 
be  just,  and,  where  the  action  is  to  recover  specific  personal  property,  the 
nature,  and,  according  to  the  affiant's  belief,  the  value  of  snch  property,  and 
the  probable  amount  of  damages  the  plaintiff  will  recover  for  the  detention 
thereof,  and  where  it  is  to  recover  a  debt  or  damages  for  the  breach  of  a  con* 
tract,  express  or  implied,  or  damages  for  a  wrong,  a  certain  sum  which  (at 
the  least)  the  affiant  believes  the  plaintiff  is  entitled  to  or  ought  to  recover, 
and  stating  also  the  existence,  to  the  best  of  the  affiant's  belief,  of  one  or 
more  of  the  following  grounds  of  attachment;  the  derk  of  the  court  shall  issue 
an  attachment. 

The  grounds  of  attachment  are  that  the  defendant  — 

1.  Is  a  foreign  corporation,  or  is  not  a  resident  of  this  State,  and  has  estate 
or  debts  owing  to  said  defendant  within  the  county  or  corporation  in  which 
the  action  is,  or  is  sued  with  a  defendant  residing  therein;  or, 

2.  Is  removing  or  about  to  remove  out  of  this  State,  with  intent  to  change 
his  domicile;  or, 

3.  Is  removing,  intends  to  remove,  or  has  removed  the  specific  property 
sued  for,  or  his  own  estate,  or  the  proceeds  of  the  sale  of  his  property,  or  a 
material  part  of  such  estate  or  proceeds,  out  of  this  State,  so  that  process 
of  execution  on  a  Judgment,  when  obtained  in  said  action,  will  be  unavail- 
ing; or, 

4.  Is  converting,  or  is  about  to  convert,  or  has  converted,  his  property  of 
whatever  kind,  or  some  part  thereof,  into  money,  securities,  or  eyidencee  of 
debt,  with  intent  to  hinder,  delay,  or  defraud  his  creditors ;  or, 

6.  Has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose  of,  his  estate, 
or  some  part  thereof,  with  intent  to  hinder,  delay,  or  defraud  his  creditors. 

If  the  action  be  for  specific  personal  property,  ttie  attachment  may  be  against 
such  property  and  against  the  defendant's  estate  for  so  much  as  is  sufficient 
to  satisfy  the  probable  damages  for  its  detention,  or,  at  the  option  of  the 
plaintiff,  against  the  defendant's  estate  for  the  value  of  such  specific  property 
and  the  damages  for  its  detention.  If  the  action  be  to  recover  a  debt,  or 
damages  for  the  breach  of  a  contract,  express  or  implied,  or  damages  for  a 
wrong,  the  attachment  shall  be  against  the  defendant's  estate  for  the  amount 
specified  in  the  affidavit  as  that  which  the  affiant  believes  the  plaintiff  is  en- 
titled to  or  ought  to  recover. 

Attachments  (except  where  sued  out  specially  against  specified  property) 
may  be  levied  on  any  estate,  real  or  personal,  of  the  defendant,  and  gar- 
nishees may  be  summoned,  who  are  required  to  answer  under  oatii.^ 
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WASHINGTON. 

The  plaintiff,  at  the  time  of  issiiing  the  summons,  or  at  any  time  after- 
ward and  before  judgment,  may  have  the  property  of  the  defendant  attached, 
as  a  security  for  the  satisfaction  of  such  judgment  as  he  may  recover. 

A  writ  of  attachment  is  issued  by  the  clerk  of  the  court  in  which  the  action 
is  pending,  whenever  the  plaintiff,  or  any  one  on  his  behalf,  makes  and  files  an 
affidavit,  and  gives  a  bond;  the  affidavit  to  allege  that  a  cause  of  action  exists 
against  the  defendant^  in  favor  of  the  plaintiff,  and  the  nature  thereof,  and 
that  the  defendant  is  indebted  to  the  plaintiff  thereon,  specifying  the  amount 
of  said  indebtedness,  as  near  as  may  be,  over  and  above  all  set-offs  and 
counter-claims,  and  that  the  same  is  not  secured  by  any  mortgage  or  lien  upon 
real  or  personal  property,  or  any  pledge  of  personal  property,  or  if  originally 
so  secured,  such  security  has,  without  any  act  of  the  plaintiff's,  beoome 
inadequate. 

The  bond  is  to  be  given  by  the  plaintiff,  with  two  or  more  sureties,  in  the 
sum  of  not  less  than  two  hundred  dollars,  and  equal  to  tiie  amount  for  which 
the  plaintiff  demands  judgment;  conditioned  that  the  plaintiff  will  pay  all 
costs  that  may  be  adjudged  to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  should  the  same  be  wrongful  or 
oppressive. 

AU  property  of  the  defendant,  not  exempt  from  execution,  may  be  attached, 
including  his  rights  and  shares  in  the  stock  of  any  association  or  corpora- 
tion,'together  with  the  interest  and  profits  thereon;  and  garnishees  may  be 
summoned.^ 

WEST  VIRGINIA. 

When  any  action  at  law  or  suit  in  equity  is  about  to  be  or  is  instituted  for 
the  recovery  of  any  daim  or  debt  arising  out  of  contract,  or  to  recover  damages 
for  any  wrong,  the  plaintiff,  at  the  commencement  of  the  action  or  suit,  or  at 
any  time  thereafter,  and  before  judgment,  may  have  an  order  of  attachment 
against  the  property  of  the  defendant,  on  filing  with  the  clerk  of  the  court  his 
own  affidavit,  or  that  of  some  credible  person,  stating  the  nature  of  the  plain- 
tiff's claim  and  the  amount  the  affiant  believes  the  plaintiff  is  justly  entitled 
to  recover  in  the  action ;  and  also  that  the  affiant  believes  that  some  one  or 
more  of  the  following  grounds  exist  for  such  attachment:  — 

1.  That  the  defendant,  or  one  of  the  defendants,  is  a  foreign  corporation,  or 
is  not  a  resident  of  this  State;  or, 

2.  Has  left  or  is  about  to  leave  the  State,  with  intent  to  defraud  his  cred- 
itors; or, 

8.   So  conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 
4.   Is  removing,  or  is  about  to  remove,  his  property  (or  the  proceeds  of  the 
sale  of  his  property,  or  a  material  part  of  such  property  or  proceeds)  out  of  this 
State,  80  that  process  of  execution  on  a  judgment  or  decree  in  such  action  or 
suit,  when  it  is  obtained,  wiU  be  unavailing ;  or, 

1  Code  of  Washington,  1881. 
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5.  Is  oonverting,  or  is  about  to  oonvert,  hia  property,  or  a  material  part 
thereof,  into  money  or  securitieii,  with  intent  to  defraud  his  ereditors;  or, 

6.  Has  assigned  or  disposed  of  his  property,  or  a  material  part  thereof,  or  is 
aboat  to  do  so,  with  intent  to  defraud  his  creditors ;  or, 

7.  Has  property,  or  rights  of  action,  which  he  conceals ;  or, 

8.  Fraudulently  contracted  the  debt  or  incurred  the  liability  for  which  the 
action  or  suit  is  brought. 

Unless  the  attachment  is  sued  out  upon  the  first  of  those  grounds,  the  affi- 
ant shall  also  state,  in  his  affidavit,  the  material  facts  relied  on  by  him  to 
show  the  existence  of  the  grounds  upon  which  his  application  for  the  attadi- 
ment  is  based. 

Every  attachment  may  be  levied  upon  any  estate,  real  or  personal,  of  the 
defendant ;  and  the  plaintiff  may,  by  an  indorsement  on  the  order  of  attach- 
ment, designate  any  person  as  being  indebted  to,  or  having  in  his  possession, 
the  effects  of  the  defendant ;  and  such  person  may  be  sununoned  as  garnishee. 

If  the  plaintiff  shall,  at  the  time  of  suing  out  the  attachment,  give  bond, 
with  security  approved  by  the  clerk,  in  a  penalty  of  at  least  double  the  amount 
of  the  claim  sworn  to,  with  condition  to  pay  all  costs  and  damages  which  may 
be  awarded  against  him,  or  sustained  by  any  person  by  reason  of  the  suing 
out  of  the  attachment,  and  to  pay  to  any  claimant  of  any  property  seized  or 
sold  under  or  by  virtue  of  the  attachment  all  damages  which  he  may  recover 
in  consequence  of  such  seizure  or  sale ;  and  also  to  warrant  and  defend  to  any 
purchaser  of  the  property  such  estate  or  interest  therein  as  is  sold;  the  officer 
shall  take  possession  of  the  property  levied  on  by  virtue  of  the  attachment.^ 


WISCONSIN. 

Any  creditor  is  entitled  to  proceed  by  attachment. 

In  order  to  obtain  an  attachment,  the  plaintiff,  or  some  person  in  his  behalf« 
must  make  an  affidavit,  stating  that  the  defendant  is  indebted  to  the  plaintifl^ 
and  specifying  the  amount  of  such  indebtedness,  as  near  as  may  be,  over  and 
above  all  l^gal  set-offs,  and  that  the  same  is  doe  upon  contract,  expaeos  or 
implied,  or  upon  judgment  or  decree,  and  that  the  deponent  knows,  or  has 
good  reason  to  believe,  either, — 

1.  That  the  defendant  has  absconded  or  is  about  to  abscond  from  this  State, 
or  is  concealed  therein  to  the  injury  of  his  creditors,  or  keeps  himaalf  oon* 
oealed  therein,  with  intent  to  avoid  the  service  of  a  summons ;  or, 

2.  Has  assigned,  conveyed,  disposed  of,  or  concealed,  or  is  about  to  assign, 
convey,  dispose  of,  or  conceal,  his  property,  or  any  part  tiiereof ,  with  intent  to 
defraud  his  creditors;  or, 

3.  Has  removed  or  is  about  to  remove  any  of  his  property  out  of  tfaia  State, 
with  intent  to  defraud  his  creditors ;  or, 

4.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  nspodtag 
which  the  action  is  brought;  or, 

5.  Is  not  a  resident  of  this  State ;  or, 

1  Code  of  West  Yiigiaii,  1887. 
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6.  Ib  a  foreign  corporation;  or,  if  created  under  the  laws  of  this  State,  that 
all  the  proper  officers  on  whom  to  serye  the  Bummons  do  not  exist,  are  non- 
residents of  the  State,  or  cannot  be  found;  or, 

7.  That  the  action  is  brought  against  the  defendant,  as  principal  upon  an 
official  bond,  to  recover  money  due  the  State,  or  some  county  or  other  munici- 
pality therein,  or  that  the  action  is  brought  against  the  defendant  as  principal, 
upon  a  bond  or  other  instrument  given  as  evidence  for,  or  to  secure  the  pay- 
ment of  money  embezzled  or  misappropriated  by  such  defendant  and  while 
acting  as  an  officer  of  the  State,  or  of  any  county  or  municipality  therein. 

An  attachment  may  also  be  obtained  on  an  affidavit  showing  that  a  cause  of 
action  sounding  in  tort  exists  in  favor  of  the  plaintiff  against  the  defendant, 
that  the  damages  sustained  and  claimed  exceed  fifty  dollars,  and 

1.  That  the  defendant  is  not  a  resident  of  this  State,  or  that  his  residence 
is  unknown,  and  cannot  with  due  diligence  be  ascertained ;  or, 

2.  That  the  defendant  is  a  foreign  corporation. 

Before  the  writ  of  attachment  shall  be  executed,  a  written  undertaking  on 
the  part  of  the  plaintiff,  with  sufficient  surety,  shall  be  delivered  to  the  officer, 
to  the  effect  that,  if  the  defendant  recover  judgment,  the  plaintiff  shall  pay 
all  costs  that  may  be  awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  writ  of  attachment,  not  exceeding  the  sum  speci- 
fied in  the  undertaking,  which  sum  shall  not  be  less  than  two  hundred  and 
fifty  dollars. 

The  writ  authorizes  the  attachment  of  all  property  of  the  defendant,  include 
ing  rights  or  shares  of  any  association  or  corporation. 

Any  creditor  is  entitled  to  proceed  by  garnishment  against  any  person  (ex- 
cept a  municipal  corporation)  who  shall  be  indebted  to,  or  have  any  property 
whatever,  whether  real  or  personal,  in  his  possession  or  under  his  control, 
belonging  to,  such  creditor's  debtor.  In  order  thereto,  either  at  the  time  of 
issuing  the  summons,  or  at  any  time  thereafter  before  final  judgment,  in  any 
action  to  recover  damages  founded  upon  contract,  express  or  implied,  or  upon 
judgment  or  decree,  or  at  any  time  after  the  issuing,  in  any  case,  of  an  execu- 
tion against  property,  and  before  the  time  when  it  is  returnable,  the  plaintiff, 
or  some  person  in  his  behalf,  may  make  an  affidavit,  stating  that  he  verily 
believes  that  some  person,  naming  him,  is  indebted  to,  or  has  property,  real 
or  personal,  in  his  possession,  or  under  his  control,  belonging  to  the  defendant 
in  the  action  or  execution,  naming  him,  and  that  such  defendant  has  not  prop- 
erty liable  to  execution,  sufficient  to  satisfy  the  plaintiff's  demand ;  and  that 
the  indebtedness  or  property  mentioned  in  such  affidavit  is,  to  the  best  of  the 
knowledge  and  belief  of  the  affiant,  not  by  law  exempt  from  seizure  or  sale 
upon  execution.^ 

WYOMING. 

The  plaintiff  in  a  civil  action  for  the  recovery  of  money  may,  at  or  after 
the  commencement  thereof,  have  an  attachment  against  the  property  of  the 
defendant,  upon  the  following  grounds :  — 

1  Sanborn  &  Benyman's  Annotated  Statutes,  of  Wisconsin,  1889. 
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1.  When  a  defendant  is  a  foreign  oorporation,  or  a  non-resident  of  this 
State,  or  is  about  to  become  a  non-resident;  or, 

2.  Has  abeoonded,  with  intent  to  defraud  his  creditors;  or, 

3.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  som- 
mons;  or, 

4.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the  jurisdiction 
of  the  court,  with  the  intent  to  defraud  his  creditors ;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors ;  or, 

7.  Has  property,  or  rights  in  action,  which  he  conceals ;  or, 

8.  Has  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,  his  prop- 
erty, or  a  part  thereof,  with  the  intent  to  defraud  his  creditors ;  or, 

9.  Fraudulently  or  criminally  contracted  the  debt  or  incurred  the  obligation 
for  which  suit  is  about  to  be  or  has  been  brought;  or. 

An  order  of  attachment  is  made  by  the  clerk  of  the  court  in  which  the 
action  is  brought,  where  there  is  filed  in  his  office  an  affidavit  of  the  plaintifE, 
his  agent  or  attorney,  stating,  — 

1.  The  nature  of  the  plaintiff's  claim ; 

2.  That  it  is  just; 

8.  The  amount  which  the  affiant  believes  the  plaintiff  ought  to  recover ; 

4.  The  existence  of  some  one  of  the  above-enumerated  grounds  for  an 
attachment,  or  that  the  affiant  has  good  reason  to  believe  and  does  believe 
that  some  one  of  those  grounds  (stating  what  one)  exists. 

The  order  of  attachment  shall  not  be  issued  until  there  has  been  executed 
in  the  clerk's  office,  by  sufficient  surety  of  the  plaintiff,  to  be  approved  by  the 
clerk,  an  undertaking,  in  a  sum  equal  to  double  the  amount  of  the  plaintiff's 
claim,  to  the  effect  that  the  plaintiff  shall  pay  all  damages  which  the  defend- 
ant may  sustain  by  reason  of  the  attachment,  if  the  order  prove  to  have  been 
wrongfully  obtained. 

All  property  of  the  defendant,  including  rights  or  shares  in  the  stock  of  any 
corporation  or  company,  together  with  tiie  interest  and  profits  therein,  and 
all  debts  due  the  defendant,  may  be  attached;  and  ganusheee  may  be 
summoned.^ 

TERRITORY  OP   ARIZONA. 

The  judges  and  clerks  of  the  district  courts  and  justices  of  the  peace  may 
issue  writs  of  original  attachment,  upon  the  plaintiff,  his  agent,  or  attorney, 
making  an  affidavit  in  writing,  stating  one  or  more  of  the  following  grounds: 

1.  That  the  defendant  is  justly  indebted  to  the  plaintiff,  and  the  amount  of 
the  demand ;  and 

2.  That  the  defendant  is  not  a  resident  of  the  Territory,  or  is  a  foreign 
corporation,  or  is  acting  as  such;  or, 

8.  That  he  is  about  to  remove  permanently  out  of  the  Territory,  and  has 
refused  to  pay  or  secure  the  debt  due  the  plaintiff ;  or, 

1  Revised  Stotutes  of  Wyoming,  1887. 


APPENDIX.  711 

4.  That  he  secietes  himself,  so  that  the  ordinary  process  of  law  cannot  he 
served  on  him;  or, 

5.  That  he  has  secreted  his  property,  for  the  purpose  of  defrauding  his 
creditors;  or, 

6.  That  he  is  ahout  to  secrete  his  property  for  the  purpose  of  defrauding 
his  creditors;  or, 

7.  That  he  is  ahout  to  remove  his  property  out  of  the  Territory,  without 
leaving  sufficient  remaining  for  the  payment  of  his  debts;  or, 

8.  That  he  is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the 
county  where  the  suit  is  brought,  with  intent  to  defraud  his  creditors;  or, 

9.  That  he  has  disposed  of  his  property,  in  whole  or  in  part,  with  intent 
to  defraud  his  creditors ;  or, 

10.  That  he  is  about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors;  or, 

11.  That  he  is  about  to  convert  his  property,  or  a  part  thereof,  into  money, 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors ;  or, 

12.  That  the  debt  is  due  for  property  obtained  under  false  pretences. 
The  affidavit  shall  further  state  — 

1.  That  the  attachment  is  not  sued  out  for  the  purpose  of  injuring  or 
harassing  the  defendant;  and, 

2.  That  the  plaintiff  will  probably  lose  his  debt  unless  such  attachment  is 
Issued. 

Before  the  issue  of  the  attachment  the  plaintiff  must  execute  a  bond,  with 
two  or  more  good  and  sufficient  sureties,  payable  to  the  defendant,  in  a  sum 
not  less  than  double  the  debt  sworn  to  be  due,  conditioned  that  the  plaintiff 
will  prosecute  his  suit  to  effect,  and  will  pay  all  such  damages  and  costs  as 
shall  be  adjudged  against  him,  for  wrongfully  suing  out  such  attachment.^ 

TERRITORY  OF  NEW  MEXICO. 

Creditors  whose  demands  amount  to  one  hundred  dollars  or  more  may  sue 
their  debtors  in  the  district  court,  by  attachment  in  the  following  cases:  — 

1.  When  the  debtor  is  not  a  resident  of,  nor  resides  in,  this  Territory ;  or, 

2.  Has  concealed  himself,  or  absconded  or  absented  himself  from  his  usual 
place  of  abode  in  this  Territory,  so  that  the  ordinary  process  of  law  cannot  be 
passed  upon  him;  or, 

8.  Is  about  to  remove  his  property  or  effects  out  of  this  Territory;  or  has 
fraudulently  concealed  or  disposed  of  his  property  or  effects,  so  as  to  defraud, 
hinder,  or  delay  his  creditors;  or, 

4.  Is  about  fraudulently  to  convey  or  assign,  conceal  or  dispose  of,  his  prop- 
erty or  effects,  so  as  to  hinder,  delay,  or  defraud  his  creditors;  or, 

6.  When  the  debt  was  contracted  out  of  this  Territory,  and  the  debtor  has 
absconded,  or  secretly  removed  his  property  or  effects  into  the  Territory,  with 
the  intent  to  hinder,  delay,  or  defraud  his  creditors. 

6.  Where  the  defendant  is  a  corporation  whose  principal  office  or  place  of 
business  is  out  of  this  Territory,  unless  such  corporation  shall  have  a  desig- 

^  Revised  Statutes  of  Arizona,  1887. 
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Dated  agent  in  the  Territory,  npon  whom  aenrioe  d  piooeBB  maj  be  mads  in 
suits  against  the  corporation. 

7.  Where  the  defendant  fraodnlently  contracted  the  debt  or  incurred  the 
obligation  respecting  which  the  suit  is  brought,  or  obtained  credit  from  the 
plaintiff  by  false  pretences,  an  attachment  may  iaaue  on  a  demand  not  yet  doe 
in  any  case  where  an  attachment  is  authorized,  in  the  same  manner  as  upon 
demands  already  due. 

In  order  to  obtain  an  attachment,  an  affidavit  most  be  made  by  the  pkdntil^ 
or  some  person  for  him,  and  a  bond  executed. 

The  affidavit  must  state  that  the  defendant  is  justly  indebted  to  the  plain- 
tiff, after  allowing  all  just  credits  and  off-sets,  in  a  sum  to  be  specified,  and  on 
what  account;  and  that  the  affiant  has  good  reason  to  believe,  and  does  believet 
the  existence  of  one  or  more  of  the  caoses  above  recited  as  entitling  the  plain* 
tiff  to  sue  by  attachment. 

The  bond  must  be  executed  by  the  plaintiff  or  some  responsible  person  as 
principal,  and  two  or  more  securities,  residents  of  the  Territory,  in  a  sum  at 
least  double  the  amount  sworn  to,  payable  to  this  Territory;  conditioned  that 
the  plaintiff  shall  prosecute  his  action  without  delay  and  with  effect,  and  re- 
fund all  sums  of  money  that  may  be  adjudged  to  be  refunded  to  the  defend- 
ant, and  pay  all  damages  that  may  accrue  to  any  defendant  or  gamiahee  by 
reason  of  the  attachment,  or  any  process  or  judgment  thereon.  This  bond 
may  be  sued  on  in  the  name  of  the  Territory,  by  any  party  injured. 

The  writ  of  attachment  commands  the  sheriff  to  attach  the  defendant,  by 
all  and  singular  his  lands  and  tenements,  goods,  moneys,  effects,  and  creditSf 
in  whosesoever  hands  they  may  be  found ;  and  under  it  garnishees  may  be 
summoned,  who  are  required  to  answer  on  oath  written  allegations  and  u^ 
terrogatories. 

Notice  of  garnishment  shall  have  the  effect  of  attaching  all  personal  prop- 
erty, money,  rights,  credits,  bonds,  bills,  notes,  drafts,  checks,  or  other  chaei 
in  action,  due  or  to  become  due  from  the  garnishee  to  the  defendant,  or  belong- 
ing to  the  defendant  and  in  the  garnishee's  possession  or  charge,  or  under  his 
control,  at  the  time  of  the  service  of  the  garnishment,  or  which  may  oome  into 
his  possession  or  charge,  or  under  his  control,  or  for  or  on  account  of  which 
he  may  become  indebted  to  the  defendant,  between  that  time  and  the  time  of 
filing  his  answer. 

Any  debt  or  legacy  due  or  to  become  due  by  an  executor  or  administrator, 
or  any  goods,  effects,  or  credits  in  the  hands  of  an  executor  or  administrator 
as  such,  may  be  attached  in  his  hands  by  process  of  garnishment;  and  in  like 
manner,  money,  effects,  or  credits  due  or  belonging,  or  to  become  due,  to  an 
executor  or  administrator  as  such,  may  be  attached  in  the  hands  of  the  debtor 
or  person  holding  the  same.^ 

TERRITORY  OP  UTAH. 

In  an  action  upon  a  judgment,  or  upon  a  contract,  express  or  implied,  which 
is  not  secured  by  mortgage  or  lien  upon  real  or  personal  property  aitnated  or 

^  Compiled  Laws  of  New  Mexioo,  1881. 
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being  in  this  Territory,  or  if  originally  so  secured,  when  such  security  has, 
without  any  act  of  the  plaintiff  or  of  the  person  to  whom  the  security  was 
given,  become  valueless,  the  plaintiff  may,  at  the  time  of  issuing  the  summons, 
or  at  any  time  afterward,  have  the  property  of  the  defendant  attached,  as 
security  for  the  satisfaction  of  any  judgment  that  may  be  recovered,  unless 
the  defendant  give  security  to  pay  such  judgment.  The  cases  in  which  an 
attachment  may  be  issued  are^  where  the  defendant  — 

1.  Is  not  residing  in  this  Territory;  or, 

2.  Stands  in  defiance  of  an  ofltor,  or  conceals  himself  so  that  process  can- 
not be  served  upon  him ;  or, 

3.  Has  assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of, 
or  conceal,  any  of  his  property  with  intent  to  defraud  his  creditors ;  or, 

4.  Has  departed,  or  is  about  to  depart  from  the  Territory  to  the  injury  of 
his  creditors;  or, 

6.  Fraudulently  contracted  the  debt  or  incurred  the  obligation,  respecting 
which  the  action  is  brought. 

The  clerk  of  the  court  issues  the  writ  of  attachment,  upon  receiving  an 
affidavit  by  or  on  behalf  of  the  plaintiff  setting  forth:  — 

That  the  defendant  is  indebted  to  the  plaintiff,  specifying  the  amount  of 
such  indebtedness  as  near  as  may  be,  over  and  above  all  legal  set-o£h  or 
oounter-daims,  and  whether  upon  a  judgment  or  an  express  or  implied  con- 
tract, and  that  the  payment  of  the  same  has  not  been  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  or  any  pledge  of  personal  property, 
situate  and  being  in  this  Territory;  or,  if  originally  so  secured,  that  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom  the 
security  was  given,  become  valueless;  and  that  the  same  is  an  actual  bona 
JUie  existing  demand  due  and  owing  from  the  defendant  to  the  plaintiff;  and 
that  the  attachment  is  not  sought  and  the  action  is  not  prosecuted  to  hinder, 
delay,  or  defraud  any  creditor  of  the  defendant;  and  also  specifying  one  or 
more  of  the  causes  of  attachment  above  set  forth. 

Before  issuing  the  writ,  the  clerk  shall  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  in  a  sum  not  lees  than  two  hundred  dollars,  and  not 
exceeding  the  amount  claimed  by  the  plaintiff,  with  sufficient  sureties,  to  the 
effect  that,  if  the  defendant  recover  judgment,  or  if  the  attachment  be  wrong- 
fully issued,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  specified  in  the  undertaking. 

Under  the  writ,  all  descriptionB  of  property  may  be  attached,  including 
rights  or  shares  which  the  defendant  may  have  in  the  stock  of  any  corporation 
or  company,  together  with  the  interest  and  profits  therein,  and  all  debts  due 
the  defendant;  and  garnishees  may  be  summoned  and  charged,  not  only  on 
account  of  their  own  debt  to  the  defendant,  but  on  account  of  credits  in  their 
hands  betonging  to  him.^ 

^  Compiled  Laws  of  Utah,  1888. 
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DISTRICT  OF  COLUMBIA. 

This  District  now  compriBes  only  so  mach  of  the  original  ten  miles  sqnaie, 
as  was  ceded  b/  the  State  of  Maryland  to  the  United  States;  within  which, 
by  the  terms  of  the  act  of  Congress  of  February  27,  1801,  "concerning  the  Dis- 
trict of  Columbia  "  (2  U.  S.  Statutes  at  Large,  103),  the  laws  of  Maryland,  as 
they  existed  on  that  day,  were  continued  in  force. 

At  that  time  the  Maryland  Statute  of  1795,  eh.  66,  was  in  force,  the  first 
section  of  which  was,  as  follows: 

**  If  any  person  whatsoever,  not  being  a  citizen  of  this  State,  and  not  resid- 
ing therein,  shall  or  may  be  indebted  unto  a  citizen  of  this  State,  or  of  any 
other  of  the  United  States,  or  if  any  citizen  of  this  State,  being  indebted 
unto  another  citizen  thereof,  shall  actually  run  away,  abscond,  or  fly  from 
justice,  or  secretly  remove  him  or  herself  from  his  or  her  place  of  abode, 
with  intent  to  evade  the  payment  of  his  or  her  just  debts,  such  creditor  may, 
in  either  case,  make  application  to  any  judge  of  the  general  court,  justice  of 
the  county  court,  or  justice  of  the  peace;  and  on  the  oath  or  afi&rmation  of 
such  creditor,  made  before  any  judge  of  the  general  court,  justice  of  the  county 
court,  or  justice  of  the  peace  of  this  State,  or  before  any  judge  of  any  other 
of  the  United  States,  that  the  said  debtor  is  honafde  indebted  to  him  or  her 
in  the  sum  of ,  over  and  above  all  discounts,  and  at  the  same  time  pro- 
ducing the  bond  or  bonds,  bill  or  bills,  protested  bill  or  bills,  of  exchange, 
promissory  note  or  notes,  or  other  instrument  or  instruments  of  writing,  ac- 
count or  accounts,  by  which  the  said  debtor  is  so  indebted,  and  also,  in  tiie 
case  of  the  debtor  not  being  a  citizen  of  this  State,  on  the  oath  or  affirmation 
of  the  said  creditor  made  as  aforesaid,  that  he  or  she  doth  know,  or  is  credibly 
informed  and  verily  believes,  that  the  said  debtor  is  not  a  citizen  of  this  State, 
and  that  he  or  she  doth  reside  therein,  and  also  (in  the  case  of  the  debtor 
being  a  citizen  of  this  State),  on  the  oath  or  affirmation  of  the  said  creditor 
made  as  aforesaid,  that  he  or  she  doth  know,  or  is  credibly  informed  and  verily 
believes,  that  the  said  debtor  is  actually  run  away  or  fled  from  justice,  or  re- 
moved from  his  or  her  place  of  abode,  with  the  intent  to  injure  and  defraud 
his  or  her  creditor  or  creditors,  the  said  judge  of  the  general  court,  justice  ot 
the  county  court,  or  justice  of  the  peace,  shall  be,  and  he  is  hereby  fully 
authorized  and  required  forthwith  to  issue  his  warrant  to  the  derk  of  the 
general  or  of  the  county  court,  as  the  case  may  require,  to  issue  an  attach- 
ment or  attachments  against  the  lands,  tenements,  goods,  chattels,  and  credits 
of  the  said  debtor;  upon  the  receipt  of  which  warrant,  together  with  the 
proofs  on  which  the  same  was  granted,  and  not  otherwise,  the  clerk  of  tiie 
general  or  of  the  county  court  (as  the  case  may  require),  shall  issue  such 
attachment  or  attachments,  in  which  there  shall  be  the  same  clause  of  scire 
facias  as  by  the  act  to  which  this  is  a  supplement  is  directed  to  be  inserted  in 
attachments  awarded  by  either  of  the  said  courts,  and  the  like  process  and 
proceedings  shall  and  may  be  had  thereon  as  are  required  and  prescribed  by 
the  said  act  upon  attachments  awarded  as  aforesaid." 

This  law  is  still  in  force  in  the  District  of  Columbia,  except  so  far  as  it  is 
modified  by  an  act  of  Congress,  passed  June  1,  1866,  in  the  following  tenns: 
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"  That  writs  of  attachment  and  garniahments  shall  be  issned  by  the  clerk 
of  the  supreme  court  of  the  District,  without  any  authority  or  warrant  from 
any  judge  or  justice,  whenever  the  plaintiff,  his  agent  or  attorney,  shall  file 
in  the  clerk's  office,  whether  at  the  commencement  or  during  the  pendency 
of  the  suit,  an  affidavit,  supported  by  the  testimony  of  one  or  more  witnesses, 
showing  the  grounds  upon  which  he  bases  his  affidavit,  and  also  setting  forth 
that  the  plaintiff  has  a  just  right  to  recover  against  the  defendant  what  he 
claims  in  the  declaration,  and  also  stating  either,  first,  that  the  defendant  is 
a  non-resident  of  the  District;  or,  second,  that  the  defendant  evades  the  ser- 
vice of  ordinary  process  by  concealing  himself  or  by  withdrawing  from  the  Dis- 
trict temporarily;  or,  third,  that  he  has  removed  or  is  about  to  remove  some 
of  his  property  from  the  District,  so  as  to  defeat  just  demands  against  him ; 
and  shall  also  file  his  (the  plaintiff's)  undertaking,  with  sufficient  surety  or 
sureties,  to  be  approved  by  the  clerk,  to  make  good  all  oosts  and  damages 
which  the  defendant  may  sustain  by  reason  of  the  wrongful  suing  out  of  the 
attachment "  (14  U.  S.  Statutes  at  Large,  54). 
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XmiTED  STATES  CIECUIT  AND  DISTEICT  C0UET8. 


The  following  are  Sections  015  and  916  of  the  Revised  Statutes  of  the 
United  States: — 

§  915.  In  common-law  causes  in  the  circuit  and  district  courts  the  [daintiff 
shall  be  entitled  to  similar  remedies,  by  attachment  or  other  process,  against 
the  property  of  the  defendant,  which  are  now  provided  by  the  laws  of  the 
State  in  which  such  court  is  held,  for  the  courts  thereof;  and  such  circuit  or 
district  courts  may,  from  time  to  time,  by  general  rules,  adopt  such  State  laws 
as  may  be  in  force  in  the  States  where  they  are  held,  in  relation  to  attach- 
ments and  other  process;  Provided,  That  similar  preliminary  affidavits  or 
proofs,  and  similar  security,  as  required  by  such  State  laws,  shall  be  first 
furnished  by  the  party  se^ng  such  attachment  or  other  remedy. 

§  916.  The  party  recovering  a  judgment  in  any  common-law  cause  in  any 
circuit  or  district  court,  shall  be  entitled  to  similar  remedies  upon  the  same, 
by  execution  or  otherwise,  to  reach  the  property  of  the  judgment  debtor,  as 
are  now  provided  in  like  causes  by  the  laws  of  the  State  in  which  such  coart 
is  held,  or  by  any  such  laws  hereafter  enacted  which  may  be  adopted  by  gen- 
eral rules  of  such  circuit  or  district  court ;  and  such  courts  may,  from  time  to 
time,  by  general  rules,  adopt  such  State  laws  as  may  hereafter  be  in  force  in 
such  State  in  relation  to  remedies  upon  judgments,  as  aforesaid,  by  execution 
or  otherwise. 
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THX  BSFEBBKCE8  ARE  TO  THE  SECTIONS. 


A. 

ABANDONMENT,  Beettai 

of  poesession  of  attached  property,  by  the  officer,  loses  the  attach- 

ment 202,267,290 

by  servant  or  bailee  of  the  offi- 
cer, loses  the  lien  of  the  at- 
tachment, as  against  a  subse- 
quent attacher  or  an  adverse 

claimant 2926,  8d0 

ABATEMENT, 

plea  in,  will  lie  where  a  non-resident  sues  by  attachment,  when  the 

law  allows  the  writ  only  to  residents 11 

will  lie  where  the  canse  of  action  does  not  authorize  attach- 
ment, and  where  there  is  a  variance  between  the  affidavit 

and  attachment  and  the  complaint 86 

will  lie  where  the  plaintiff  did  not  give  the  legally  required 

bond ^  .    .     .    .      115 

will  not  reach  a  service  of  attachment  made  on  Sunday  in 

violation  of  law 187 

will  not  lie,  on  the  ground  that  the  property  attached  was 

not  the  defendant's 196  a 

when  defendant  may  use  it  to  trayerse  the  allegations  of 

the  affidavit 405,409 

on  trial  of,  plaintiff  cannot  give  evidence  of  new  facts  which 
occurred  after  the  affidavit  was  made,  to  prove  an  intent 

existing  when  it  was  made 409  a 

verdict  on,  in  favor  of  defendant,  releases  the  property 

attached 410  a 

by  taking  issue  on,  plaintiff  admits  that  if  the  allegations  of 

the  affidavit  be  found  to  be  true,  the  affidavit  is  sufficient   410  b 
may  be  resorted  to,  on  account  of  defects  in  garnishment 

process 451  e 

when  and  how  attachment  is  pleadable  in 700,  705 

ABOUT, 

meaning  of,  in  an  affidavit  alleging  that  the  defendant  is  about  to 

do  some  particular  act 108a 
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ABSCONDING  DEBTORS, 

who  are  regarded  as ....••  4S-53 

ABSENCE, 

casual  and  temporary,  of  a  debtor,  does  not  authorize  proceeding  by 

attachment 80 

what  will  authorize  it 40-42 

is  not  a  convertible  term  with  non-reddenoe 57 

from  domicile,  may  be  so  prolonged  as  to  justify  party's  being  sued 

as  a  non-resident 57,  65 

ABSENT  DEBTORS, 

who  are  regarded  as  .     . 89-47 

notice  to,  by  publication 486-449 

ACCOUNT, 

action  of,  may  be  instituted  by  attachment 28 

ACCOUNT-BOOKS, 

are  not  attachable  under  authority  to  attach  eyidences  of  debt  •    .   244  <I 

not  attachable,  unless  authorized  by  statute 249 

ADMINISTRATOR, 

not  suable,  as  such,  by  attachment 81 

unless  he  make  himself  personally  liable 82 

giving  bond  for  attachment,  cannot  be  sued  thereon  as  administra- 
tor, but  must  be  sued  individually 188 

of  garnishee,  judgment  against,  is  not  entitled  to  priority  over  other 

debts  of  the  intestate 226,4586 

property  in  hands  of,  which  will  belong  to  defendant  as  a  distribu- 
tee, after  settlement  of  accounts,  is  not  attachable     ....      251 

of  officer,  may  maintain  trover  for  attached  effects,  for  the  benefit 

of  the  attaching  creditor 291 

of  garnishee,  who  died  before  answering,  cannot  be  compelled  to 

take  his  place  and  answer 451  a 

not  chargeable  as  garnishee,  before  order  of  distribution  or  payment, 

but  is  so  afterward 496,  497 

ADMISSION, 

by  an  attorney  of  a  corporation,  of  service  of  garnishment  process 
thereon,  does  not  authorize  the  corporation  to  be  proceeded 
against  as  garnishee 451  h 

by  garnishee,  in  his  answer,  of  indebtedness  to  defendant,  should 
not  be  made  where  the  garnishee's  liability  turns  upon  his 

having  given  a  negotiate  note  to  defendant 592 

AFFIDAVIT, 

for  attachment,  under  custom  of  London,  is  merely  of  defendant's 

indebtedness 6 

in  this  country  it  includes  also  special  grounds  for  the  issue  of  the  writ         6 

variance  between  it  and  the  complaint,  cannot  be  taken  advantage 

of  by  demurrer 86 

may  be  made  by  agent  of  a  corporation  plaintiff 87 

absence  or  insufficiency  of,  is  a  jurisdictional  defect,  not  a  mere 

irregularity,  and  avoids  the  proceeding 87 

cannot  be  amended,  unless  amendment  be  authorized  by  statute    .        87 

when  insufficient,  in  ex  parte  proceedings,  to  confer  jurisdiction,  a 

sale  under  the  attachment  confers  no  title 87a-896 

is  part  of,  and  must  appear  in,  the  record 90 
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AFFIDAVIT — continued.  Bection 

when  may  be  filed  nunc  pro  tunc 90 

requirement  of,  is  met  by  filing  a  petition,  sworn  to,  containing  the 

allegations  required  to  be  made 90  a 

when  made  on  the  day  of  the  issue  of  the  writ,  wiU  be  considered 
as  having  been  made  before  the  writ  was  issued,  though  its 

language  imply  that  it  was  made  after 90b 

omission  of  venue  in,  does  not  vitiate  it 90  c 

need  not  be  made  before  the  officer  issuing  the  writ,  but  may  be 

before  any  officer  authorized  to  administer  oaths 90  d 

authentication  of 91 

in  a  suit  by  the  clerk  of  a  court,  in  the  court  of  which  he  is  derk, 

cannot  be  sworn  to  before  his  deputy 91  a 

connection  of,  with  the  suit  must  appear 92 

who  may  make 93,  93  a 

when  and  how  made  by  agent  or  attorney 93  6,  94,  94  a 

as  to  amount  and  nature  of  the  debt 95,  96 

different  descriptions  of 97-100 

may  contain  several  different  gp'ounds  of  attachment  not  inconsist- 
ent with  each  other ' 101 

with  several  grounds,  they  should  be  stated  cumulatively      .     .     .  101 

if  any  be  true,  it  will  sustain  the  writ .     .     .  101 

if  any  be  uncontested,  it  will  suffice     .     .     .  101 
if  any  two  are  inconsistent  with  each  other, 

it  will  yitiate  the  affidavit 101 

when  vitiated  by  stating  several  grounds  disjunctively      ....  101  a 

when  not  vitiated  thereby 102 

qualifying  words,  contained  in  the  statute,  should  not  be  omitted 

from 103 

when  should  declare  the  intent  of  defendant's  alleged  act      .     .     .  103  a 

when  should  declare  the  result  of  defendant's  alleged  act .     .     .     .  103  6 

uncertainty  in,  will  vitiate  it 104 

leaving  material  blank  in,  vitiates  it 104  a 

not  vitiated  by  the  omission  of  a  word,  by  a  clerical  mistake,  which 

can  be  supplied  by  construction 104  a 

surplusage  in,  not  inconsistent  with  the  substantial  averments,  will 

not  vitiate 105 

positiveness,  knowledge,  information,  and  belief  must  appear  in,  as 

required  by  statute 106 

substantial  compliance  with  statute,  sufficient 107 

literally  following  the  words  of  the  statute  is  bad,  where,  by  so 

doing,  perjury  could  not  be  assigned 107  a 

insufficient,  cases  of 108 

meaning  in,  of  the  word  about 108  a 

if  two  of  the  same  import  be  made,  the  second  will  be  disregarded  109 
two  may  be  made  by  two  persons,  one  as  to  the  debt,  the  other  as 

to  the  ground  for  attachment 109 

cannot  be  made  by  a  partnership 110 

when  may  be  made  before  the  day  of  issuing  the  writ Ill 

defects  in,  may  be  taken  advantage  of,  by  motion  to  quash  or  dis- 
solve the  attachment 112 

amendment  of,  when  allowed 113 

46 
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AGENT, 

of  corporation,  may  make  affidavit  for  attachment 37 

of  plaintiff,  may  make  such  affidavit 93  6 

of  railroad  company,  employed  in  its  office  to  sell  its  tickets,  cannot 

be  charged  as  its  garnishee 465  a 

of  garnishee,  in  possession  of  effects  of  defendant,  the  garnishee 

may  be  charged  therefor 484 

money  deposited  by,  in  a  bank,  on  an  account  opened  with  him,  as 
agent,  cannot  be  the  foundation  of  a  judgment  against  the 
bank  as  his  garnishee 491  a 

acting  under  public  authority,  but  not  a  public  officer,  may  be  gar- 
nished in  respect  of  money  ordered  by  that  authomty  to  be 
paid  to  defendant 513 

not  chargeable  as  garnishee  in  respect  of  money  received  from  his 
principal  to  be  paid  to  defendant,  but  which  he  has  not  agreed 
with  defendant  to  pay  to  him 514 

of  a  State,  cannot  be  garnished  in  respect  of  money  held  by  him  in 

that  capacity 516  a 

not  chargeable  as  garnishee  for  debt  of  principal 546 

of  garnishee,  payment  by,  of  garnishee's  debt  to  defendant,  in  igno- 

rance  of  the  garnishment,  will  discharge  the  garnishee  .     .     .    674  a 

AGREEMENT, 

to  induce  an  officer  to  forbear  levying  an  attachment,  is  invalid      .       188 
between  garnishee  and  defendant,  made  after  the  garnishment, 

cannot  change  garnishee's  liability 674 

ALLOWANCE    TO    WIDOW, 

made  by  a  Probate  Court,  cannot  be  attached 498 

ALTERATION, 

of  a  return  on  writ  of  attachment,  after  it  has  been  made,  without 

leave  of  court,  cannot  affect  the  rights  of  parties 211  a 

of  writ,  dissolves  attachment  as  against  subsequent  attachers     .     .      282 
so  as  to  put  it  in  legal  form,  does  not  excuse  officer's  fail- 
ure to  keep  attached  property 296 

AMENDMENT, 

of  complaint,  where  attachment  was  obtained  on  a  cause  of  actioQ 
not  authorizing  it,  gives  no  vitality  to  proceedings  under  that 

writ,  but  a  new  writ  must  issue 36  a 

of  affidavit  for  attachment,  not  allowable  unless  authorized  by 

statute 87 

when  admissible 113 

of  attachment  bond 146-148 

of  writ,  so  defective  as  to  be  void,  cannot  cut  off  rights  of  third  par- 
ties in  attached  property,  acquired  after  levy    1845 

of  return  of  attachment,  rules  concerning «    211-220 

of  writ,  by  striking  out  the  name  of  one  of  two  defendants,  or  by 
changing  the  place  to  which  the  writ  is  returnable,  dissolves 

the  attachment  as  between  creditors 282 

of  declaration,  by  filing  a  new  count,  not  appearing  by  the  record  to 

be  for  the  same  cause  of  action  as  that  originally 
sued  on,  dissolves  the  attachment  as  against  sab- 
sequent  attachers 282 
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AMENDMENT  ~  continued.  Section 

of  declaration,  changing  the  given  name  of  the  plaintiff,  dissolves 

attachment  as  against  an  assignee  of  the  claim 

sued  on 282  & 

not  altering  or  increasing  demand  sued  on,  does  not 

dissolve  attachment 285-287 

introducing  new  defendants,  dissolves  the  attach- 
ment as  against  other  attachers 287 

in  the  given  name  of  defendant,  does  not  dissolve 

attachment 287 

of  answer  of  garnishee 650 

AMICUS  CURIiE, 

may  move  to  quash  attachment  for  irregularities,  senible  .     .     .     .    418  a 

ANSWER, 

of  corporation  as  garnishee,  how  made 472 

what  garnishee  should  state  in 629-632 

evasion  or  equivocation  in,  effect  of 633 

importance  of  fulness  and  explicitness  in 634 

when  full  and  intelligible,  the  court  will  protect  garnishee  from 

further  interrogatories 635 

need  not  conform  to  technical  rules  of  pleading  .  ' 637 

if  as  full  as  garnishee  can  make  it,  will  be  sufficient 638 

need  not  be  confined  to  matters  within  garnishee's  own  knowledge       639 
garnishee  may  be  required  to  make  statement  in,  of  his  accounts 

with  defendant 639  a 

what  garnishee  may  and  may  not  be  required  to  state  in  .     .     .    642-649 
garnishee  cannot  be  required  to  state  in,  a  matter  which  would  de- 
prive him  of  a  defence  against  his  liability  to  defendant      .     .      645 

nor  diat  he  has  been  guilty  of  a  violation  of  law 646 

nor  anything  that  will  impair  or  impeach  his  title  to  real  estate  647 

statements  of  others  may  be  incorporated  in,  but  garnishee  is  not 

compellable  to  use  them 649 

may  be  amended,  when 650 

effect  to  be  given  to 651-655 

construction  to  be  given  to 656-658 

judgment  on 659 

APPEAL, 

by  plaintiff,  suspends  right  of  defendant  to  return  of  attached  prop- 
erty after  dissolution  of  attachment 428 

from  an  order  dissolving  an  attachment,  should  be  immediate,  in 

such  form  as  to  (^rate  as  a  supersedeas 428  a 

garnishee  cannot  take,  from  an  order  of  court  requiring  him  to  pay 
into  court  his  debt  to  the  defendant,  or  the  defendant's  prop- 
erty in  his  hands     . 676  a 

APPEARANCE, 

by  defendant,  and  plea  to  the  merits,  bar  objection,  after  verdict, 

to  the  cause  of  action  as  not  authorizing  attachment        36 

sned  as  an  absconding  debtor,  is  not  proof  that  the 
affidavit  alleging  absconding  was  false      ....     53  a 

to  move  for  dismissal  of  attachment  for  want  of  juris- 
diction, is  not  a  submission  to  the  jurisdiction      112, 144 
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by  defendant,  and  plea  to  the  merits,  waives  defects  in  the  prelimi- 
nary proceedings 112 

to  an  action  wrongly  brought,  is  not  an  appearance  to 
it  after  the  declaration  has  been  amended     ...       112 

is  it  made  by  his  moving  to  set  aside,  dissolve,  or 
quash  the  attachment  ? 414 

not  served,  to  move  to  set  aside  a  judgment  by  default 
against  him,  does  not  authorize  a  personal  judgment 
against  him 414 

ARBITRATION, 

reference  to,  by  plaintiff  and  defendant,  of  all  demands  between 
them,  will  dissolve  attachment,  unless  only  the  demand  sued  on 
was  referred 2S8 

ASSAULT  AND  BATTERZ, 

in  action  for,  attachment  will  not  lie 10 

ASSIGNEE, 

in  insolvency,  cannot  be  charged  as  garnishee  of  the  insolvent 

debtor 251 

in  bankruptcy,  not  chargeable  as  garnishee,  in  respect  of  effects  in 

his  hands  as  such 511 

of  note,  in  respect  of  which  the  maker  was  charged  as  garnishee  of 
the  payee,  in  a  suit  in  which  the  assignee  was  not  a  party  and 
had  no  notice  of,  may  recover  the  amount  of  the  note  from  the 
attaching  plaintiff 529 

who  claimed  in  the  attachment  suit  the  debt  in  respect  of  which  the 
garnishee  was  charged,  and  judgment  was  rendered  declaring 
his  assignment  invalid,  cannot  afterwards  sue  the  garnishee 
for  that  debt 530 

of  debt,  suing  his  debtor,  who  has  been  garnished  in  respect  thereof, 

is  not  barred  of  recovery  by  the  fact  of  the  garnishment     .     .  703  a 

ASSIGNEE  FOR  BENEFIT   OF  CREDITORS, 

cannot  maintain  an  action  on  an  attachment  bond  in  favor  of  their 
assignor,  to  recover  expenses  paid  by  him  in  defending  attach- 
ment suit 182 

may  sue  on  bail  bond  in  favor  of  their  assignor,  taken  in  an  attach- 
ment suit  in  his  favor 825  a 

ASSIGNMENT, 

of  attached  property,  may  be  made  by  defendant  subject  to  the 

attachment 222* 

by  defendant,  made  after  the  attachment^ 

cannot  defeat  it 224 

from  defendant  to  himself  may  be  set  up  by  garnishee  ....  522 
when  set  up  by  garnishee,  may  be  impeached  for  fraud  .  .  .  523,  524 
is  not  effected  by  a  mere  direction  to  deliver  or  pay  to  the  supposed 

assignee,  without  his  knowledge  or  assent 525 

is  effected  where  the  appropriation  is  made  by  the  assignor  and  ac- 
cepted by  the  assignee 526 

particular  form  of,  not  material 526 

equitable,  will  hold  the  property,  if  notice  be  given  to  the  garnishee 

in  time  to  make  it  known  to  court 527 
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is  effectual,  where  notice  of  it  is  given  to  garnishee  before  att-ach- 

ment 528 

notified  to  attaching  creditor  before  attachment,  binds  creditor  to 

refund  to  assignee 529 

adjudged  invalid,  when  the  assignee  has  been  made  a  party,  the 
judgment  binds  the  garnishee,  and  bars  action  against  him  by 

the  assignee 530 

conflicting,  cannot  be  tried  in  attachment  suit 531 

garnishee  knowing  of,  and  failing  to  set  it  forth  in  his  answer,  the 

judgment  against  him  will  not  protect  him 717 

evidence  of,  should  be  furnished  by  assignee  to  garnishee      .     .     .      718 

notice  of,  should  be  given  to  maker  of  a  note 719 

(See  Equitable  Assignment.) 
ASSIGNMENT  OF  DEBT. 

(See  Equitable  Assignment.) 
ASSUMPSIT, 

implied,  arises  against  an  embezzling  clerk,  authorizing  attachment 

in  favor  of  his  employer 22 

ATTACHMENT, 

origin  of,  is  in  the  custom  of  London 1-3 

its  nature  and  distinctive  features 4-6 

is  a  special  remedy  at  law,  belonging  to  a  court, of  law     ....       4  a 
differences  between  attachment  under  the  custom  of  London  and 

in  the  United  States    ■         5,  6,  7 

tendency  to  enlarge  the  operation  of 7 

under  the  custom,  is  grounded  on  actions  of  debt 9 

debt  for  which  issued  must  be  such  as  will  sustain  an  action  at  law         0 

cannot  be  grounded  on  equitable  debts 9 

in  the  United  States,  generally  allowed  only  to  creditors  ....        10 

will  not  lie  in  actions  for  tort 10 

may  be  obtained  by  non-resident 11 

will  lie  for  unliquidated  damages  arising  ex  contractu 13-22 

but  not  uuless  the  contract  itself  afford  a  rule  for  ascertaining  the 

damages 23-26 

in  what  cases  it  will  lie,  when  authorized  in  action  for  **'  the  recov- 
ery of  money " 27 

the  debt  for  which  it  may  issue  must  possess  an  actual  character, 

and  not  be  dependent  on  a  contingency 27  a 

will  lie  on  an  unsatisfied  judgment,  though  recovered  for  a  tort     .      27  b 
when  issuable  on  a  debt  not  due,  there  must  be  an  actual  subsist- 
ing debt  which  will  become  due 
by  the  efflux  of  time  ....  28-32 
on  grounds  peculiar  to  that  case, 
it  cannot  be  obtained  on  those 
grounds  for  a  debt  already  due        33 
if  a  debt  already  due  be  combined 
with  it,  the  attachment  is  good 
as  to  the  former,  but  not  as  to 

the  latter 33 

obtained  on  affidavit  of  a  debt  due,  when  it  was  not  due,  will  be 

quashed 83 
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does  not  lie  in  favor  of  one  partner  against  another,  on  aoooiuit  of 

partnership  transactions 34 

right  of  creditor  to,  is  not  impaired  by  his  holding  collateral  security 

for  the  debt 35 

based  on  a  judgment,  may  be  obtained  in  the  court  in  which  the 

judgment  was  rendered 35  /i 

variance  between  it  and  complaint  is  no  ground  for  demurrer  .     .        SU 
when  obtained  on  a  cause  of  action  not  authorizing  it,  and  the  de- 
fendant is  not  served,  it  is  a  nullity 36  a 

issued  for  the  aggregate  of  several  causes  of  action,  and  for  a  part 
there  was  no  sufficient  ground  for  issuing  it,  the  writ  should  be 

dissolved  as  to  the  whole 36  o 

corporation  may  sue  by 37 

against  absent  debtors 3d-47 

against  absconding  debtors 48-53  a 

against  debtors  concealing  themselves 54-56  b 

against  non-resident  debtors 57-67 

against  debtors  removing  their  property 68-71 

against  debtors  fraudulently  disposing  of  their  property   ...  71  a-77  a 

'  will  lie  agiunst  one  or  more  of  several  defendants 77  « 

against  several  defendants  may  be  levied  on  the  property  of  each, 

or  on  their  joint  property 77  « 

on  a  partnership  debt,  if  issued  against  a  part  only  of  the  firm,  can- 
not be  levied  on  partnership  property 77  « 

will  lie  against  corporations 78-80 

will  not  lie  against  representative  persons,  as  such 81 

will  lie  against  administrator  or  executor  who  makes  himself  per- 
sonally liable 82 

cannot  be  issued  under  any  a;eneral  jurisdiction 83 

issue  of,  is  an  exercise  of  jurisdiction 86 

issued  without  affidavit,  when  one  is  required  by  law,  is  void     .     .  84,  86 
absence  or  insufficiency  of  affidavit  for,  is  a  jurisdictional  defect, 

not  a  mere  irregularity 87 

may  be  dissolved  or  quashed,  for  defects  in  affidavit 112 

may  be  avoided,  when  issued  without  bond,  where  bond  is  re- 
quired   115,  116 

issued  without  bond,  will  justify  officer,  unless  the  defect  appear  on 

the  face  of  the  writ 117 

party  causing  to  issue,  and  officer  issuing,  without  bond,  liable  as 

trespassers 118 

cannot  be  executed  by  an  officer  until  the  process  has  come  into 
his  hands,  though  he  have  information  of  its  having  been 

issued 1836 

made  returnable  to  a  day  and  term  already  past,  is  void  ....    183  c 
levy  of,  by  an  officer  not  legally  authorized  to  serve  it,  is  a  trespass 
on  his  part,  and  on  the  part  of  all  persons  directing  or  partici- 
pating in  the  levy    183  </ 

issued  by  an  officer  having  no  legal  power  to  issue  it,  is  void      .     .       184 
issued  by  one  who  is  de  facto  exercising  the  functions  of  an  officer 
entitled  to  issue  it,  cannot  be  set  aside  because  he  is  not  dejure 
such  an  officer 184  a 


INDEX.  727 

ATTACHMENT  —  continued.  SecUou 

if  80  defective  that  it  is  void,  a  levy  under  it  cannot  be  cured  by 
amendment,  so  as  to  cut  o£E  rights  of  third  parties,  acquired 

after  the  levy 184  b 

if  legal  in  form,  and  issued  by  a  court  having  jurisdiction,  will  jus- 
tify officer  in  executing 185 

if  officer  levy  it  on  property  found  in  the  possession  of  the  defend- 
ant, he  can  justify  the  levy  by  producing  the  writ      ....    185  a 
if  the  property  is  found  in  the  possession  of  a  stranger  claiming 
title,  the  officer  must  prove  that  the  defendant  was  indebted  to 
the  plaintiff,  and  that  the  writ  was  reg^ularly  issued  .     .     .     .185a 
issued  irregularly,  will  not  protect  the  party  who  caused  its  issue  .    185  & 

or  without  jurisdiction,  the  plaintiff,  when  sued 
as  a  trespasser,  cannot  set  up  as  a  defence  that 
he  returned  the  propeily  to  the  defendant,  un- 
less the  latter  accepted  it,  but  may  show  that 
it  was  sold  under  an  execution  against  the  de- 
fendant   185  c 

cannot  be  executed  by  an  officer,  or  his  deputy,  where  either  is  in- 
terested in  the  suit,  nor  by  the  plaintiff  specially  deputized 

thereto  by  the  officer 185  </ 

person  specially  deputed  to  serve,  has  all  the  powers  of  an  officer  .      186 
may  be  executed  on  Sunday,  where  not  prohibited  by  statute    .     .       187 
if  authorized  by  statute  to  be  issued  on  Sunday  under  special  cir- 
cumstances, the  affidavit  must  show  the  existence  of  those 
circumstances  in  order  to  authorize  the  issue  of  the  writ  on 

that  day 187 

if  delivered  to  an  officer  on  Sunday,  where  by  law  the  service  of 
writs  on  that  day  is  prohibited,  he  is  not  to  be  regarded  as 

having  officially  received  it  on  that  day 187 

authority  to  levy  continues  till  the  return  day  of  the  writ  .  .  .  187  a 
levy  of,  after  return  day,  is  of  no  force  against  third  persons  .  .  187  b 
levy  of,  should  be  made  on  any  property  of  the  defendant  which  the 

officer  can  find 188 

agreement  to  induce  officer  to  omit  levy  of,  is  void 188 

officer  may  demand  indemnity  before  proceeding  to  levy  ....       189 
officer  taking  a  writ,  with  directions  to  serve  in  a  particular  man- 
ner, without  demanding  indemnity,  is  bound  to  serve  it,  if  he 

can,  according  to  instructions 189  a 

should  be  levied  on  sufficient  property 190 

should  be  executed  as  soon  as  practicable 191 

reasonable  diligence  in  executing  should  be  exercised 191  a 

not  levied  on  property,  cannot  be  resorted  to  after  the  plaintiff  has 

obtained  judgment  in  the  action 191  b 

execution  of,  should  be  a  continuous  act 192 

service  of,  effected  by  unlawful  or  fraudulent  means,  is  illegal  and 

void 193 

if  not  conformable  to  law,  creates  no  lien 194 

must  be  so  made  as  to  do  no  wrong  to  defendant ...      194 
lawfully  issued  and  lawfully  executed,  the  officer  executing  is  never 

a  trespasser 194  a 

should  not  be  levied  on  property  not  liable  to  attachment      •     .     .       195 
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levied  od  property  not  the  defendant's,  officer  is  a  trespasser  .  196, 197 
what  will  amount  to  a  levy  of,  for  which  trespass  will  lie  ...  198 
of  goods  of  a  stranger,  intermixed  with  those  of  defendant,  rules 

concerning 199 

officer,  in  executing,  may  enter  store  of  third  person 200 

may  not  use  store  of  third  person  to  keep  at- 
tached property  in 200 

may  not  eject  defendant 200 

must  demand  admittance  before  using  force  .       200 
may  not  force  an  entrance  into  a  dwelling- 
house,  unless  property  of  a  stranger  be  se- 
creted therein 200 

return  of,  rules  concerning 204-220 

mere  issue  of,  has  no  force  against  defendant's  property,  but  a  levy 

is  necessary 221,  263 

lodgment  of,  in  hands  of  an  officer,  has  no  force  as  against  the  de- 
fendant's property 221, 263 

effect  of,  dates  from  time  of  levy 221,  263 

effect  and  office  of  levy  of 221-228 

precedence  of,  in  relation  to  judgments  and  execution ....  229,  2*iO 

as  to  time  of  service * 231 

of  real  estate,  doctrines  concerning 232-242 

of  personal  property,  doctrines  concerning 244-259 

simultaneous,  successive,  conflicting,  and  fraudulent,  doctrines  con- 
cerning     260-289 

caused  by  a  debtor,  without  the  knowledge  of  his  creditor,  when 

g'jod 281 

dissolved,  as  to  subsequent  attachers,  by  alteration  of  writ,  or  chang- 
ing or  increasing  demand 282 

lien  of,  is  lost,  as  against  other  attachers  or  bona  fide  purchasers,  by 
letting  the  property  remain  in  defendant's  possession,  but  not 

as  against  the  defendant 292  a 

notice  of,  to  another  officer  attaching  effects  already  attached,  effect 

of 292  6 

effect  upon,  of  officer's  taking  the  property  into  a  foreign  jurisdic- 
tion   292  (f 

effect  upon,  of  officer's  servant  abandoning  possession  of  attached 

property 292 « 

improvidently  issued,  how  defeated 397-410 

dissolution  of,  how  produced,  and  effect  of 411-431 

when  a  defence,  and  the  manner  of  pleading  it  by  garnishee,  when 

sued  by  the  attachment  defendant 699>723 

malicious,  action  for 724-745 

ATTACHMENT  BOND, 

nature  of 114 

may  be  given  by  corporation  plaintiff,  without  express  statutory 

authority 114  ft 

a  State  suing  by  attachment  in  its  own  courts  is  not  required  to  give    114  c 
given  in  the  name  of  a  State,  the  sureties  in,  are  not  liable    .          .    114  c 
given  by  a  city,  when  the  statute  authorized  a  city  to  sue  by  attach- 
ment without  giving  bond,  is  void 114  e 
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when  required  to  be  given  before  the  attachment  issues,  a  failure 

so  to  give  it  is  fatal 115,116 

omission  to  give,  is  not  cured  by  a  deposit  of  money  in  lieu 

of  It 115 

if  dated  after  the  writ,  it  may  be  shown  to  have  been  so  dated  by 

mistake 116  a 

insufficiency  of,  does  not  make  the  officer  executing  the  writ  a  tres- 
passer     117 

but  the  plaintiff,  and  the  officer  issuing  the  writ,  are,  in  such  case, 

liable  as  trespassers 118 

must  appear  in  the  record 119 

omission  to  recite  in  the  writ  that  a  bond  was  given,  will  not  viti- 
ate the  attachment  119 

approval  of  officer  need  not  be  indorsed  on 120 

his  receiving  and  filing  it,  estops  him  from  denying  that  he  approved 

it.     .     .     / 120 

the  issue  of  the  writ  is,  as  against  the  defendant,  an  approval  by 

the  clerk 120 

the  approval  of  the  clerk  is  but  prima  facie  evidence  of  the  suffi- 
ciency of  the  sureties 120 

approval  of,  by  officer  cannot  be  compelled  by  mandamus     ...       120 
given  by  a  clerk  of  court  suing  by  attachment  in  his  own  court, 

cannot  be  approved  by  his  deputy 120 

must  be  actually  executed  and  delivered  before  the  writ  issues  .     .       121 
when  executed  and  delivered,  no  agreement  between  the  plaintiff 
and  the  officer,  as  to  any  condition  subsequent  upon  which  it 

is  to  be  unavailable,  is  good 121  a 

required  to  be  executed  in  the  office  of  tlie  clerk,  must  be  executed 

in  his  presence 121  h 

accidental  destruction  of,  before  its  return  into  court,  will  not  au- 
thorize the  quashing  of  the  writ 122 

failure  of  officer  to  return  it  into  court,  will  not  discharge  the  at- 
tachment, if  the  plaintiff  be  not  to  blame 122 

effect  of  recitals  in,  as  showing  when  it  was  given 123 

sufficiency  of,  may  be  questioned 124 

if  not  such  as  the  law  requires,  it  is  the  same  as  if  none  were  given, 

unless  an  amendment  of  it  be  authorized  by  statute  ....       124 

substantially  complying  with  the  statute  is  sufficient 124 

objections  to,  must  be  made  before  pleading  to  the  merits     ...       124 
insolvency  of  surety  in,  may  be  taken  advantage  of  after  pleading        124 
omission  from,  of  a  word,  will  not  vitiate  it,  if,  by  looking  at  the 
whole  instrument  and  the  statute,  it  is  apparent  what  word  was 

intended  to  be  insei-ted 124 

defect  in,  apparent  on  its  face,  will  sustain  motion  to  quash  the  at- 
tachment    124  a 

defect  in,  which  must  be  sustained  by  evidence,  must  be  pleaded    .    124  o 
if  required  to  be  in  a  stated  penalty,  the  execution  of  a  stipulation 

or  a  covenant,  without  a  penalty,  is  not  sufficient 125 

where  statute,  in  one  part,  prescribes  the  terms  of  the  condition, 
and  in  another  part  sets  forth  the  form  of  the  condition,  the 
form  must  be  followed 126 
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misstatemeDt  in,  of  the  court  in  which  the  suit  is  brought,  is  a  fatal 

error 127 

and  so  of  an  omission  to  name  the  court 127 

but  not  a  misrecital  of  the  term  of  the  court 127 

date  in,  is  not  necessary,  unless  required  by  statute 12S 

insufficient  description  in,  of  the  parties  or  the  suit,  will  vitiate  it  .       129 

blank  in  the  penalty  of,  vitiates  the  bond 129  a 

the  place  where  the  name  of  the  surety  should  be  does  not 

vitiate  it 129  a 

addition  in,  of  terms  not  required,  will  not  vitiate  it 130 

if  required  to  be  given  by  the  plaintiff,  and  no  law  authorizes  it  to 

be  given  by  another,  no  other  can  give  it 131 

given  by  one  as  agent  of  the  plaintiff,  but  having  no  authority  to 
act  as  such,  and  signed  by  sufficient  sureties,  is  sufficient  where 
the  law  did  not  require  the  plaintiff  to  make  the  bond    .     .     .       131 
given  by  an  attorney  at  law,  conditioned  that  he  should  pay  all  costs, 

&c. ,  in  case  he  should  be  cast,  is  bad 131 

given  by  two  persons,  not  styling  either  as  principal  or  surety,  is 

substantially  conformable  to  the  statute 131 

•    when  authorized  to  be  given  by  agent  or  attorney,  it  may  be  given 

by  an  attorney  at  law 132 

rules  concerning,  in  such  case 132 

purporting  to  be  the  act  of  the  plaintiff,  by  an  attorney  in  fact,  it 
will  not  be  held  to  be  a  nullity,  because  no  power  of  attorney 

is  produced 133 

in  such  case,  the  authority  will  be  presumed  on  the  hearing  of  a 

motion  to  quash 133 

authority  of  attorney  must  be  questioned  by  plea,  not  by  motion    .       133 

ratification  of,  by  party  whose  name  is  used,  effect  of 131 

where  sureties  are  required  by  tiie  law,  without  the  number  being 

stated,  one  will  be  sufficient 134  a 

if  statute  require  two  good  and  sufficient  sureties  in  at  least  double 
the  debt  or  sum  demanded,  and  each  of  two  justifies  in  an 

amount  equal  to  that  sworn  to,  it  is  sufficient 1346 

sureties  in,  must  be  good  for  double  the  debt  sworn  to,  where  that 
is  required  by  law,  and  if  found  not  so,  the  plaintiff  cannot  re- 
duce his  demand,  by  amendment,  so  as  to  make  it  one  half  of 

the  amount  for  which  they  are  good 134  c 

residence  of  sureties  in,  need  not  be  stated 135 

given  in  a  suit  by  a  co-partnership,  the  firm  name  may  be  signed  by 
one  of  the  firn^,  but  not  where  he  assumes  only  an  individual 

obligation 136 

who  should  be  named  as  obligees  in 137 

may  be  in  a  greater  sum  than  is  required  by  law,  but  not  in  a  less  .       139 
where  the  attachment  is  issued  without  an  oath  stating  the  amount 
actually  sued  for,  the  bond  must  be  in  double  the  amount  of 
damages  stated  in  the  writ,  in  assumpsit;  in  debt,  in  double 

the  amount  of  the  debt  sued  for 140 

where  correct  in  amount,  in  reference  to  the  sum  sworn  to,  the  at- 
tachment will  not  be  invalidated  by  the  plaintiff's  claiming  in 
hb  petition  more  than  that  sworn  to 141 
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if  a  sum  be  sworu  to  as  due,  *^  besides  interest,  damages,"  &c.,  the 

amount  named  is  the  criterion  of  the  amount  of  the  bond    .     .       141 

if  plaintiff  claim  a  certain  sum,  with  interest  at  a  designated  rate, 
from  a  given  date,  or  name  a  sum  as  interest,  the  amount  of 
interest  is  a  part  of  the  sum  constituting  the  measure  of  the 
amount  of  the  bond 141 

misreoital  in,  of  the  amount  sworn  to,  making  the  amount  of  the 
bond  appear  less  than  double  the  amount  sued  for,  will  not 
vitiate  the  bond 142 

defect  in,  cannot  be  taken  advantage  of  by  a  subsequent  attacher  .       143 

exception  to,  on  account  of  defects  in,  must  be  taken  in  limine  .     .       144 

defects  in,  how  affected  by  appearance  of  defendant,  and  his  plea 

to  the  merits 144 

cannot  be  taken  advantage  of  in  appellate  court    ....      144 

insolvency  of  sureties  in,  cannot  authorize  a  requirement  of  addi- 
tional security,  unless  so  provided  by  law 145 

cannot  be  amended,  except  under  statutory  authority 146 

defective,  may  be  amended  by  the  substitution  of  a  new  and  perfect 

one,  where  the  law  authorizes  amendment  of  bond     ....       147 

where  the  law  authorizes  amendment,  a  defect  is  not  cause  for  quash- 
ing the  writ,  until  opportunity  is  given  for  amendment  .     .     .       147 

application  to  amend,  must  contemplate  the  removal  of  all  objec- 
tions to  the  bond 148 

amended,  is  substituted  for  that  originally  given,  and  sustains  the 

attachment  ab  initio 148  a 

new  surety  in,  may  be  substituted,  where  the  plaintiff  needs  the 

testimony  of  a  surety 149 

liability  of  obligors  in,  to  defendant,  is  not  impaired  by  errors  and 

defects  in  the  bond 150 

though  taken  after  the  issue  of  the  writ,  that  is  no  defence  to  the 

obligors 150 

omission  from,  of  part  of  the  required  condition,  does  not  invalidate 

the  bond :  it  is  good  as  far  as  it  goes 150 

executed  without  being  required  by  law,  is  yet  good  as  a  common- 
law  bond 151 

and  so,  if  given  in  favor  of  the  defendant,  when  the  law  required 

it  to  be  in  favor  of  the  State 151 

if  required  to  be  approved  by  the  court,  and  it  be  approved  by  a 

judge  in  vacation,  it  is  good  as  a  common-law  bond   ....       151 

obligation  of,  extends  on  to  the  final  determination  of  the  suit  .     .      152 

execution  of,  does  not  supersede  action  for  malicious  attachment   .      154 

is  not  merely  a  security  for  what  may  be  recovered  in  an  action  for 

malicious  attachment 155 

recovery  on,  is  not  restricted  to  such  damages  as  may  be  recovered 
in  an  action  for  malicious  prosecution,  but  will  embrace  actual 
damage  sustained 155-161 

action  on,  can  be  maintained  only  by  the  defendant 162 

cannot  be  maintained  unless  the  attachment  was  levied    ....       162 

defendant's  right  of  action  on,  for  injuring,  detaining,  or  convert- 
ing property,  passes  to  his  assignee  in  bankruptcy,  but  not  for 
injury  to  reputation,  credit,  or  business 162 
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but  such  right  of  action  does  not  go  to  an  assignee  for  the  benefit 

of  creditors ...       162 

conditioned  to  pay  all  damages  sostained  by  reason  of  the  attach- 
ment, action  on,  will  not  lie,  where  defendant  was  served,  until 
the  attachment  shall  have  been  discharged;  bat  cUUer,  where 

proceedings  are  ex />ar/€  .     .  162  a 

conditioned  that  the  plaintiff  shall  prosecute  his  action,  etc.,  right 
of  action  on  it  does  not  accrue  until  the  suit  in  which  the  at- 
tachment was  obtained,  shall  have  been  finally  disposed  of 

adversely  to  the  plaintiff 162  a 

in  favor  of  several  defendants,  who  may  sue  on 163 

to  maintain  suit  on,  not  necessary  to  get  order  of  court  to  deliver 

bond  to  defendant 164 

sureties  in,  liable  only  in  reference  to  the  particular  writ  for  obtain- 
ing which  it  was  given 165 

are  entitled  to  benefit  of  all  payments  of  costs  or  damar 

ges  made  by  the  principal 165  a 

to  maintain  action  on,  it  is  not  necessary  to  recover  damages  first 

in  a  distinct  action 166 

where  suit  may  be  maintained  on,  withont  previous  recovery  of 
damaees  in  a  distinct  action,  the  sureties  may  be  sued  jointly 

with  the  principal 166  a 

sureties  in,  not  liable  under  a  judgment  for  damages,  recovered 

against  principal  alone 166  a 

debt  is  proper  form  of  action  on 167 

in  action  on,  the  declaration  must  show  that  the  attachment  was 

wrongfully  sued  out,  and  what  damages  plaintiff  has  sustained      167 

how  breaches  of,  should  be  assigned ...       168 

recital  in  condition  of,  that  plaintiff  had  issued  a  writ  of  attach- 
ment against  defendant,  estops  the  obligors  from  denying  that 

the  attachment  was  sued  out 169 

action  on,  does  not  lie  for  mere  failure  to  prosecute  the  attachment      170 
may  be  sued  on  by  defendant,  where  judgment  was  rendered  in  his 
favor  on  the  merits,  though  he  did  not  put  in  issue  the  truth  of 

the  affidavit .     .       170 

in  action  on,  where  there  has  been  no  trial  of  the  rightfulness  of 
the  attachment,  the  obligors  may  show,  in  defence,  that  the 
plaintiff  had  good  cause  to  believe  that  the  alleged  grounds  for 

attachment  were  true 170  a 

damages  under,  may  be  set  off  against  the  plain  tiff  *s  action  against 

the  attachment  defendant .     .    170  b 

in  action  on,  where  the  attachment  suit  was  ex  parte ^  what  the  dec- 
laration must  allege 171 

where  given  to  obtain  an  original  attachment,  the 
obligor  cannot  defend  by  showing  that,  when  he 
obtained  the  attachment,  facts  existed  which  would 

have  justified  an  ancillary  attachment 172 

where  the  attaching  plaintiff,  in  obtaining  the  attach- 
ment, complied  with  all  the  requirements  of  the 
law,  the  defendant  must  show  that  it  was  wrong- 
fully obtained 173 
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iQ  action  on,  the  failare  of  the  attaching  plaintiff  to  Rustain  his 

action  is  prima  facie  evidence  to  sustain  the  action 
on  the  ix)nd,  but  not  conclusive  that  the  attach- 

meut  was  wrong! ally  obtained 173 

if  there  was  a  verdict  for  the  attachment  plaintiff  on 
a  trial  of  the  truth  of  the  facts  alleged  as  a  ground 
of  attachment,  it  is  a  determination  that  the  writ 

was  rightfully  sued  out 173 

if  the  attachment  suit  was  terminated  by  a  finding  in 
favor  of  the  defendant,  on  an  issue  as  to  the  truth 
of  the  facts  alleged  as  the  ground  for  the  attach- 
ment, the  judgment  will  conclusively  establish  that 
the  attachment  was  wrongfully  obtained  ....  173 
if  the  attachment  plaintiff  recovered  a  less  sum  than 
the  law  authorized  an  attachment  to  issue  for,  it  is 
complete  evidence  that  the  attachment  was  wrong- 
fully obtained 173 

it  is  no  defence  that  the  return  on  the  attachment 
does  not  show  that  a  levy  was  made,  if  a  levy  de 

facto  was  made 173  a 

the  officer's  return  is  conclusive  as  to  the  property 
levied  on,  but  does  not  preclude  proof  that  more 
was  seized  than  was  specified  in  the  return  .  .  .  173  a 
it  is  no  justification  or  mitigation  that  the  claim  sued 
on  was  a  just  one,  if  the  statutory  ground  for  attach- 
ment did  not  exbt 173  a 

though  there  was  no  levy,  special  damage,  snch  as  in- 
jury to  the  defendant's  credit,  resulting  from  the 

issue  of  the  writ,  may  be  recovered 173  b 

it  is  no  defence  that  other  grounds  of  attachment  than 

those  specified  in  the  plaintiff's  affidavit  existed  174 

the  question  of  good  faith,  or  probable  cause,  is  not 

involved 174 

actual  damage  may  be  recovered 174 

not  necessary  for  the  attachment  defendant  to  show 

that  he  has  paid  the  actual  damages  sustained   .  174 

special  damages  are  not  recoverable  under  general 
averment  of  damages;  but  they  must  be  specially 

averred 174 

what  are  actual  damages  that  may  be  recovered      175-181  a 
liability  of  attachment  plaintiff  on,  exists,  as  well  where  the  at- 
tachment is  sued  out  by  his  attorney,  as  where  sued  out  by 

himself 182 

an  administrator  giving,  is  liable  thereon  individually      ....      183 
action  on,  for  special  damages,  cannot  be  sustained  after  the  defend- 
ant has  recovered  a  verdict  against  the  plaintiff  in  an  action  for 

maliciously  suing  out  the  attachment 183  a 

ATTORNEY  AT  LAW, 

may  make  affidavit  for  attachment 93  ^  Q4 

may  g^ve  attachment  bond 132 
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authority  of,  to  give  attachment  bond,  will  be  presumed,  on  a  mo- 
tion to  quash  or  dissolve  attachment  for  insufficiency  of  bond, 
but  may  be  questioned  by  plea 133 

showing  his  want  of  authority  to  execute  the  bond,  will  not  abate 
the  action,  unless  he  had  no  authority  to  institute  the  suit,  and 
the  suit  is  not  prosecuted  with  the  authority  or  consent  of  the 
plaintiff 133 

money  paid  to,  on  a  claim  in  his  hands  for  collection ,  cannot  be 

levied  on  as  the  property  of  his  client 246 

cannot  admit  service  of  garnishment  process  on  a  corporation,  so 

as  to  authorize  it  to  be  charged  as  garnishee 451  b 

may  be  garnished  . 464,  515 

cannot  be  charged  as  garnishee,  in  respect  of  a  claim  in  his  hands 

for  collection 481 

to  what  extent  he  may,  as  garnishee,  be  required  to  disclose  mat- 
ters that  lay  between  his  client  and  himself 641 

AUDITOR, 

of  a  State  cannot  be  garnished  on  account  of  money  ordered  by  the 

legislature  to  be  paid  to  a  party 516  a 

AWARD, 

by  arbitrators,  of  a  sum  of  money,  is  a  debt,  which  authorizes  gar- 
nishment of  the  party  against  whom  it  is  rendered    ....    627  a 


B. 

BAIL, 

defendant  may  give,  and  dissolve  attachment 312-317 

when  given  by  defendant,  he  may  interpose  to  prevent  judgment 

against  garnishee 658  c 

BAIL-BOND, 

may  be  given  at  any  time  before  judgment 312 

void,  when  given  to  dissolve  an  attachment  unlawfully  issued    .     .   312  a 
when  given  in  a  case  in  which  no  attachment  was  issued  .     .   312  a 
can  be  given  only  by  defendant,  unless  a  statute  authorize  a  third 

party  to  give  it 313 

no  consideration  need  be  inserted  therein 313  a 

given  to  officer  or  his  successor,  may  be  sued  on  by  the  officer  after 

he  ceases  to  be  such,  or  by  his  successor 313  b 

in  taking,  officer  is  not  the  agent  of  the  plaintiff 314 

if  terms  of,  are  in  substantial  compliance  with  the  stiitute,  it  is 

sufficient 314  a 

cannot  be  given  by  one  of  two  defemdants  to  discharge  his  separate 

effects,  unless  bail  and  appearance  be  entered  for  both  .     .     .      315 
obligors  in,  cannot  object  to  its  validity  because  only  one  surety 

signefl  it,  when  the  statute  required  more  than  one    ...     .      31 0 
new  sureties  in,  cannot  be  required,  because  of  the  insolvency  of 

those  first  taken,  unless  statute  authorize  it 316  a 

effect  of  giving 817-321 

after  giving,  the  property  is  no  longer  under  control  of  the  court    .      321 
execution  of,  and  its  acceptance  by  the  officer,  entitles  the  defend- 
ant to  an  immediate  surrender  to  him  of  the  attached  property  321  a 
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is  available  to  plaintiff,  only  for  satisfaction  of  such  judgment  as 

he  may  recover 322 

to  recover  upon,  it  is  not  necessary  that  the  judgment  in  the  attach- 
ment suit  should  express  that  it  is  with  privilege  on  the  prop- 
erty attached 322  a 

with  condition  in  the  alternative,  for  payment  of  the  debt,  or  for 
the  value  of  the  property,  sureties  cannot  restrict  the  judgment 

on  the  bond  to  the  value,  but  must  pay  the  debt 322  b 

obligation  of,  what  will  not  discharge 323 

tender  by  surety  in,  of  the  amount  of  the  judgment  recovered 
against  him,  and  refusal  thereof  by  plaintiff,  will  discharge  the 

surety 323  a 

surety  in,  discharged  by  the  plaintiff's  relinquishment  of  any  hold 

he  had  acquired  on  the  defendant's  property 323  c 

sureties  in,  when  released  by  the  discharge  of  defendant  in  bank- 

ruptey 823  6 

may  be  sued  on  the  bond,  without  issuing  execution 

against  the  principal 824 

are  discharged  by  joinder  of  a  new  defendant      .     .     .      325 
and  by  the  plaintiff's  discontinuing  as  to  some  defend- 
ants       825 

and  by  his  failure  to  recover  against  some  of  several 

defendants 825 

and  by  change  of  plaintiffs  without  consent  of  the  sure- 
ties   825  a 

may  be  sued  on  by  assignee  for  the  benefit  of  the  plaintiff's  creditors   325  a 
BAILMENT  OF  ATTACHED  PROPERTY, 

nature  and  terms  of 344-848 

bailee  is  the  servant  of  the  officer 849 

does  not  destroy  the  lien  of  the  attachment     .     .• 351,  352 

officer  may  retake  property  from  bailee 356,  357 

if  bailee  let  the  property  go  back  into  defendant's  hands,  or  aban- 
don it,  the  attachment  is  dissolved 359,  360 

liability  of  officer  for  fidelity  and  pecuniary  ability  of  bailee      .    361-364 

9fficer's  liability  to  defendant  for  bailed  property 365 

rights  of  bailee  in  the  property 366-369 

duties  of  bailee  in  regard  to  the  property 370 

remedies  of  officer  for  a  disturbance  of  his  possession  of  attached 

property 371 

remedies  of  officer  against  bailee 872 

officer  has  no  right  of  action  against  bailee,  until  after  demand  on 

him 873 

execution  under  which  demand  is  made  must  be  regular  .     .     .     .      375 

demand  on  bailee  need  not  be  personal 876 

bailee  must  be  informed  that  the  property  is  demanded  for  the  pur- 
pose of  being  subjected  to  execution 877 

demand  upon  one  of  several  bailees,  sufficient 378 

form  of  action  against  bailee 879 

what  will  establish  conversion  by  bailee 880 

defences  by  bailee 381-892 

measure  of  recovery  against  bailee 398-895 
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judgment  against  bailee  is  discharged  by  satisfaction  of  that  against 

defendant 396 

BAILOR, 

property  of,  in  the  hands  of  a  bailee  for  hire,  cannot  be  attached 

during  the  term  of  the  bailment 245 

BANK, 

cannot  be  charged  as  garnishee  of  a  depositor  who  deposits  money 

•*<MflM7€nr,"  with  it 491a 

BANK-NOTES, 

may  be  attached 244 

current  as  money,  garnishee  may  be  charged  in  respect  of,  but  not 

where  they  have  been  presented  for  payment  and  refosed    .     .      481 

BANKRUPTCY, 

defendant's  discharge  in,  before  judgment  against  him,  releases 

sureties  in  bail-bond  and  delivery  bond 823  6,  341  b 

of  defendant,  does  not  dissolve  attachment  lien 425 

assignee  in,  cannot  be  charged  as  garnishee  of  the  bankrupt ...      511 

BILL  OF  LADING, 

in  action  founded  on,  attachment  will  lie,  whether  the  goods  were 

not  delivered,  or  were  delivered  in  a  damaged  condition      .     .         13 

BLANK, 

material,  in  an  affidavit  for  attachment,  vitiates  it 104  o 

in  the  penalty  of  attachment  bond,  vitiates  it    ...     .    129  a 
in  attachment  bond,  where  the  name  of  surety  should  be, 

does  not  vitiate  the  bond 129  a 

BREACH  OF  CONTRACT, 

attachment  will  lie  for,  on  an  unsatisfied  judgment 27  fr 

BUSINESS  ESTABLISHMENT, 

officer  levying  attachment  on,  cannot  keep  it  open  for  cnstx>mere,  or 

conduct  business  therein 311a 


C. 

CAPTURE, 

by  a  hostile  force,  of  that  part  of  an  officer's  precinct  in  which  he 
had  attached  property,  will  not  excuse  his  failure  to  have  the 
property  forthcoming  on  execution,  unless 298 

CAUSE  OF  ACTION, 

for  which  attachment  will  lie 9-34 

if  one  for  which  attachment  will  not  lie,  the  defect  cannot  be  reached 
by  demurrer,  but  by  motion  to  dissolve,  or  by  plea  in  abate- 
ment, and  no  advantage  can  be  taken  of  the  defect,  after  ver- 
dict, where  the  defendant  appears  and  pleads  to  the  merits      .        30 

not  authorizing  an  attachment,  if  attachment  be  obtained  on,  and 
the  defendant  is  not  served  with  process,  the  attachment  is  a 
nullity 36  a 

two  or  more  joined  in  a  suit,  and  an  attachment  issued  for  the  ag. 
gregate  of  them,  and  for  a  part  there  was  no  sufficient  ground 
for  issuing  the  writ,  the  attachment  should  be  dissolved  as  to 
the  whole 36  a 
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set  forth  in  the  affidavit  should  appear  to  be  the  same  as  that  shown 

in  declaration  or  petition 96  a 

defendant  must  have,  against  garnishee,  in  order  to  charge  the  latter      541 

CHANGE   OF  DEMAND, 

in  attachment  suit,  will  dissolve  attachment  as  to  subsequent  attach- 
ing creditors 282 

CHOSE  IN  ACTION, 

unless  authorized  by  statute,  is  not  attachable 244 

husband's  interest  in  that  of  wife,  can  it  be  attached  ?     .     .     .     .  247 
holder  of,  for  collection,  may  sue  thereon,  though  he  has  been  gar- 
nished, where  the  statute  authorizes  garnishee  to  be  charged  on 

account  thereof 453  a 

garnishee  not  chargeable  for 481 

equitably  assigned,  cannot  be  attached  for  debt  of  assignor    .     .   528,  604 

may  be  assigned 603 

CHOSES  IN  ACTION, 

when  statute  authorizes  their  attachment  by  garnishment,  they  in- 
clude only  those  in  the  garnishee's  hands,  belonging  to  the 
defendant,  and  held  against  third  parties 481  a 

CHRISTMAS, 

ia  not  dies  non  juridicus 187 

CLAIMANT, 

of  debt,  in  respect  of  which  it  is  sought  to  charge  a  garnishee,  can- 
not intervene  after  the  plaintifE  has  abandoned  all  right  to 
charge  the  garnishee 460  a 

of  debt,  is  barred  from  suing  garnishee  on  it,  when  he  claimed  it  in 

the  attachment  suit,  and  his  claim  was  adjudged  invalid     .     .      530 

CLERK    OF  COURT, 

cannot  make  affidavit  for  attachment  before  his  deputy     ....     91  a 
issuing  an  attachment  without  bond,  is  liable  as  a  trespasser  to  de- 
fendant, if  the  writ  be  levied  on  his  property 118 

his  approval  of  an  attachment  bond  need  not  be  indorsed  thereon  .       120 
receiving  and  filing  attachment  bond,  estops  him  from  denying  that 

he  approved  it 120 

suing  by  attachment  in  his  own  court,  cannot  have  the  attachment 

bond  approved  by  his  own  deputy 120 

money  in  hands  of,  mrtuie  officn^  not  attachable 251 

not  subject  to  garnishment  in  respect  thereof 509 

CO-DEBTORS, 

jointly  and  severally  liable,  any  one  may  be  garnished  and  sub- 
jected to  judgment  for  the  whole  debt 560 

payment  by  one  of,  after  garnishment  of  the  other,  will  discharge 

the  g^amishee 560 

jointly  liable  for  a  debt,  one  cannot  be  charged  as  garnishee  with- 
out joining  the  others 561 

but  if  part  are  out  of  the  jurisdiction,  those  garnished  may  be 

charged 562 

if  part  are  in  a  foreign  country,  those  residing  in  this  country  can- 
not be  charged  as  garnishees 564 
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COLLATERAL    SECURITY, 

the  holding  of,  does  not  prevent  creditor  suing  by  attachment    .     .        35 
COLLISION, 

damages  for,  not  recoverable  by  attachment 10 

COMMISSIONER, 

appointed  by  a  court  to  sell  real  estate,  and  hold  the  proceeds  sub- 
ject to  tiie  further  order  of  the  court,  cannot  be  chieLrged  as  gar- 
nishee     509  a 

COMMON  CARRIER, 

when  may  be  charged  as  garnishee 518 

COMPENSATION, 

for  personal  care  of  attached  property,  officer  is  not  entitled  to,  be- 
yond his  statutory  fees  and  salary 311  b 

COMPTROLLER, 

of  a  State,  cannot  be  garnished  on  account  of  salary  payable  to  a 
State  officer,  of  on  account  of  bonds  deposited  with  him  by  a 

foreign  insurance  company 516  a 

CONCEALMENT, 

of  himself,  by  a  debtor,  a  ground  of  attachment 5i-56  6 

CONFESSION  OF  JUDGMENT, 

by  a  debtor,  in  favor  of  bond  fide  creditors,  to  prefer  them,  and  not 
for  the  purpose  of  hindering,  delaying,  or  defrauding  other 

creditors,  will  not  sustain  an  attachment 74 

by  defendant,  before  the  time  when  the  action  would  be  regularly 
triable,  dissolves  lien  of  plaintiff's  attachment,  as  against  sub- 
sequent attachers 262 

CONFLICTING   ATTACHMENTS, 

when  and  how  one  of  several,  may  attach  and  set  aside  others  .    272-275 
CONFUSION   OF  GOODS, 

doctrine  of,  in  regard  to  attachments 199 

CONSIDERATION, 

failure  of,  may  be  pleaded  by  garnishee  against  his  liability  to  de> 

fendant 679 

CONSIGNEE, 

having  privilege  on  consignment,  is  entitled  to  have  his  claim  on 
the  property  paid,  before  it  can  be  attached  in  suit  against  the 

consignor 245 

may  maintain  replevin  in  such  case,  against  officer,  for  taking  the 

property 245 

acquires  no  title  to  property  shipped  to  him,  while  it  is  in  transitu ; 

and  it  may,  while  so,  be  attached  for  consignor's  debt    .     .  246 

CONSPIRACY, 

action  for,  may  be  maintained  by  a  creditor  against  his  debtor  and 

a  third  person,  for  fraudulent  attachment 277 

CONSTRUCTION, 

to  be  given  to  garnishee's  answer 656-658 

CONSTRUCTIVE  NOTICE, 

to  defendant,  not  served  with  process 436-449  h 

CONSTRUCTIVE   POSSESSION, 

of  personal  property,  by  garnishee,  will  not  suffice  to  make  him 

liable 483 
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CONTINGENCY,  Section 

debt  dependent  on,  will  not  sustain  an  attachment 24 

will  not  authorize  judgment  against  a  gar- 
nishee     551,  552 

CONTINGENT   INTERESTS, 

cannot  be  reached  by  garnishment,  to  take  them  for  defendant's 

debt 453  c 

CONTRACT, 

nature  of,  between  garnishee  and  defendant,  cannot  be  changed  ibj 

garnishment 517-520 

CORAM  NON  JUDICE, 

proceedings  are,  where  no  property  is  attached  and  defendant  is  not 

served 5 

CORPORATION, 

may  sue  by  attachment 37 

agent  of,  may  make  affidavit 37 

is  considered  an  inhabitant  of  the  State  in  which  it  was  incorporated  79 

foreign,  may  be  sued  by  attachment  as  a  non-resident 79 

foreign  character  of,  is  determined  by  the  place  where  its  charter 

was  granted 80 

where  chartered  by  two  or  more  States,  it  is  a  domestic  corporation 

in  each 80 

but  not  when  it  never  organized  or  acted  under  the  second  charter  80  a 
plaintiff  may  give  attachment  bond  without  express  statutory  au* 

thority 114  ft 

stock  in,  not  attachable,  without  express  statute 244 

when  authority  is  given  by  law  to  attach,  the  authority 

extends  only  to  corporations  in  that  State 244 

how  to  be  attached 259 

civil  death  of,  dissolves  attachment 424 

cannot  be  charged  as  garnishee,  on  the  basis  of  an  admission,  by  its 

attorney,  of  service  of  garnishment  process    .     .    ^     .     .     .  451  b 

domestic,  may  be  garnished 469 

how  served  with  garnishment  process 470 

liability  of,  as  garnishee  governed  by  same  rules  as  individuals  .     .  471 

not  liable  as  garnishee  of  one  on  account  of  his  being  a  stockholder  471 
not  liable  as  garnishee  of  one  on  account  of  his  holding  a  certificate 

of  membership  therein 471 

how  to  answer  as  garnishee 472 

foreign,  when  may  be  garnished 478 

chartered  in  one  State,  and  doing  business  in  another  State,  the 
laws  of  which  authorize  the  garnishment  of  a  foreign  corpora- 
tion, is  subject  to  garnishment  there 478  a 

chartered  in  several  States,  may  be  garnished  in  any  of  them    .     .  479 

municipal,  cannot  be  garnished 516 

taxes  due  to,  not  attachable 516 

CORRESPONDENCE, 

defendant's,  not  attachable 249 

COSTS, 

cannot  be  deducted  from  proceeds  of  attached  property,  not  the 

defendant's 196« 
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COSTS  —  continued.  Baetta 

garnishee  not  liable  for,  when  he  does  not  assume  the  attitude  of  a 

litigant 682 

aliter,  if  he  denies  indebtedness,  and  is  found  indebted     ....      682 
COUNTERCLAIM, 

unless  authorized  by  statute,  cannot  be  set  up,  in  the  attachment 
suit,  by  the  defendant,  for  the  wrongful  suing  out  and  seryice 

of  the  attachment 161  a 

COUNTY    TREASURER, 

cannot  be  charged  as  garnishee  of  one  for  whom  he  holds  money  to 

pay  him  for  his  services  as  a  juror •    .     .     .      493 

COURT, 

money  paid  into,  cannot  be  attached 251 

COURT  OF  EQUITY, 

will  not  interfere  to  set  aside  a  judgment  by  default  against  a  gar- 
nishee, unless  it  appear  that  the  judgment  is  unjust,  and  was 

obtained  without  his  fault  or  neglect 658  e 

COVENANT, 

is  not  sufficient  as  an  attachment  bond,  where  the  statute  requires 

a  bond  with  a  stated  penalty 125 

CREDIT, 

is  the  correlative  of  debt 544 

is  that  upon  which  attachment  operates  when  a  debtor  of  defendant 

is  garnished 544 

of  defendant,  sought  to  be  i-eached  by  garnishment,  must  be  both 

legally  and  equitably  due  him 602 

CREDITOR, 

who  is,  that  may  sue  by  attachment 12-26 

who  has  received  property  in  pledge  for  his  debt,  may  attach  with- 
out returning  the  pledge 35 

may  sue  any  one  or  more  of  several  debtors  by  attachment    ...      77  e 
first  attaching,  may  sue  second  attaching  creditor  for  proceeds  of 

attached  property 429 

attaching  goods  as  the  defendant's,  with  knowledge  that  another 
party  has  an  interest  therein,  is  bound  to  pay  such  party  his 
proportion  of  the  money  recovered  under  the  attachment,  not- 
withstanding the  judgment  of  the  court  decreeing  the  whole  to 

the  plaintiff 529 

CREDITOR'S  BILL, 

can  it  be  maintained  by  an  attaching  creditor? 225 

CROPS. 

growing,  cannot  be  attached 249 

CUSTODIA   LEGIS, 

property  in,  cannot  be  attached 251,  267,  331 

CUSTODY  OF  ATTACHED  PROPERTY, 

must  be  continued  by  the  officer, 290 

right  of  officer  to,  rests  upon  a  special  property  in  the  attached  effects      291 

what  diligence  in  preserving,  is  required  of  officer 292 

should  not  be  allowed  to  the  defendant 292  a 

right  of  officer  to,  is  lost,  if  he  suffer  the  attached  effects  to  be  inter- 
mingled with  others  of  like  kind  previously  attached  by  another 
officer 292c 
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CUSTODY  OF  ATTACHED  VROFERTY  —  continued,  section 

right  of  officer  to,  is  not  lost  by  the  officer's  removing  attached  effects 

into  a  foreign  jurisdiction  for  safe-keeping .     .   292  d 
IB  not  lost  by  placing  the  effects  in  the  hands  of 

an  agent  or  servant  of  the  officer 292  e 

18  lost,  if  the  officer's ''servant  or  agent  abandon 
the  property,  so  far  as  subsequent  attachers  and 
adverse  claimants  ore  concerned    .     .     .      292  e,  360 

officer's  failure  to  keep,  what  will  excuse 294 

what  will  not  excuse 295-306 

CUSTOM  OF  LONDON, 

is  the  origin  of  the  proceeding  by  attachment  in  the  United  States  1 

of  foreign  attachment,  defined 1 

differences  between  foreign  attachment  under  the  custom,  and  com- 
mon-law proceedings 4 

differences  between  the  same  and  the  proceeding  by  attachment  in 

the  United  States 5 

CUSTOMS  DUTIES, 

property  held  for  payment  of,  not  attachable  by  a  creditor  of  the 

importer 261 


D. 

DAMAGES, 

unliquidated,  arising  ex  contractu,  will  sustain  attachment,  if  the 

contract  fui*nish  a  standard  by  which  they  may  be  ascertained  13-23 

but  not  where  such  is  not  the  case,  and  the  statute  contemplates  in- 

debtedness  as  the  ground  of  attachment 24-26 

unliquidated,  may  authorize  attachment,  under  statutes  that  do  not 

confine  the  remedy  to  cases  of  indebtedness  merely      ....        27 

what  may  be  recovered  in  suit  on  attachment  bond      .     .     .      175-183  a 

nominal,  only,  can  be  recovered  by  one  officer  against  another,  for 
the  taking  of  attached  property  by  the  latter  from  the  former, 
where  the  former  is  not  liable  for  it  to  the  plaintiff  for  whom 
he  attached  it 268 

to  attached  property,  can  officers  be  sued  by  defendant  therefor, 

while  the  attachment  is  pending  ? 307 

against  officer  for  failing  to  have  attached  property  forthcoming  on 

execution 309,  310 

claim  against  garnishee  for  unliquidated,  will  not  charge  him    .     .      548 

rule  of,  in  actions  for  malicious  attachment 745 

DAY, 

fractions  of,  considered  in  determining  priority  of  right  among  at- 
taching creditors ' .     .      261 

where  several  writs  are  served  on  the  same,  and  nothing  in  the  offi- 
cer's returns  shows  the  priority  among  them,  they  may  be  pre- 
sumed to  have  been  served  at  the  same  time 265 

DEATH, 

of  defendant,  when  it  discharges  sureties  in  a  delivery  bond      .     .  341  5 

effect  on  attachment 422 

suit  brought  after,  is  void 423 
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DEATH  ^continued. 

of  garnishee,  after  his  answer,  arrests  all  proceedings  against  him  ■  658  66 
of  defendant,  before  judgment,  when  may  be  set  up  to  prevent 

judgment  ag&inst  garnishee 698 

DEBT, 

action  of,  is  foundation  of  attachment  by  the  custom  of  London  9 
nature  of,  for  which  attachment  may  be  obtained  in  this  country  .  13-23 
must  be  actual,  and  not  merely  possible  and  contingent  ....  27  a 
not  due,  when  may  be  proceeded  on  by  attachment  ....  28-33  a 
claimant  of,  where  the  debtor  has  been  garnished,  cannot  interyene 
in  the  attachment  suit  where  the  plaintiff  therein  has  aban- 
doned all  claim  against  the  garnishee 460  a 

of  garnishee,  to  defendant,  effect  of  garnishment  upon  defendant's 

rights  in 542 

of  plaintiff  to  defendant,  plaintiff  may  attach  in  his  own  hands     .      543 

for  which  garnishee  may  be  charged 645-547 

to  an  administrator,  for  property  purchased  at  administrator's  sale 

cannot  be  attached  for  his  individual  debt 546 

of  garnishee,  must  be  payable  in  money 550 

must  be  absolutely  payable,  and  not  dependent  on  any 

contingency 551 

dependent  on  contingency,  what  is 552 

depending  on  condition  precedent  to  be  performed  by  defendant, 

garnishee  cannot  be  charged  for 553 

not  yet  payable,  may  be  attached 557 

but  it  must  be  a  certain  debt,  which  will  become  payable  upon  the 

lapse  of  time 550 

DEBTOR, 

of  a  decedent,  cannot  be  charged  as  garnishee,  in  a  proceeding 

against  the  decedent's  administrator 545  a 

DEBTORS, 

absent,  absconding,  concealed*  and  non-resident 39-67 

removing  their  property 68-71  a 

fraudulently  disposing  of  their  property 72-77  666 

several,  any  one  or  more  may  be  proceeded  against  by  attachment, 

without  so  proceeding  against  the  others 77  e 

who  fraudulently  contracted  the  debt,  or  incurred  the  obligation 

sued  on ,     77d 

DECEDENT, 

debtor  of,  cannot  be  charged  as  garnishee,  in  a  proceeding  against 

the  decedent's  administrator 545  a 

DEFAULT, 

judgment  by,  against  garnishee,  effect  of 658  e 

how  set  aside 658  e 

may,  in  suit  by  defendant  against  garnishee,  be  shown 
by  parol  proof  to  have  been  for  the  same  debt  sued 
on 716 

DEFECTS, 

in  plaintiff's  proceedings,  may  dissolve  an  attachment       ....      414 
how  taken  advantage  of 415,  451  d 
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DEFENCE,  Section 

garnishee  may  make  any,  against  the  garnishment,  which  he  might 

make  if  sued  by  defendant 672 

interposed  by  the  garnishee,  must  be  such  as  would  avail  in  an  ac- 
tion by  defendant  against  him 682 

where  attachment  is,  and  manner  of  pleading  it 699-723 

DEFENDANT, 

may,  in  the  United  States,  appear  and  defend  without  giving  special 

bail 5 

appearance  to  the  action  by,  when  sued  as  an  absconding  debtor,  is 

not  proof  that  he  had  not  absconded 53  a 

personally  served,  or  appearing  to  action,  makes  the  suit  mainly 

one  in  personam 87 

by  appearing,  and  not  questioning  the  attachment  proceeding,  the 

attachment  will  be  valid,  though  the  affidavit  be  defective  .     .        87 

appearance  of,  when  not  served,  to  move  for  a  dismissal  of  the 
attachment  for  want  of  jurisdiction,  is  not  a  submission  to  the 
jurisdiction 112,  144 

appearance  by,  and  plea  to  the  merits,  waives  defects  in  the  pre- 
liminary proceedings 112 

to  an  action  wrongly  brought,  is  not  an  appearance 
to  it  after  declaration  has  been  amended    .     .     .    112  a 

giving  assent  to  a  levy  on  property  not  liable  to  attachment,  vali- 
dates the  levy 195 

cannot  plead,  in  abatement  of  the  action,  that  the  attached  property 

was  not  his 196  a 

judgment  in  favor  of,  destroys  the  lien  of  an  attachment .     .     .    228,  413 

introduction  of  new,  or  substitution  of  another,  after  levy,  dissolves 

attachment  as  against  subsequent  attachers 287 

cannot  have  attachment  dissolved,  because  the  officer,  with  plain- 

tifE^s  consent,  let  the  attached  property  pass  out  of  his  possession      290 

should  not  be  allowed  to  retain  possession  of  attached  effects,  unless 

authorized  by  law 292  a 

should  not  be  appointed  agent  of  the  officer  to  keep  possession  of 

attached  effects 292  a 

use  of  attached  effects  by,  when  will  not  destroy  the  attachment  lien   292  a 

death  of,  when  it  discbarges  sureties  in  delivery  bond 341  b 

appearance  by,  to  move  to  set  aside,  dissolve,  or  quash  the  attach- 
ment, is  it  an  appearance  to  the  action? 414 

death  of,  effect  on  attachment 422 

before  suit  brought,  makes  the  suit  void 423 

when  he  may  recover  back  from  plaintiff  the  proceeds  of  attached 

property,  where  the  plaintiff's  judgment  is  reversed  ....      430 

one  of  several,  cannot  be  summoned  as  garnishee  of  the  others  .     .    465  a 

may  be  garnished,  in  respect  of  money  due  from  him,  as  executor, 
to  him  individually,  where  the  law  allows  garnishment  of  an 
executor 465  6 

rights  of,  in  debt  of  garnishee  to  him,  how  affected  by  the  garnish- 
ment      542 

may  interpose  to  prevent  a  judgment  against  the  garnishee,  when  .    658  c 

death  of,  before  judgment  against  him  in  the  attachment  suit,  may 

be  set  up  to  prevent  judgment  against  garnishee 698 
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DELIVERY  BOND, 

secures  the  attached  property  from  seizure  under  another  attach- 
ment      251 

may  be  given  for  property  attached 327 

given  when  not  authorized  by  statute,  or  in  terms  variant  from 

those  prescribed,  is  good  as  a  common-law  bond 327  a 

given  to  the  officer,  when  the  law  required  it  to  be  given  to  the  at- 
taching plaintiff,  is  valid 327  a 

may  be  taken  in  cases  of  garnishment 327  b 

no  set  form  of  words  necessary  to  constitute 328 

addition  to,  of  terms  not  required  by  statute,  does  not  invalidate   .      329 
interlineation  in,  without  surety's  consent  or  knowledge,  when  it 

does  not  invalidate  the  bond 329  a 

difference  between  it  and  bailment  of  attached  property,  and  be- 
tween it  and  bail-bond 330,  331 

does  not  discharge  the  lien  of  the  attachment 331 

by  executing,  defendant  acknowledges  notice  of  suit,  and  waives 

irregularities 332 

cannot  be  given  by  any  but  one  authorized  by  statute 333 

when  given  by  a  person  other  than  defendant,  his  relations  to  the 

defendant 333a 

calling  for  delivery  of  property  at  a  specified  place,  no  demand  ne- 
cessary   334 

when  given  for  the  delivery  of  property  within  a  stipulated  time 
after  judgment  for  plaintiff  in  the  attachment  suit,  no  order 
that  the  judgment  shall  be  a  lien  on  the  attached  property,  or 
directing  a  sale  of  the  property,  is  necessary  to  sustain  action 

on  the  bond 334 

surety  in,  how  he  may  exonerate  himself 335 

given  for  the  redelivery  of  the  attached  property,  or  the  payment, 
on  demand,  of  its  value,  a  demand  in  fact  must  be  made  on  the 

obligors  before  the  bond  can  be  sued  on 335  a 

demand  for  property  under,  is  not  necessary  where  the  defendant 

has  removed  the  property  out  of  the  jurisdiction  of  the  court  .  335  a 
signers  of,  cannot  object  that  it  is  not  their  deed,  because  it  was 

written  over  their  signatures  in  blank 336 

sureties  in,  not  responsible  where  they  signed  it  with  the  under- 
standing that  others  were  to  sign  it  as  sureties  who  did  not 

do  so 336 

obligors  in,  cannot  object  to  the  validity  of  the  bond,  because  they 

signed  it  as  principals,  when  the  statute  required  sureties  .  .  336 
sureties  in,  may  move  to  quash  the  attachment,  semMe  ....  336  a 
given  by  one  having  a  lien  on  the  property,  his  lien  is  not  devested      337 

when  party  to,  may  be  made  liable 338 

what  will  not  discharge  obligors  in 339 

given  by  party  other  than  defendant,  claiming  to  be  the  owner  of 

the  property,  he  must  deliver  the  property,  and  then  claim  it  .       340 
he  must  claim  it  while  the  suit  is  pending  and  undetermined,  not 
after  judgment  for  plaintiff  and  execution  thereon,  returned 

nulla  bona 340 

liability  on,  is  fixed  by  final  judgment  against  the  defendant     .     .    340  a 
third  party  claiming  the  property  cannot  maintain  action  on     .     .    3406 


INDEX.  745 

DELIVERY  BO^D  —  continued.  Section 

obligors  in,  if  prevented  by  act  of  God,  are  excused  from  delivery  .      841 
if  obligors  in,  are,  through  the  instrumentality  of  the  attachment 
plaintiff,  prevented  from  delivering  the  property,  no  action  will 

lie  against  them 341  a 

sureties  in,  are  released  by  dissolution  of  the  attachment ....    341  b 
judgment  against  sureties  in,  cannot  be  rendered  after  the  attach- 
ment is  dissolved 341  b 

cannot  be  enforced,  where  delivery  of  the  property  has  been  made 

by  law  impossible 341  c 

not  enforceable  against  sureties,  when  the  property  has  been  taken 
from  them  by  an  officer  under  a  junior  attachment,  and  deliv- 
ered to  the  plaintiff  therein 341  r/ 

measure  of  recovery  on 342 

one  joint  obligor  in,  may,  if  he  pay  the  whole  judgment  recovered 

on  the  bond,  demand  contribution  from  his  co-obligors  .     .     .       343 

DEMAND, 

for  property  of  a  stranger  attached,  is  not  necessary  to  make  the 

officer  a  trespasser 107 

most  be  made,  for  entrance  into  a  store,  to  attach  property  therein, 

before  forcing  an  entrance 200 

must  be  made  on  attaching  officer,  on  execution,  for  attached  prop- 
erty, in  order  to  fix  his  liability  therefor 305 

on  sureties  in  delivery  bond,  not  necessary  when  the  property  has 

been  removed  beyond  the  jurisdiction  of  the  court      ....    335  a 

on  receiptor  of  attached  property,  when  necessary 373 

DEMURRER, 

to  declaration  will  not  lie,  where  the  cause  of  action  is  one  for 
which  attachment  may  not  be  issued,  nor  for  a  variance  be- 
tween the  affidavit  and  attachment  and  the  complaint    ...        36 

DEPUTY, 

of  a  clerk  of  court,  cannot  swear  his  principal  to  the  affidavit  for 

obtaining  an  attachment  in  his  court 91a 

cannot  approve  the  attachment  bond  of  his  principal  in  such  case  .       120 

DEPUTY   SHERIFF, 

salary  of,  cannot  be  reached  by  garnishment  of  the  sheriff    .     .     .    516  a 

DEVISEE, 

of  real  estate  charged  with  a  legacy,  may  be  held  as  garnishee  of 

the  legatee  in  respect  of  the  legacy 500 

DILIGENCE, 

reasonable,  officer  bound  only  to,  in  making  a  levy 191  a 

DISBURSING  OFFICER, 

of  government,  not  chargeable  as  garnishee,  in  respect  of  money  in 

his  hands  to  be  paid  to  defendant 512 

DISSOLUTION  OF   ATTACHMENT, 
1,  As  between  Plaintiff  and  Defendant. 

is  not  produced  by  failure  of  officer  to  return  into  court  the  attach- 
ment bond,  if  the  bond  be  accidentally  destroyed,  or  if  no 
blame  be  chargeable  to  the  plaintiff 122 
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DISSOLUTION  OF  ATTACHMENT  ~con^mM<?</. 

is  produced  by  failure  of  officer  to  take  bond  before  the  iasne  of  the 

writ 123 

on  motion  for,  because  the  bond  for  attachment  was  executed  in 
plain tifTs  name  by  an  attorney  in  fact,  the  attorney's  authority 

is  presumed 133 

is  not  produced  by  failure  of  each  of  two  sureties  in  the  attachment 
bond  justifying  in  an  amount  equal  to  that  sworn  to,  where 
the  bond  was  required  to  be  in  double  that  amount  ....    134  b 
is  produced  by  failure  of  officer  to  make  return  on  or  before  return 

day 204 

is  not  produced  by  the  officer's  removing  the  attached  property,  for 

safe-keeping  into  a  foreign  jurisdiction 292  d 

is  not  produced  by  a  wrong-doer's  taking  the  attached  property  out 

of  the  officer's  possession 297 

is  produced  by  defendant's  executing  bail  bond 317 

is  not  produced  by  defendant's  executing  delivery  bond    ....       331 

discharges  the  obligation  of  sureties  in  delivery  bond 341 6 

may  be  procured  where  it  is  shown  that  the  attachment  was  im- 

providently  issued 400-405,407-409 

is  produced  by  final  judgment  for  defendant 411,  413 

defendant's  right  to  move  dissolution  is  lost  by  any  act  of  his 

amounting  to  a  waiver  of  exceptions 414  a 

may  be  procured  by  motion 415 

motion  for,  what  it  should  present 415 

is  not  procurable  on  account  of  misrecital  in  the  writ  of  the  court 

to  which  it  is  returnable 416 

is  produced  by  issuing  the  writ  on  Sunday,  where  that  fact  appears 

on  the  face  of  the  writ 417 

on  motion  for,  what  the  defendant  cannot  show 418 

motion  for,  may  be  made  by  an  amicus  curies^  semble 418  a 

may  not  be  made  by  one  not  a  party  to  the  record  .     .      419 

may  be  made  by  surety  in  delivery  bond 419 

on  account  of  irregularities,  it  is  within  the  discretion 

of  the  court  to  entertain  it 420 

refused  by  the  court  on  motion,  may  be  made  at  final  hearing    .     .      421 

is  produced  by  death  of  defendant 422,  423 

is  not  produced  by  bankruptcy  of  defendant .       425 

as  to  surplus,  by  a  sale,  by  order  of  court,  of  attached  effects,  for  a 

greater  sum  than  that  needed  to  satisfy  the  debt 431 

II.  As  between  different  Attackers. 
is  not  produced  in  favor  of  subsequent  attacher,  through  defect  in 

bond  of  prior  attacher 143 

is  produced,  as  against  subsequent  attacher,  by  failure  of  officer  to 

make  due  return  of  prior  attachment 262 

as  against  subsequent  attacher,  by  failure  of  prior  at- 
tacher to  obtain  judgment  and  execution,  and  duly 

charging  attached  property  therewith 262 

is  not  produced,  as  to  subsequent  attacher,  by  irregularities  in  pro- 
ceedings of  prior  attacher 262 

may  be  insisted  on  by  subsequent  attacher,  where  the  prior  attach- 
ment was  based  on  fraudulent  or  fictitious  demands  .     .     .    274,  275 
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DISSOLUTION  OF  ATTACUMENT^  continued.  Bectton 

is  produced  by  ameudmeut  of  writ  of  prior  attacher,  by  striking 

out  the  name  of  one  of  two  defendants  \  by  chang- 
ing the  place  to  which  the  writ  is  made  returnable ; 
or  by  changing  or  increasing  the  demand  of  prior 

attacher 282 

as  to  subsequent  attachers,  by  the  prior  attacher's 
making  a  settlement  of  all  accounts  with  defend- 
ant, and  taking  judgment  by  consent  for  a  balance 
found,  where  the  settlement  included  demands  not 

sued  on 233 

as  to  subsequent  attacher,  by  amending  the  writ  of 
prior  attacher,  increasing  the  amount,  though  the 
mistake  in  the  writ  was  merely  clerical     ....      284 
IB  not  produced,  as  to  subsequent  attacher,  by  a  mistake  in  taking 

judgment  for  too  much,  in  favor  of  prior  attacher, 
when  the  mistake  was  immediately  corrected;  nor 
by  an  amendment  of  the  declaration  whereby  the 
amount  is  not  increased  and  no  new  demand  is 

introduced 285 

as  to  subsequent  attacher,  by  an  amendment  of  the 

given  name  of  a  defendant 287 

IS  produced,  as  to  subsequent  attacher,  by  the  introduction  of  new 
defendants  into  the  writ  of  prior  attacher;  and  by  referring 
the  action  and  all  demands  between  prior  attacher  and  the  de- 
fendant, where  new  demands  are  brought  into  the  reference  287,  288 

III.  As  between  different  Attaching  Officers, 

IB  produced,  as  to  another  attaching  officer,  by  the  abandonment  of 

the  property  by  servant  of  the  first  attaching  officer      292  e,  359,  360 

IV.  Effect  of, 

discharges  the  obligation  of  sureties  in  a  delivery  bond     .     .     .     .  341  & 

bailee  of  attached  property,  where  he 
has  delivered  the  bailed  property  to 

the  owner 384 

discharges  from  the  lien  of  the  attachment  the  property  attached    .  411 

ends  the  special  property  of  officer  in  attached  effects 426 

requires  the  return  of  the  attached  property  to  the  defendant  or  the 

owner '. 426 

discharges  garnishee 411,  459  a 

DISTRESS, 

English  law  of,  exempting  from  seizure  property  in  the  present  use 

or  occupation  of  a  defendant,  not  generally  applicable  here      .      252 

but  applies  to  propei*ty  worn  about  the  debtor's  person,  if  seized 

wrongfully 252 

DISTRIBUTEE, 

property  in  the  hands  of  an  administrator,  that  will  belong  to,  after 
settlement  of  administrator's  account,  cannot  be  attached  in 
action  against  distributee 251 

DISTRIBUTION, 

of  avails  of  attached  property  among  simultaneous  attachers,  how 

made 2G3 
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DISTRIBUTIVE  SHARE, 

of  pei*80Dal  estate  iu  hands  of  an  admiuutrator,  not  attachable  be- 
fore he  has  settled  his  acoount 498 

DOMICILE, 

absence  from,  may  be  so  prolonged  as  to  justify  the  party's  being 

sued  by  attachment  as  a  non -resident 57,  65 

inchides  residence,  with  an  intention  to  remain 58 

whether  the  residence  be  long  or  short 61 

"  DUE  PROCESS  OF  LAW," 

as  prescribed  in  the  Constitution  of  the  United  States,  what  it  re- 
quires     4466 

DWELLING-HOUSE, 

may  not  be  entered  against  owner's  will,  to  levy  an  attachment,  but 

may  be,  to  seize  property  of  a  stranger  secreted  there     .     .     .    200  a 


.      E. 

EFFECT  OF  ATTACHMENT. 

dates  from  time  of  its  service 221 

EMBEZZLEMENT, 

by  a  clerk,  of  the  money  of  his  employer,  raises  an  implied  assump- 

sit,  authorizing  attachment  against  the  clerk 22 

EQUITABLE  ASSIGNMENT, 

of  property  in  garnishee's  hands,  will  prevent  its  attachment  for 

debt  of  assignor 527 

of  debt,  owing  by  garnishee,  will  protect  it  from  attachment  for 

debt  of  the  assignor 603,  604 

valid  by  the  ]aw  of  the  assignor's  domicile,  will  be  sus- 
tained elsewhere 6^5 

notice  of,  should  be  given  to  debtor 606 

garnishee  receiving  notice  of,  should  state  it  in  his  an- 
swer      607,  607  a 

will  protect  rights  of  assignee,  though  no  notice  be  given 

before  the  attachment,  if  it  be  given  before  judgment  .      608 
evidenced  by  writing,  may  be  by  delivery  of  the  writing  .      609 

what  will  and  what  will  not  constitute 610,  61 1 

not  due,  may  be  made;  but  there  must  be  an  actual  debt, 

due  or  to  become  due 612,  613 

may  be  made  verbally 614 

good  faith  of  may  be  questioned 615 

made  after  garnishment  of  the  debtor,  does  not  deprive  the 
attaching  plaintiff  of  recourse  against  garnishee  .     .     .    615  a 
EQUITABLE  CLAIM, 

cannot  be  pleaded  by  garnishee  by  way  of  set-off  against  his  liabil- 
ity to  defendant 689 

EQUITY, 

will  not  interpose  to  reinstate  priority  in  attachment,  lost  through 

the  plaintiff's  want  of  regulanty  or  legal  diligence     ....      262 
nor  in  favor  of  a  junior  attacher,  to  set  aside  a  senior  attachment, 

for  insufficiency  of  affidavit 262 

nor  in  aid  of  garnishment 454 
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EQUTVOCATTON,  Bection 

in  garnishee's  answer,  effect  of 633 

ERRORS, 

in  judicial  action,  cannot  be  questioned  collaterally 87  a 

EVASION, 

in  garnishee's  answer,  effect  of 633,  656-658 

EVIDENCE, 

what,  may  be  given  against  garnishee's  answer 655 

EVIDENCES  OF  DEBT, 

when  anthorized  to  be  attached,  include  only  such  as  are  complete 

and  perfect  in  themselves 244  d 

EXCESSIVE  LEVY, 

does  not  invalidate  the  attachment,  but  may  make  the  officer  liable 

as  a  trespasser 201 

EXCUSE, 

what  is  sufficient,  for  an  officer's  not  having  attached  property 

forthcoming  to  answer  execution 294 

what  is  insufficient 295-303 

EXECUTION, 

can  be  had  only  against  the  property  attached,  where  defendant 

was  not  served  and  does  not  appear 5 

of  attachment,  rules  concerning 184-202 

property  exempt  from,  cannot  be  attached 244 

money  collected  by  a  sheriff  under,  cannot  be  levied  on    ...     .      251 
to  whom  to  be  delivered,  where  the  attaching  officer  has  gone  out 

of  office 306 

property  exempt  from,  garnishee  not  chargeable  for 480 

EXECUTOR, 

may  not  be  sued  as  such,  by  attachment,  unless  he  make  himself 

personally  liable .     .     .     ^ 81,  82 

property  in  hands  of,  cannot  be  attached  in  a  suit  against  a  residu- 
ary legatee  or  a  devisee 251 

where  by  law,  subject  to  garnishment,  may  be  garnished  as  such  in 

an  action  against  him  individually 465  b 

not  chargeable  as  garnishee,  in  respect  of  a  legacy,  except  where  he 

has  been  ordered  by  the  probate  court  to  pay  it 499 

EXEMPTION  FROM  ATTACHMENT, 

applies  to  property  exempt  from  execution 244  a 

does  not  apply  to  proceeds  of  property  voluntarily  sold  by  the  debtor  244  a 

does  apply  to  proceeds  of  property  taken  by  legal  proceedings  in  tfi- 

vitum 244  a 

does  not  apply  to  a  debt  owing  to  defendant  for  exempt  property 

sold  by  him 244  a 

must  be  claimed  by  defendant  at  the  time  of  levy 244  a 

cannot  be  claimed  after  judgment 244  a 

property  subject  to,  must  bo  set  apart  by  defendant  from  other 

property  not  exempt 244  a 

if  applied  to  one  or  the  other  of  two  articles,  but  not  to  both,  de- 
fendant must  make  his  election  at  the  time  the  attachment  is 
made,  if  he  have  opportunity,  or  his  privilege  will  be  waived  .    244  a 

must  be  proved  by  party  claiming  it,  in  an  action  against  officer    .   244  a 
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EXEMPTION  FROM  ATTACHMENT  —  conhn«ee7. 

officer  must  observe  as  to  articles,  each  of  which  is  of  sach  kind  as 

to  have  separate  identity 244  b 

of  debt  from  garnishment,  if  known  to  garnishee,  must  be  set  up 

by  him 480,  680 

of  municipal  corporation  from  garnishment,  may  be  waived  by  it  .    516  6 

•  cannot  be  set  up  by  the  defendant .     .     .    658  c 
from  execution  of  property  in  garnishee's  hands,  may  be  set  up  by 

defendant  to  prevent  judgment  against  garnishee 658  c 

if  so  set  up,  and  overruled,  bara  an  action  by  the  defendant  against 

garnishee  for  the  debt 710 

EXEMPTION  LAWS, 

have  no  force  out  of  the  State  enacting  them 480  b 

but  a  court  of  another  State  will  take  cognizance  of  them,  when  an 

assignee  of  a  claim  sues  thereon  there,  to  avoid  the  exemption     480  b 
EX  PARTE  ATTACHMENT  PROCEEDINGS, 

on  a  cause  of  action  not  authorizing  attachment,  are  a  nullity,  if 

the  defendant  be  not  served  with  process 36  a 

may  be  assailed  collaterally  for  want  of  jurisdiction,  and  for  want 

of  jurisdiction  may  be  rejected  as  a  nullity 87  a 

if  without  jurisdiction,  no  title  passes  by  their  instrumentality      87  6,  88 
if  with  jurisdiction,  cannot  be  set  aside  on  account  of  errors  and 

irregularities 896 

EXPECTANCIES, 

cannot  be  reached  by  garnishment,  to  take  them  for  defendant's 

debt      .     .     .   * 453  c 

EXPENSE, 

of  keeping  attached  property,  cannot  be  deducted  from  the  proceeds 

of  property  not  the  defendant's    .    106  c 
is  no  excuse  for  officer's  failure  to 

produce  the  property  on  execution       302 
how  and  by  whom  to  be  paid  ...      311 
not  to  be  paid  by  defendant  when 
attachment  is  dissolved  ....      426 


F. 
FACTOR, 

having  privilege  on  consignment,  is  entitled  to  payment  of  his  claim 

before  the  property  can  be  attached  in  suit  against  the  owner       245 
may  maintain  replevin  in  such  case,  against  officer,  for  taking  the 

property 245 

property  consigned  to,  cannot  be  attached  for  his  debt,  though  he 

have  a  lien  on  it 246 

a  term  used  in  some  States  in  regard  to  one  subjected  to  garnish- 
ment      451 

garnishment  of,  does  not  cut  off  hia  power  of  sale  of  goods  on  which 

he  has  made  advances 453  a 

FACTORIZING  PROCESS, 

a  term  used  in  some  States  in  the  sense  of  garnishment  proeess  451 

FAILURE  OF  CONSIDERATION, 

may  be  pleaded  by  garnishee  against  hb  liability  to  defendant .    .      679 
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FOREIGN  CORPORATION,  Becuon 

may  be  sued  by  attachment,  as  a  non-resident 79 

character  of,  as  such,  is  determined  by  the  place  where  its  charter 

was  granted 80 

as  a  general  rule,  may  not  be  garnished 478 

may  be  gamishedi  when  doing  business  in  a  State,  whose  laws  au- 
thorize it 478  a 

FORTHCOMING  BOND. 

{See  Delivery  Bond.) 
FRACTIONS  OF  DAY, 

considered,  when  necessary  to  determine  priority  of  right  between 

attachments  levied  on  the  same  day 261 

FRAUD, 

in  sale  of  property,  damages  for,  not  recoverable  by  attachment  10 

assignment  to  himself,  set  up  by  garnishee,  may  be  impeached  for, 

when 523,  524 

in  title  to  property  in  the  hands  of  a  garnishee,  disclosed  by  his 
answer,  not  determinable  by  the  court  on  the  answer,  but  must 

be  referred  to  a  jury 659 

FRAUDULENT  ATTACHMENT, 

may  be  assailed  and  defeated  by  subsequent  attaching  creditor     273-276 
attaching  creditor  injured  by,  may  maintain  action  for    ...     .      276 
when  overturned,  when  brought  in  conflict  with  rights  of  third  per- 
sons, not  attachers 289 

FRAUDULENT  CONVEYANCE, 

of  property  afterwards  attached,  when  and  how  avoided  by  attach- 
ing officer  or  creditor 225 

FRAUDULENT  DISPOSITION  OF  PROPERTY, 

when  a  ground  of  attachment 72-77 

FRAUDULENT  TRANSFER, 

garnishee  holding  effects  of  defendant  under,  may  be  charged, 

though  defendant  have  no  cause  of  action  against  him  .     .    458,  464 
FREIGHT, 

due  on  property,  must  be  paid  before  the  property  can  be  attached      245 
FRESH  FISH, 

not  attachable 249 


G. 
GARNISHEE, 

intestate,  judgment  against  administrator  of,  is  not  entitled  to  pri- 
ority over  other  debts  of  intestate 226 

defendant's  property  in  hands  of,  cannot  be  levied  on      ....      251 
BO  called  because  he  is  garnished,  or  warned,  not  to  pay  to  defendant      451 
not  chargeable  for  debt  accruing  after  the  garnishment^  unless  stat- 
ute expressly  authorize  it 451  a 

not  chargeable  on  account  of  locked  trunk  of  defendant  in  his  pos- 
session, of  contents  unknown 451  a 

cannot,  by  acceptance  or  waiver  of  garnishment  process,  authorize 
proceedings  against  him  as  garnishee,  where  the  law  requires 
the  process  to  be  personally  served  on  him 451  b 
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GARNISHEE  —  continued. 

corporation  cannot  be  charged  as  each,  on  the  basis  of  an  admis- 
sion, by  its  attorney,  of  service  of  the  garnishment  process      .    451 6 
effects  of  defendant  in  his  hands  are  effectually  attached  by  his  gar- 
nishment   453 

his  rights,  after  garnishment,  in  the  defendant's  effects  in  his  hands      453 

his  property  is  not  affected  by  the  garnishment 453  b 

prior  transactions  between  him  and  defendant,  not  affected  retro- 
actively by  the  garnishment 454  a 

equities  between  him  and  defendant  cannot  be  settled  in  garnish- 
ment pro<^eeding •      457 

can  be  made  liable,  only  to  the  extent  of  his  liability  to  defendant, 

except  in  cases  of  fraud 458 

can  be  held,  only  so  long  as  plaintiff  has  a  right  to  enforce  his  de- 
mand against  defendant 459 

is  discharged  by  dissolution  of  attachment .    459  a 

can  be  no  judgment  against,  till  there  is  judgment  against  defendant      460 
nor  unless  it  be  shown  affirmatively  that  he  is  liable  .     .  461 

not  to  be  placed  in  a  worse  condition  by  the  garnishment,  than  he 

would  be  In,  if  sued  by  defendant 462 

general  basis  of  his  liability 463 

instances  of  his  liability,  where  defendant  has  no  present  cause  of 

action  against  him 464 

not  liable  for  real  estate  of  defendant 465 

domestic  corporation  may  be 469 

in  such  case,  the  rules  as  to  liability  are  the  same  as  where  an  in- 
dividual is  garnished «...       471 

corporation  summoned  as,  how  to  answer 472 

only  a  resident  of  London  can  be  held  as,  under  the  custom      .    .       473 
a  non-resident  of  a  State  cannot  be  held  as,  unless  he  have  there 
property  of  the  defendant,  or  be  bound  to  pay  the  defendant 

money  or  deliver  him  goods  there 474,  475 

non-resident,  garnished,  should,  for  his  own  protection,  answer,  or 

judgment  by  default  may  be  given 476 

one  of  several  joint  debtors  may  be,  though  the  others  are  non-resi- 
dents, where  all  are  garnished 477 

foreign  corporation  cannot  be,  unless  it  has  agreed  to  be  sued  m  a 

State  other  than  that  in  which  it  was  formed   ....     478,  478  a 
a  corporation  chartered  by  several  States,  may  be  garnished  in  any 

of  them 479 

not  chargeable  for  personalty  which  is  exempt  from  execution  .     .       480 
must  set  up  exemption  from  attachment  of  his  debt  to  the  defend- 
ant, if  it  be  known  to  him •     •    •      480 

not  chargeable  for  choses  In  action  of  defendant  in  his  hands      .     •       481 

property  of  defendant  must  be  in  actual  possession  of 482 

not  chargeable  for  property  which  he  did  not  know  to  be  defendant's, 

and  parted  with  before  he  knew  It  was  so    ..•,.•     .      482 
cannot  be  charged  on  account  of  constructive  possession  .    •     •     •       483 
may  be  charged  on  account  of  money  collected  by  bis  agent  for  de- 
fendant       484 

his  possession  of  defendant's  property  must  be  in  privity  of  contract 

and  of  interest  with  defendant 485-490 
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GARNISHEE  —  continued.  Seettoa 

bank  summoned  as,  not  chargeable  on  account  of  money  deposited 

with  it  by  the  defendant  as  agent  for  others,  or  where  deposited 

by  him  individually,  though  It  was  the  money  of  his  principal, 

if  the  principal  notify  the  bank  that  it  was  his,  and  not  the 

agent's 491a 

public  officer  cannot  be  charged  as,  in  respect  of  money  in  his  hands 

as  such 403 

no  person  can  be  charged  as,  who  derives  his  authority  from  the  law, 

and  is  obliged  to  execute  it  accordiug  to  law •      494 

administrator  not  chargeable  as,  until  he  is  ordered  by  court  to  pay 

to  a  creditor  of  the  estate 496,  497 

where  by  statute  an  administrator  may  be,  a  distributive  share  can- 
not be  attached  in  his  hands  before  he  has  settled  his  account      498 

executor  not  chargeable  as,  in  respect  of  a  legacy    ; 499 

guardian  not  chargeable  as 502 

sheriff  not  chargeable  as,  in  respect  of  money  in  his  hands  collected 

under  execution 503-506 

nor  in  respect  of  an  execution  in  his  hands 507 

but  may  be  as  to  a  surplus  of  money  over  what  is  necessary  to  sat- 
isfy the  execution 508 

clerks  of  courts  not  chargeable  as,  in  respect  of  moneys  in  their 

hands  in  their  official  capacity 509 

receivers,  trustees  of  courts,  and  trustees  accountable  to  courts,  not 

chargeable  as  .     . ' 509  a 

justice  of  the  peaoei  receiving  money  collected  on  execution,  not 

chargeable  as ...     .         510 

trustees  of  insolvents  and  assignees  in  bankruptcy  not  chargeable  as      511 

disbursing  officers  not  chargeable  as 512 

public  agent,  not  being  an  officer,  may  be  held  as 513 

private  agent  having  money  which  he  was  authorized  to  pay  to  de- 
fendant, but  has  not  agreed  with  defendant  to  do  so,  is  not 

chargeable  as 514 

attorneys  at  law  may  be 515 

municipal  corporations  cannot  be 516 

a  State  or  its  auditor,  comptroller,  treasurer,  or  agent  cannot  be    .    516  a 
liability  of,  as  affected  by  previous  contracts  touching  the  defend- 
ant's property  in  his  hands •     .    517-520 

as  affected  by  assignments,  liens,  mortgages,  or  pledges  521-540 
to  charge  him  as  a  debtor  of  defendant,  the  defendant  must  have  a 

cause  of  action  against  him ....       541 

not  liable,  as  such,  for  a  debt  based  upon  an  illegal  consideration  .    541  a 
rights  of  defendant  against,  pending  the  garnishment,  how  far  ex- 
cluded   542 

cannot  waive  any  statutory  requirement,  that  bears  upon  his  being 

charged 542 

plaintiff  may  be,  in  his  own  case • 543 

can  be  charged  only  for  a  debt 544,  545 

there  must  be  privity  of  contract  and  interest     . 546 

the  debt  must  be  a  legal,  as  contradistinguished  from  an  equitable, 

one ...      547 

not  liable  on  account  of  a  claim  for  unliquidated  damages    .     .     .      548 
48 
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not  liable  under  a  contract  of  indemnity,  where  no  loss  has  oocarred      549 

debt  of,  must  be  due  in  money 550 

must  be  absolutely  payable,  and  not  dependent  on  a  cou> 

tingeucy 551 

contingent  debt,  what  is 551,552,552  a 

not  chargeable,  where  something  remains  to  be  done  by  the  defend- 
ant before  he  could  recover  of  the  garnishee  •     .       553 
unless  the  amount  he  owes  the  defendant  be  shown   553  a 
is  chargeable  in  respect  of  a  debt  not  yet  due  and  payable     .     .    557-559 
any  one  of  several  joint  debtors  of  defendant  may  be  charged  as, 
but,  in  such  case,  payment  by  one  not  garnished  wiU  discharge 

garnishee 560 

one  of  several  joint  debtors  garnished  may  avoid  liability  on  the 

ground  of  the  non-joinder 

of  the  others 561 

all  of  whom  were   named 
in  the  writ,  but  part  not 
served,  may  be  charged  as       562 
answering  that  time  is  want- 
ed to  ascertain  the  condi- 
tion of  the  fund,  or  Uie 
liability  of  the  co-debtors 
not  summoned,   proceed- 
ings will  be  stayed      .     .       563 
where  the  others  reside  in  a 
foreign  country,  cannot  be 
charged  in  respect  of  a  con- 
tract made  in  that  country      564 
answer  by  one  of  a  firm  which  has  been  garnished,  will  authorize 

a  judgment  against  all  the  partners 565 

several,  not  jointly  indebted,  neither  can  defend  against  his  liabil- 
ity, by  showing  the  non-liability  of  the  others 565  a 

liability  of,  as  affected  by  the  number  of  the  defendants  and  the 

number  of  his  creditors 566-57*2 

as  maker  of  an  un  negotiable  note 574-581 

as  maker  of  a  negotiable  note 582-592 

as  affected  by  previous  contracts  between  him  and  de- 
fendant      593-597 

not  bound  to  set  up  Statute  of  Frauds  in  discharge  of  his  verbal 

promise 595 

where  indebted,  his  liability  is  not  varied  by  the  fact  that  his  debt 

to  defendant  is  payable  in  another  State  or  country  ....      597 
liability  of,  as  affected  by  a  fraudulent  attempt  by  the  defendant  to 

defeat  the  payment  of  his  debts      .     .     .  598-601  a 
as  affected  by  an  equitable  assignment  of  the  debt    602-615  a 
as  affected  by  legal  proceedings  against  him  by  defend- 
ant for  the  recovery  of  the  debt     61&-627a 

cannot  be  charged  on  account  of  a  verdict  rendered  against  him  in 

favor  of  the  defendant  in  a  libel  suit 627  a 

answer  of,  must  be  by  him  in  person 628 

must  state  all  facts  necessary  to  enable  the  court  to  decide  his  lia- 
bility  629 
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is  Dot  estopped  from  denying  liability,  by  any  previous  admissions   629  a 
should  state  every  fact  which  had  destroyed  his  relation  as  debtor 

to  defendant        630 

wherie  the  same  person  is.  in  several  suits,  he  should  bring  that  fact 
to  the  notice  of  the  court  in  his  answers  in  the  suits  after  the 

first 630  a 

cannot  state  facts  in  his  answer,  which  change  the  terms  of  a  writ- 
ten contract 631 

if  not  indebted  to  defendant,  he  should  so  declare ;  if  he  be  in  doubt, 

he  should  state  the  facts,  and  leave  the  matter  to  the  court     .      632 

should  avoid  evasion  or  equivocation  in  his  answer 633 

his  answer  should  be  full  and  explicit,  and  when  so,  the  court  will 

protect  him  from  further  interrogatories 634,  635 

refusal  by,  to  answer  pertinent  interrogatories,  effect  of   .     .      636,  636  a 

answer  of,  need  not  conform  to  the  technical  rules  of  pleading      .      637 

if  as  good  as  he  can  make,  will  be  sufficient    ....       638 

may  state  matters  not  of  his  own  knowledge 639 

may  be  required  to  make  statement  of  his  accounts  with  defend- 
ant   639  a 

may  be  required  to  answer  interrogatories  as  to  his  having  been  a 

party  to  a  fraudulent  sale 640 

may  have  the  correctness  of  an  interrogatory  determined  by  the 

court  , 642 

extent  of  interrogatories  to,  is  in  the  discretion  of  the  court .     .     .       642 
interrogatories  to,  must  be  confined  to  such  matters  as  are  the 

ground  of  his  liability 643 

will  be  protected  against  impertinent  and  vexatious  questions    .     .       644 
not  required  to  state  what  would  deprive  him  of  a  defence  against 

his  debt  to  defendant 645 

anything  showing  him  to  have  committed  a 

violation  of  law 646 

anything  tending  to  impair  or  impeach  his 

title  to  real  estate 647 

may  be  questioned  as  to  real  estate  of  defendant  held  by  him  in 
trust,  with  a  view  to  subject  the  rents  or  proceeds  thereof  to 

the  payment  of  defendant's  debts 648 

may,  at  his  option,  make  statements  of  others  a  part  of  his  answer        649- 

may  amend  his  answer 650 

effect  to  be  given  to  his  answer 651-655 

construction  to  be  given  to  his  answer 656-658 

judgment  against  defendant  should  be  shown  in  the  record,  to  sus- 
tain that  against  garnishee 658  a 

judgment  against,  need  not  be  taken  at  the  same  time  as  that 

against  defendant 658  b 

death  of,  after  his  answer,  arrests  all  proceedings  against  him   .     .  658  bb 
defendant  may  show  ground  for  not  rendering  judgment  against 

garnishee 658  c 

should  have  a  fair  hearing  on  the  question  of  his  liability     .     .     .    658  d 
in  default,  can  obtain  no  relief  unless,  by  rebutting  the  presump- 
tion of  neglifrence  he  can  induce  the  court  to  set  aside  the  judg- 
ment and  give  him  leave  to  answer 658  e 
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in  default,  is  entitled  to  a  strict  observance  of  the  steps  prescribed 

by  law  as  a  preliminary  to  a  final  judgment  against  him   658/,  658  g 

judgment  against  him  on  his  answer,  rules  concerning     ....       659 

extent  of  his  liability  is  determined  by  the  amount  in  his  hands, 

not  exceeding  amount  of  plaintiff's  j  udgment  against  defendant      660 

may  discharge  himself,  by  delivering  into  court  the  defendant's 

property  in  his  haads 661 

is  not  liable  for  costs,  where  he  does  not  assume  the  attitude  of  a 

litigant 662 

is  liable  for  costs  if  he  denies  indebtedness,  and  is  found  indebted        662 

cannot  be  charged  if  plaintiff  gets  satisfaction  of  his  debt  otherwise      663 

his  liability  for  interest  pendente  lite 664-666 

is  liable  only  for  what  was  in  his  hands  when  garnished  ....      667 

for  debitum  inprcuerUi,  solvendum  infuturo 557,  668 

for  debt  uncertain  as  to  amount,  but  the  amount  of  which 
is  afterwards  made  certain 669 

his  liability,  as  existing  at  the  time  of  the  garnishment,  may  be 

discharged  by  subsequent  events 670,  672  a 

when  and  where  chargeable  for  effects  of  defendant  coming  into 

his  hands  after  garnishment 671 

may  make  any  defence  he  could  against  suit  by  defendant    .    .     .      672 

judgment  in  favor  of,  in  a  suit  brought  against  him  by  the  defend- 
ant before  the  garnishment,  is  conclusive  against  his  liability 
as  garnishee 672  b 

may  show  that  plaintiff's  claim  has  been  satisfied 673 

agreement  or  understanding  between  him  and  defendant,  made 

after  garnishment,  cannot  defeat  the  garnishment      ....      674 

voluntary  payment  by,  of  his  debt  to  defendant,  after  garnishment^ 

will  not  discharge  him 674  a 

payment  by  agent  of,  after  the  garnishment,  but  with  no  knowledge 

of  it,  will  discharge  garnishee 674  a 

payment  by,  to  defendant,  after  garnishment,  is  voluntary,  unless 

made  under  compulsion  of  judicial  order  or  process   ....   674  a 

setting  up  payment  of  his  debt,  must  show  that  it  was  made  before 

the  garnishment 674  h 

payment  by,  to  defendant,  after  garnishment,  under  erroneous  sup- 
position that  the  garnishment  was  defective,  will  not  discharge 
him 674  e 

alleged  payment  by,  to  defendant,  set  up  as  a  defence,  must  be  a 
payment  in  fact,  and  not  a  contrivance  intended  to  be  a  pay- 
ment or  not,  as  circumstances  might  require     674  <f 

is  discharged  by  a  payment  of  his  debt,  made  by  a  co-obligor  not 

garnished 674  e 

payment  by,  to  defendant,  after  judgment  discharging  him,  and 

before  writ  of  error  sued  out,  is  a  good  defence, 
though  that  judgment  be  afterwards  reversed    .     .    674/ 
under  previous  garnishment  discharges  his  liability   .      675 
after  garnishment,  on  irregular  execution  in  favor  of 
defendant,  will  not  discharge  him 676 

cannot  appeal  from  an  order  of  court  to  pay  into  court  his  indebt- 
edness to  the  defendant 676  a 
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paying  money,  under  an  order  of  court,  into  the  hands  of  the  sheriff, 

is  protected  against  both  plaintiff  and  defendant 676  a 

previous  voluntary  payment  by,  to  a  creditor  of  his  creditor,  will 

not  discharge  him 677 

may  plead  statute  of  limitation  against  his  liability  to  defendant  .      678 
may  plead  failure  of  consideration  of  his  debt  to  defendant  .     .     .      67i^ 
if  discharged  from  his  contract  by  the  default  of  defendant,  he  can- 
not be  charged  as  his  garnishee 680 

when  and  where  he  may  set  up  equitable  defences 681 

defences  by,  must  be  such  as  would  avail  him  as  a  defence  in  an 

action  by  defendant  against  him 682 

cannot  set  up  a  defence  which  would  operate  a  fraud  on  defend- 
ant's creditors 682  a 

relying,  in  his  answer,  on  one  defence  against  his  liabiliHy,  cannot 

on  the  trial  set  up  another  and  repugnant  defence     ....    682  b 
cannot  avoid  liability  by  showing  that  defendant's  money  came  into 

his  hands  through  a  transaction  in  violation  of  law    ....    682  c 

may  plead  set-off  to  bis  liability  to  defendant 683-688 

how  may  be  deprived  of  right  of  set-off 688  a 

cannot  avail  himself  of  an  equitable  claim  by  way  of  set-off  .     .     .      68(1 
may  deduct  any  damages  he  is  entitled  to  recover  of  the  defendant 

growing  out  of  the  same  transaction  or  contract 689  a 

is  entitled  to  benefit  of  recoupment 689  a 

where  liable  on  account  of  defendant's  property  in  his  hands,  he 

cannot  plead  set-off  unless  he  has  a  lien  on  the  property      .     .       690 

his  relation  to  the  main  action 691-698 

must  see  that  the  court  has  jurisdiction  of  both  the  defendant  and 

himself 692-696 

may  reverse  judgment  against  himself,  if  the  court  had  not  juris- 
diction of  defendant 69G 

what  he  may  not  do,  in  reference  to  the  main  action,  if  the  court 

has  jurisdiction  of  both  defendant  and  himself  .     .     .      697 

when  he  may  set  up  the  defendant's  death  m  bar  of  judgment 

against  himself 698 

if  obliged,  as  garnishee,  to  pay  his  debt,  shall  not  be  required  to 

pay  it  again  to  defendant 699 

if  sued  by  defendant,  may  plead  prior  garnishment  in  abatement  .      700 
prior  garnishment  of,  is  good  ground  for  suspending  proceedings 

in  defendant's  suit  against  him 701 

sued  by  the  defendant  after  his  garnishment,  when  he  may  plead 

the  garnishment  puis  darrein  continuance 702 

where  sued  by  defendant  in  one  court,  and  garnished  in  another, 

the  priority  of  the  proceedings  will  determine  the  right .     .     .      702 
cannot,  when  sued  by  the  attachment  defendant,  plead  the  pending 
garnishment,  unless  it  acts  directly  on  himself,  and  not  inter- 
mediately through  another 703 

garnishment  of,  is  no  defence  to  an  action  by  an  assignee  of  the  debt  703  a 
when  may  plead  attachment  in  bar  of  interest  on  his  debt,  pendente 

lite 704 

cannot  set  up  garnishment  in  bar  of  interest  pendente  litCy  where  the 

garnishment  was  under  a  void  process 704  a 
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plea  by,  of  a  pending  attachment,  in  abatement,  what  it  most  show      705 
judgment  against,  and  satisfaction  thereof  by,  where  court  has  ju- 
risdiction, is  conclusive  against  parties  and  privies    ....       70^ 
judgment  in  favor  of,  is  conclusive  against  the  plaintiff,  though 

obtained  by  fraud 706  a 

discharge  of,  is  no  bar  to  an  action  by  defendant 707 

judgment  against,  does  not  bar  defendant  from  recovering  more 

from  garnishee  than  he  was  charged  for 707 

satisfaction  by,  of  judgment  against  him,  is  necessary  to  constitute 

a  defence  to  an  action  by  the  defendant  against  him  ....      708 
judgment  against,  is  no  defence  to  an  action  by  defendant,  where 
the  attaching  plaintiff,  by  his  lache:s,  cannot  issue  execution 

on  it      ... 709 

payment  by,  of  judgment  against  him,  bars  action  by  defendant 

ao^ainst  him  on  the  debt 
in  respect  of  which  he 
was  charged  ....  710 
is  a  good  defence  in  favor 
of  one  collaterally  and 
contingently  bound  for 
the  attached  debt  .  .710a 
rules  concerning,  in  order 
to  making  it  a  defence 
against  an  action  by  the 

defendant 711 

to  be  sustained  as  a  defence, 
the  facts  necessary  there- 
to must  appear  in  the 
record  of  the  attachment 

suit 712 

not  responsible  for  the  regularity  of  the  proceedings  in  the  attach- 
ment suit 713 

to  sustain  attachment  as  a  defence,  there  must  be  no  neglect,  collu- 
sion, or  misrepresentation  on  his  part 714 

in  such  case  it  must  appear  that  the  debt  for  which  he  was  charged 

was  the  same  as  that  for  which  he  is  sued  by  defendant       .    .      715 
where  charged  by  default,  without  answer,  he  may  sliow  by  parol 

proof  that  the  debt  was  the  same 716 

if,  before  judgment,  he  learn  of  an  assignment  of  his  debt,  he  must 
make  it  known  to  the  court,  or  the  judgment  will  not  protect 

him 717 

should  be  notified  by  the  assignee  of  the  assignment  of  the  debt  718,  719 

recovery  against,  how  pleaded 722 

in  pleading  it,  he  is  not  bound  to  show  that  the  attaching  plaintiff 

had  a  sufficient  cause  of  action 723 

GARNISHMENT, 

has  the  effect  to  place  the  property  in  the  garnishee's  hands  in 
the  custody  of  the  law,  so  that  it  cannot  be  taken  from  him 

by  levy 251 

can  reach  a  surplus  in  hands  of  an  officer,  after  satisfying  his  at- 
tachment   267 
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origin  and  meaning  of  the  term 451 

is  a  purely  statutory  proceeding,  and  cannot  be  pushed  beyond  the 

statutory  authority  .     .  451  a 

does  not  reach  debt  accruing  after  garnishee  is  summoned,  unless 

expressly  authorized  by  statute 451  a 

rests  wholly  upon  judicial  proce^,  and  cannot  be  aided  by  volun- 
teered acts  of  garnishee     .     .  451 6 

after  the  return  day  of  the  writ,  is  of  no  validity 451  6 

is  a  process,  and  not  a  pleading,  and  defects  in,  are  the  subject  of  a 

motion  to  quash,  or  a  plea  In  abatement 451  c 

officer  must  make  return  of,  showing  service  according  to  the  terms 

of  the  statute,  or  the  proceeding  will  fail 451  d 

is  in  the  nature  of  a  proceeding  in  rem 452 

is  a  suit 452 

cannot  reach  property  of  the  defendant,  which  is  out  of  the  juris- 
dictional sphere  of  the  court 452  a 

effect  of 453,  453  a 

of  a  party  having  choses  in  action  of  the  defendant  in  his  hands, 

does  not  prevent  his  suing  parties  liable  thereon 453  a 

cannot  be  extended  beyond  reaching  the  defendant's  property  in 

the  hands  of  garnishee  453  b 

creates  no  hen  on  the  estate  of  the  garnishee 453  b 

cannot  grasp  expectancies  or  contingent  interests,  to  take  them  for 

payment  of  defendant's  debt 453  c 

cannot   be  supplemented  by  injunction,  or  other  proceeding  in 

equity 454 

can  have  no  retroactive  effect,  so  as  to  affect  prior  transactions  be- 
tween garnishee  and  defendant 454  a 

can  have  no  effect  to  overthrow  trusts 454  b 

attachments  by,  take  precedence  in  order  of  service 455 

of  the  same  person,  in  two  or  more  courts  of  different  jurisdictions, 

rules  regarding         .  455  a,  455  b 

is  a  legal  and  not  an  equitable  proceeding 457 

does  not  confer  any  greater  rights  against  garnishee  than  defendant 

has 458 

effect  of,  continues  only  so  long  as  plaintiff  has  a  right  to  enforce 

his  claim  against  defendant 459 

cannot  have  the  effect  of  placing  the  garnishee  in  a  worse  condition 

than  he  would  be  in,  if  he  were  sued  by  defendant     ....       462 
is  a  proceeding  against  third  persons,  and  cannot  be  used  against 
parties,  where  such  use  is,  in  effect,  a  garnishment  of  the  de- 
fendant       465  a 

of  corporation,  how  effected 470 

of  a  firm,  by  its  partnership  name,  without  the  names  of  the  indi- 
vidual members,  charges  no  member  of  it 564  a 

cannot  have  the  effect  orchanging  the  nature  of  a  contract  between 
the  garnishee  and  the  defendant,  or  of  preventing  the  garnishee 
from  performing  a  contract  with  third  persons  517,  593,  594 
by  plaintiff,  of  himself,  to  reach  a  debt  he  awes  defendant,  cannot 
be  pleaded  by  him  in  abatement  or  in  bar  of  a  writ  by  the  lat- 
ter against  him 703  b 
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cau  the  question  whether  it  was  fraudulent  be  tried  in  a  garnish- 
ment proceeding  ? 601  a 

one  who  has  received  it  from  a  debtor,  where  it  is  void  in  law,  may 

be  held  as  garnishee  of  the  debtor 601  a 

GRASS, 

growing  crop  of,  not  attachable 249 

GREEN  FRUITS, 

not  attachable 249 

GUARDIAN, 

of  infant  or  insane  person,  not  liable  to  garnishment  on  account  of 

property  of  his  ward 502 


H. 

HEIRS, 

may  not  be  sued  as  such  by  attachment 81 

HUSBAND, 

interest  of,  in  wife's  choses  in  action^  is  it  attachable  ? 247 


L 

ILLEGAL  CONSIDERATION, 

garnishee  not  chargeable  in  respect  of  debt  based  on 541  a 

IMPLIED  ASSUMPSIT, 

arises  against  an  embezzling  clerk,  authorizing  his  employer  to  pro- 
ceed against  him  by  attachment 22 

IMPORTER, 

creditor  of,  cannot  attach  goods  of,  held  by  a  ooUector  of  the  reve- 
nue for  the  duties  thereon 251 

IMPROVIDENT  ATTACHMENT, 

what  is 897 

may  be  contested  by  defendant 398-405 

contest  of,  should  precede  appearance  and  plea  to  the  action  .     .     .      406 
when  vacated,  another  attachment  on  same  ground  cannot  be  sus- 
tained    406  a 

plea  in  abatement  to  affidavit  for,  rules  coliceming 407-410 

INCONSISTENCY, 

between  any  two  grounds  of  attachment  set  forth  in  an  affidavit, 

will  vitiate  it 101 

INCREASE  OF  DEMAND, 

in  attachment  suit,  will  dissolve  attachment,  as  against  subsequent 

attachers 282 

INDEMNITY, 

officer  ought  not  to  levy  attachment  without,  where  there  is  danger 

of  his  committing  a  trespass      ...  * 189 

to  be  entitled  to,  officer  must  notify  plaintiff  to  give  it      ....       189 

may  be  demanded  before  officer  sells  the  property 189 

refused  by  sonie  of  several  attachers,  and  given  by  others,  the  for- 
mer, though  prior  in  levy  to  the  latter,  cannot  claim  the  avaib 
of  the  property 189 
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INDEMNIFY — continued.  SectioD 

given  by  a  plaintiff  to  an  offioer,  with  knowledge  that  the  property 
18  claimed  by  another  than  the  defendant,  makes  the  plaintiff 

responsible  for  the  officer's  acts 189 

contract  of,  garnishee  not  chargeable  in  respect  of,  where  no  loss 

has  occurred 649 

aliter,  where  loss  has  occurred,  and  the  contract  furnishes  a  stand- 
ard by  which  the  amount  of  the  liability  can  be  ascertained 

and  fixed 549 

INDORSER, 

of  a  promissory  note  may  be  proceeded  against  by  attachment  .     .        31 
INFANT, 

guardian  of,  not  subject  to  garnishment  in  respect  of  property  of, 

in  his  hands 502 

INHABITANT, 

defined 59 

INJUNCTION, 

cannot  be  resoiiied  to  in  aid  of  garnishment 454 

INSOLVENTS, 

trustees  of,  not  chargeable  as  garnishees 511 

INSURABLE  INTEREST, 

an  officer  has,  in  personal  property  attached  by  him 291 

INSURANCE  COMPANY, 

may  be  charged  as  garnishee,  in  respect  of  a  loss  under  a  policy 

issued  by  it 549 

INTEREST, 

garnishee's  liability  for 664-666,  704,  704  a 

INTERMIXTURE, 

of  goods,  effect  of,  upon  rights  of  owners 199 

effect  of,  upon  special  property  of  officer 292  c 

INTERPLEA, 

by  third  person,  claiming  the  attached  property  to  be  his  own,  is 

not  estopped  by  his  having  given  delivery  bond  therefor      .     .       340 

must  be  filed  while  the  case  is  pending  and  undetermined,  not  after 

final  judgment  and  execution  thereon,  returned  nulla  bona  .     .       340 

right  to  resort  to,  exists  only  so  long  as  the  plaintiff  seeks  to  charge 
the  garnishee  in  respect  of  the  debt  of  the  garnishee  to  the  de- 
fendant       460  a 

INTERPLEADER, 

does  not  lie,  where  a  debtor  is  garnished,  and  is  afterwards  sued  by 

his  creditor  before  he  is  charged  as  garnishee 700 

INTERROGATORIES, 

to  garnishee,  not  allowed,  after  he  has  fully  answered 635 

can  garnishee  be  charged  for  not  answering  ? 636 

tending  to  show  garnishee  to  have  been  a  party  to  a  fraudulent  sale, 

must  be  answered 640 

limit  to,  is  in  the  discretion  of  the  court 642 

must  be  confined  to  such  matters  as  are  the  ground  of  garnishee's 

liability ^  .     .  642 

impertinent  and  vexatious,  not  allowed 643 
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IRREGULARITY, 

in  judicial  action,  cannot  be  questioned  collaterally 87  a 

in  issue  of  writ,  will  not  prevent  officer's  protecting  himself  by  it, 

nor  justify  him  in  omitting  to  execute  it .       185 

party  who  causes  attachment  to  issue  is  responsible  for,  and  if  at- 
tachment is  set  aside  for,  he  is  a  trespasser  ab  initio   ....    185  b 

in  proceedings  of  an  attaching  creditor,  cannot  be  taken  advantage 

of  by  other  attachers 262,  273,  275 

in  the  attachment  suit,  cannot  be  set  up  as  a  defence  by  a  tres- 
passer, sued  by  an  officer  for  violating  his  possession  of  attached 
property 291 

in  the  attachment  suit  is  waived  by  the  defendant's  giving  delivery 

bond 332 

'  in  the  judgment  against  defendant,  cannot  be  taken  advantage  of 

by  garnishee 697 

ISSUES  AND  PROFITS, 

of  real  estate,  cannot  be  taken  by  an  attaching  officer  through  his 

attachment 239 


J. 

JOINT   CREDITORS, 

of  garnishee,  not  partners,  interest  of  either  in  bis  debt  to  them 

may  be  attached  in  a  suit  against  one  of  them  separately    .     .       572 
JOINT  DEBTORS, 

one  of,  may  be  garnished,  and  subjected  to  a  judgment  for  the 
whole  of  their  debt  to  defendant,  where  they  are  jointly  and 

severally  liable 560 

payment  of  debt  by  one  of,  under  garnishment,  is  a  good  defence 

for  all  against  a  suit  by  the  defendant  on  that  debt    ....      710 
JOINT  INTEREST, 

in  real  estate,  may  be  attached  in  suit  against  one  joint  owner  .     .      241 

and  so  as  to  personalty   .     .     .     s 248 

JUDGMENT, 

against  defendant,  where  he  is  served,  and  his  property  is  attached, 

is  in  personam 5 

where  he  is  not  served,  but  is  notified  by  publi- 
cation, and  does  not  appear,  affects  only  the 
property  attached,  and  cannot  be  the  founda- 
tion of  an  action,  nor  be  for  a  greater  amount 
than  that  for  which  the  attachment  issued, 
nor  for  any  other  cause  of  action  than  that 

stated  in  the  publication 5 

in  a  suit  on  a  debt  not  due,  must  not  be  taken  before  the  maturity 

of  the  demand 33  a 

may  be  sued  on  by  attachment,  in  the  same  court  in  which  it  was 

rendered,  though  execution  might  issue  thereon 35  a 

supersedes  the  attachment,  and  after  its  rendition  no  action  can  be 

taken  under  the  latter 191  &,  224  a 

for  plaintiff,  merges  the  lien  of  the  attachment 224  a 

against  administrator  of  garnishee,  is  not  entitled  to  priority  over 

other  debts  of  the  intestate 226,  453  b 
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JUDGMENT  —  continued.  Section 

which  the  attached  property  must  answer,  is  that  which  plaiutiff 

may  ultimately  recover 227  a 

agaiust  defendant,  must  be  obtained,  to  entitle  plaintiff  to  any 

benefit  from  attachment 228,  262 

in  fayor  of  defendant,  destroys  the  lien  of  the  attachment     .     .    228,  413 

confession  of,  by  defendant,  before  the  time  when  the  action  would 
be  regularly  triable,  dissolves  plaintiff's  attachment,  as  against 
subsequent  attachers 262 

taken  before  the  return  day  of  the  writ,  resulting  from  the  defend- 
ant's appearance  before  that  day,  dissolves  attachment  as 
against  junior  attachers  . 262 

taken  for  claims  not  recoverable  under  the  declaration,  dissolves  the 

attachment  as  against  subsequent  attachers 282,  283 

taken  by  mistake  for  more  than  the  plaintiff  is  entitled  to,  will  not 

dissolve  the  attachment 285 

for  plaintiff,  reversal  of,  not  on  the  merits,  does  not  entitle  defend- 
ant to  recover  from  plaintiff  the  proceeds  of  property  sold,  if 
plaintiff  prosecuted  his  suit  in  good  faith 430 

cannot  be  taken  upon  mere  attachment  of  property,  without  service 

upon,  or  notice  to,  or  appearance  by,  defendant 436 

without  service  on  defendant,  or  attachment  of  property  is  void      .  5,  449 

without  service,  and  upon  publication,  can  be  for  no  more  than 

amount  sworn  to,  interest,  and  costs 449  a,  449  b 

against  garnishee,  cannot  be  rendered,  until  there  is  final  judgment 

against  defendant 460 

remaining  of  record  in  a  court,  cannot  be  attached  by  garnishing 

the  clerk  of  the  court 509 

against  garnishee,  on  account  of  a  debt,  bars  action  against  him  by 
an  assignee  of  the  debt,  whose  title  thereto  was  tried  in  the 
attachment  suit,  and  adjudged  invalid 530 

against  defendant,  sbou^  be  shown  in  the  record,  to  sustain  that 

acrainst  flrarnishee 658  a 

against  garnishee,  need  not  be  taken  at  the  same  time  as  that  against 

defendant 6586 

after  his  death,  is  erroneous 658  bb 

when  defendant  may  interpose  to  prevent .     .     .    658  c 
without  fair  hearing,  will  be  set  aside    ....    658  d 

by  default,  rules  concerning 658  e 

on  his  answer,  rules  concerning 659 

in  favor  of  a  defendant  who  has  been  garnished,  is  conclusive 
against  his  liability  as  garnishee  in  a  garnishment  which  took 
place  after  the  institution  of  the  suit  in  which  the  judgment 
was  rendered 672  b 

against  garnishee,  by  court  having  jurisdiction',  and  satisfaction 
thereof  by  him,  is  complete  defence  to  a  subsequent  action  by 
defendant  against  garnishee  for  what  the  latter  was  compelled 
to  pay 706 

in  favor  of  garnishee,  is  conclusive  against  plaintiff,  though  ob- 
tained by  fraud 706  a 

of  discharge  of  garnishee,  does  not  bar  an  action  by  defendant .     .      707 
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JUDGMENT  —  continued. 

iu  favor  of  ganiishee  in  one  attachment  suit,  does  not  preclude  hb 
being  charged  in  auother,  nor  preclude  defendant  from  claim- 
ing more  in  his  action  than  the  garnishee  was  charged  for  .     .      7U7 
against  garnishee,  without  satisfaction  or  execution,  does  not  bar 

an  action  by  defendant  against  him   ....      708 
put  by  plaintiff's  laches  in  a  state  of  suspension,  so 
that  execution  cannot  issue  on  it,  and  it  could 
not  be  revived  by  scire  /ados,  is  no  defence  to 
an  action  by  defendant  against  the  ganiishee  .      709 
amount  paid  under,  bars  action  by  the  defendant      710 
payment  under,  by  garnishee,  rules  concerning    .      711 
not  conclusive,  if  there  be  neglect,  collusion,  or 

misrepresentation  on  his  part 714 

on  a  reference,  will  protect  him 71  i 

not  available  to  him  as  a  defence,  unless  it  appear 
that  it  was  for  the  same  debt  he  is  sued  for  by 

the  defendant 715 

by  default,  may  be  shown  by  parol  proof  to  have 
been  ou  account  of  the  same  debt  for  which  the 

defendant  sues  him 716 

how  to  be  pleaded 720,  721 

JUDGMENT  DEBTOR, 

may  be  garnished 622-627 

JUNIOR   ATTACHER, 

when,  and  for  what  cause,  and  how  he  may  assail  prior  attach- 
ments        272-276 

to  assail  prior  attachments,  must  show  that  he  has  acquired  a  valid 

lieu  on  the  same  property  attached  by  them 275  a 

JURISDICTION, 

defined , 85 

general  and  special,  defined 85 

acts  through  process  and  modes  of  procedure 85 

general,  presumed  to  have  been  lawfully  exercised 85 

special,  facts  conferring,  must  appear  in  the  record 85,  90 

what  is  exercise  of 86 

want  of,  may  be  shown  in  defence 87  a 

by  attachment,  in  ex  parte  cases,  may  be  collaterally  impeached  87  fr~89  a 

conflict  of,  between  Federal  and  State  courts 455  b 

when  and  to  what  extent  garnishee  may  and  should  inquire  into  691-696 

JUROR, 

money  due  to,  for  his  services,  not  attachable 493,  546 

JUSTICE  OF  THE   PEACE, 

not  subject  to  garnishment  in  respect  of  money  received  by  him  on 

execution 510 

JUSTIFICATION, 

of  officer  in  levying  attachment,  is  complete  if  the  writ  be  in  legal 

form,  and  issued  out  of  a  court  having  competent  jurisdiction       185 
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K. 


KEEPER  OF  ATTACHED  PROPERTY,  Section 

defendant  may  not  be 202  a 

defendant's  wife  may  be,  when 292  a 

his  possession  is  that  of  the  officer 851 

if  he  abandon  it,  the  lien  of  the  attachment  is  lost  as  against  ad- 
verse claimants,  or  another  attachment 860 

what  vigilance  by,  in  the  custody  of  the  property,  is  necessary  .     .  870 


L. 

LEGACY, 

not  attachable  in  hands  of  executor 499 

but  where  made  a  charge  on  real  estate,  the  devisee  may  be  gar- 
nished in  respect  of  it 500 

when,  by  express  law,  made  attachable,  is  not  such  a  contingent 

liability  as  will  prevent  its  being  attached 501 

LFGAL  PROCEEDINGS, 

by  defendant  against  garnishee,  effect  of,  on  garnishee's  liability  616-627 

of  personal  property,  interest  of,  may  be  attached 245 

LESSOR, 

of  personal  property,  interest  of,  not  attachable 245 

LEVY, 

of  attachment,  cannot  be  made  until  the  writ  is  in  the  officer's 

ban&s 183  & 

issued  by  an  officer  having  no  legal  power  to  issue 
it  is  void,  and  will  not  protect  the  officer   ...       184 
under  a  writ  so  defective  that  it  is  void,  cannot  be  made  effective 

by  amendment,  so  as  to  cut  off  rights  of  third  parties  acquired 

after  the  levy 184  h 

made  on  Sunday,  is  valid  unless  prohibited  by  law 187 

made  on  Christmas,  is  lawful ^    .     .       187 

may  be  made  at  any  time  prior  to  the  return  day  of  the  writ,  or 

prior  to  its  actual  return  before  that  day 187  a 

made  after  return  day,  is  void  as  against  a  third  party  claiming  the 

property 187  6 

officer  is  bound  to  make,  on  any  property  of  the  defendant  which 

he  can  find 188 

but  not  without  indemnity,  where  there  is  danger  of  the  officer's 

committinfjr  a  trespass 180 

officer  is  bound  to  make,  on  sufficient  property,  if  found   ....      190 
officer  not  bound  for  deficiency  in,  when  caused  by  a  mistake  in  the 

writ  as  to  amount  of  claim 190 

officer  bound  only  to  reasonable  diligence  in  making 191  a 

continued  with  no  unnecessary  delay,  is  to  be  treated  as  one  act    .       192 

effected  by  unlawfal  or  fraudulent  means,  is  void 193 

must  be  made  in  conformity  to  law,  or  no  lien  is  created  ....       194 
must  not  be  made  on  property  not  liable  to  attachment    ....      195 
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LEVY  —  continued.  Sectioa 

on  property  not  the  defendant's,  makes  the  officer  and  the  plaintiff 

trespassers 196 

when  made  under  several  attachments,  on  the  same  property,  not 
the  defendant's,  the  owner  of  the  property  cannot  sue  the  offi- 
cer who  levied  the  last  attachment 196  6 

what  will  amount  to,  for  which  trespass  will  lie 196 

officer  may  enter  store  by  force  to  effect 2U0 

but  not  a  dwelling-house,  except  to  reach  property  of  a  stranger  se- 
creted there 200 

for  a  greater  amount  of  property  than  is  required  to  meet  the  at- 
tachment, does  not  make  the  officer  a  trespasser,  unless  he  act 

oppressively    .  201 

abandonment  of,  invalidates  the  attachment 202,  257,  290 

is  necessary  to  constitute  an  attachment 221 

effect  of 222-224 

cannot  be  made  under  the  attachment,  after  judgment      ....    224  a 

first,  is  entitled  to  priority  of  satisfaction 255 

what  will  const! tnte 255  a-257 

on  heavy  and  unmanageable  articles,  how  made 258,  258  a 

on  stock  in  a  corporation,  how  made 259 

LIEN, 

on  attached  property,  is  not  created  by  a  levy  not  made  in  confor- 
mity to  law 194 

existing  when  the  property  is  attached,  will 

prevail  over  the  attachment 223 

is  created  by  levy  of  the  attachment    .     .     .      224 
of  attachment^  is,  after  judjj^ment  for  plaintiff,  merged  in  that  of 

the  judgment 224  a 

enables  the  plaintiff  to  resist  fraudulent  conveyances 

and  incumbrances  of  attached  property      .     .     .      22.3 
extends  only  to  effects  attached,  and  does  not  reach, 

constructively,  the  property  of  the  garnishee  .    226,  454 
is  commensurate   with  the   judgment   recovered, 
though  it  be  greater  than  the  amount  for  which 

the  attachment  was  obtained 227 

extends  to  judgment  ultimately  recovered  .  .  .  227  a 
is  of  no  value,  unless  plaintiff  obtain  judgment .  .  228 
in  favor  of  plaintiff,  but  not  of  the  attaching  officer, 

is  imposed  by  the  attachment  of  real  estate  .  239,  240 
takes  effect  only  when  the  writ  is  served  .  .  .  221,  263 
is  lost,  as  against  subsequent  attachers,  by  plaintiff 
taking  confession  of  judgment  before  the  time 
when  the  action  would  be  regularly  triable,  or  by 
trial  before  return  day  of  the  writ,  or  by  taking 
the  attached  property  by  agreement  with  defend- 
ant, in  satisfaction  of  his  claim,  and  discontinu- 
ing his  suit 262 

is  lost,  by  officer's  permitting  the  attached  property 
to  remain  in  defendant's  possession,  unless  au- 
thorized by  law 292  a 

on  garnishee's  estate,  is  not  created  by  garnishment   453  b 
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LI£N — continued,  flection 

definition  of 532 

il  garnishee  have,  on  property  in  his  hands,  the  propeHy  cannot  be 

taken 533 

must  exist,  however,  as  distinguished  from  mere  possession  .     .     .      536 
is  relinquished,  if  the  pledgee  attach  the  pledged  property     .     .     .       540 
LIMITATION, 

statute  of,  may  be  pleaded  by  garnishee  against  his  liability  to 

defendant 678 

LOCKED  TRUNKS  OR  BOXES, 

of  defendant,  of  unknown  contents,  garnishee  not  chargeable  on 

account  of  his  possession  of  them 451  a 

LUNATIC, 

property  of,  in  hands  of  guardian,  not  attachable    .     .    :    .     .   251,  502 


M. 
MAIN  ACTION, 

garnishee's  relation  to 691-698 

MALICIOUS  ATTACHMENT, 

action  for,  not  affected  by  the  execution  of  an  attachment  bond  154 

rules  governing 724-745 

MALICIOUS  PROSECUTION, 

attachment  will  not  lie  in  action  for 10 

MANDAMUS, 

will  not  lie  to  compel  clerk  of  com-t  to  approve  an  attachment  bond, 

but  will  to  compel  him  to  act  on  it 120 

MANUFACTURE, 

goods  in  process  of,  not  attachable 250 

person  in  possession  of,  may  be  charged  as  gar- 
nishee in  respect  of 464 

MARRIAGE   PROMISE, 

damages  for  breach  of,  not  recoverable  by  attachment      ....        10 
MASTER  IN  CHANCERY, 

may  be  charged  as  garnishee,  in  respect  of  money  which  he  has 

been  ordered  to  pay  to  defendant,  but  not  before  order  .     .     .    509  a 
MISRECITAL, 

in  attachment  bond,  of  the  term  of  the  court  to  which  the  attach- 
ment is  returnable,  does  not  vitiate  the  bond      127 
of  the  amount  sworn  to,  does  not  vitiate  the 

bond 142 

in  the  writ,  of  the  court  to  which  it  is  returnable,  is  no  ground  for 

dissolving  attachment 416 

MONEY, 

may  be  attached,  and  taken  from  the  defendant's  possession  ...      244 
in  the  hands  of  an  attorney  at  law,  paid  to  him  for  a  client,  cannot 

be  levied  on  in  an  action  against  the  client 246 

in  custodxa  legin,  not  attachable 251 

collected  by  an  officer  under  execution,  cannot  be  levied  on  as  the 

property  of  the  execution  plaintiff .      251 

paid  into  the  hands  of  a  clerk  of  court,  on  a  judgment,  or  paid  into 

court,  is  not  attachable 251 
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MONEY  COUNTS, 

what  may  be  given  in  evidence  under 286 

MORTGAGE, 

personal  property  in  garnishee's  hands,  subject  to,  mortgagee  not 

liable  as  garnishee 539 

MORTGAGEE, 

of  personalty,  may  waive  his  rights  as  such,  and  attach  the  mort- 
gaged property 35 

of  real  estate,  has  not.  aa  attachable  interest  in  the  property   '.     .     .    235 
of  personal  property,  cannot  be  held  as  garnishee  of  mortgagor  539 

MOTION  TO  DISSOLVE,  SET  ASIDE,  OR  QUASH  ATTACH- 
MENT, 
will  lie,  where  the  cause  of  action  does  not  authorize  attachment     .      36 

lor  defects  in  affidavit,  when  may  be  resorted  to 112 

is  in  the  nature  of  a  plea  in  abatement     .     ■     112 

must  precede  plea  to  the  merits 112,  414 

effect  of,  as  an  appearance  to  the  action  .     .  .112,  414 

is  a  submission  to  the  jurisdiction,  if  the  defendant  combine  with  * 
it  a  motioa  to  review  and  set  aside  the  judgpnent,  or  if  he  have 
the  case  put  at  the  foot  of  the  docket,  or  take  issue  and  go  to 

trial  on  the  defective  affidavit 112 

may  be  made  where  by  law  a  cautionary  bond  is  required,  and  none 

was  given  before  issuing  the  attachment  115 

is  based  on  defects  apparent  on  the  face  of  the  proceedings    .     .     .    415 

what  may  be  shown  upon 415,  418 

may  be  made  by  sureties  in  a  delivery  bond      ......    336  a,  419 

what  cannot,  be  shown  under 418 

may  be  made  by  amiciis  curue^  semble .      418  a 

cannot  be  made  by  one  not  a  party  to  the  record 419 

the  entertainment  of,  for  irregularities,  is  within  the  discretion  of 
the  court,  and  a  refusal  by  the  court  to  entertain  it  is  not  con- 
trollable by  mandamus,  or  revisable  on  eiTor      .....    420 
judgment  on,  quashing  the  writ,  may  be  examined  on  error    .     .     .    420 

reasons  in  support  of,  must  be  spread  on  the  record 420 

where  the  attachment  was  sued  out  on  a  cause  of  action  not  author- 
izing it,  and  the  court  refuses  to  dismiss  the  suit,  the  appellate 
court  will  review  its  action,  and  itself  exercise  the  remedy  420 
overruled  by  the  court,  does  not  preclude  dissolution  of  the  attach- 
ment on  final  bearing         421 

MUNICIPAL  CORPORATION, 

cannot  be  garnished 516 

taxes  due  to,  cannot  be  attached 516 

exemption  of,  from  garnishment,  may  be  waived  by  it,  semble     .      516  b 
but  cannot  be  set  up  by  defendant 658  c 


N. 
NEGOTIABLE  NOTE, 

maker  of,  cannot  be  garnished  in  action  against  payee,  under  ai> 
tachment  served  before  maturity,  unless  before  rendition  of 
the  judgment  the  note  had  become  due  and  was  then  still  the 
property  of  the  payee 582-588 
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NON  COMPOS  MENTIS,  Seotion 

'  property  of  one  judicially  found  to  be  so,  is  not  attachable     .     .     .     251 
XON-JOINDER, 

in  garnishment,  of  some  of  several  partners,  effect  upon  those 

garnished 661-564 

NON-RESIDENT, 

may  sue  by  attachment 11 

when  may  be  proceeded  against  by  attachment    .     .     •     .    •      57  a,-67 
property  of,  may  be  attached,  though  it  would  be  exempt  from 

attachment  if  he  were  a  resident 244  a 

cannot  be  garnished,  unless  he  have  property  of  defendant  in  his 
possession,  or  be  bound  to  pay  him  money,  in  the  State  where 

garnished 474, 475 

when  garnished,  should  answer,  to  avoid  judgment  by  default    •     •     476 
may  be  charged  as  garnishee,  whei-e  jointly  liable  with  residents, 

and  all  are  garnished 477 

NOTICE, 

of  prior  attachment  must  be  given  to  an  officer  seizing  property  for 

which  a  delivery  bond  has  been  given 268  b 

of  prior  attachment  will  not  prevent  an  officer's  attaching  again, 
where  the  first  attaching  officer  has  relinquished  his  possession, 
unless  the  property  has  been  receipted  for  by  a  bailee,  and  the 

contract  of  bailment  is  still  subsisting 292  b 

NOTICE  BY  PUBLICATION, 

to  absent  defendant,  when  required 436 

not  necessary  to  confer  jurisdiction 437 

what  is  sufficient 439-446 

insufficiency  of,   does  not  invalidate    title    to. property  acquired 

through  the  attachment 447,  448 


O. 

OFFICER, 

may  levy  an  attachment,  without  being  a  trespasser,  though  no 
bond  was  given  by  the  plaintiff,  unless  the  defect  appear  on 
the  face  of  the  writ .117 

issuing  attachment  without  bond,  is  liable  to  defendant  as  a  tres- 
passer, if  the  writ  be  levied 118 

cannot  levy  an  attachment  before  the  writ  comes  into  his  hands  .       183  b 

is  not  protected  in  levying,  if  the  writ  was  issued  by  an  officer 

having  no  legal  power  to  issue  it 184 

is  justified  in  levy,  if  the  writ  be  in  legal  form,  and  issued  out  of  a 
court  having  competent  jurisdiction,  though  the  process  be  er- 
roneous and  voidable,  or  no  cause  of  action  exist  .     .     •    185, 185  a 

levying  attachment  on  property  in  possession  of  a  stranger  claim- 
ing title  thereto,  is  not  justified  by  merely  producing  the  writ, 
but  must  prove  that  the  defendant  was  indebted  to  the  plain- 
tiff, and  that  the  writ  was  regularly  issued 185  a 

interested  in  the  suit,  cannot,  in  person  or  by  deputy,  execute  an 

attachment,  nor  can  he  deputize  the  plaintiff  to  execute  it    .      185  d 

may  levy  an  attachment  on  Sunday,  where  no  statute  forbids    .    .     187 
49 


;  ^ 
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authority  of,  to  levy  an  attachment,  continues  until  the  return  day 

of  the  writ,  or  until  its  actual  return  before  that  day  .  .  .  187  a 
duty  of,  to  levy  an  attachment  on  any  property  of  the  defendant 

he  can  find 183 

ought  not  to  levy,  without  an  indemnity,  where  there  is  danger  of 

his  committing  a  trespass      .     .  189 

to  be  entitled  to  indemnity,  must  notify  plaintiff  that  he  requires 

it,  before  proceeding  to  levy 189 

may  demand  indemnity  before  selling  the  property 189 

taking  a  writ,  with  directions  to  serve  in  a  particular  manner, 

without  requiring  indemnity,  is  bound  to  serve  it  according  to 

instructions 189  a 

is  bound  to  attach  sufficient  property,  if  found 190 

receiving  several  attachments,  is  bound  to  levy  them  all  on  all  the 

property  found •     .     .     .     .       190 

is  bound  by  his  representations  to  plaintiff,  whereby  the  latter  is 

led  to  forego  further  attachment 190 

not  responsible  for  deficiency  of  levy,  where  caused  by  a  mistake  in 

the  writ  as  to  the  amount  to  be  attached 190 

duty  of,  to  execute  the  writ  as  soon  as  he  reasonably  can  .  .  .  191 
bound  only  to  reasonable  diligence  in  making  levy  .  ....    191  a 

when  several  acts  by,  in  levying  on  property ,  will  be  considered  as 

one  act 192 

levy  of  attachment  by,  effected  by  unlawful  or  fraudulent  means, 

is  void 193 

in  making  levy,  must  make  it  in  conformity  to  law 191 

must  do  no  wrong  to  defendant 194 

is  a  trespasser  ab  initio ,  if  he  departs  from  the  course  prescribed  by 

law  in  making  a  levy 191 

executing  lawful  process  in  a  lawful  manner,  is  never  a  trespasser  194  a 
when  a  trespasser,  all  acts  done  by  him  in  the  case  are  unlawful  .  194  a 
levying  an  attachment  on  property  not  liable  to  attachment,  is  a 

trespasser,  unless  defendant  assent 195,  244  a 

levying  several  attachments  on  property  not  the  defendant's,  is  not 

liable  for  levying  the  last  one 196  b 

cannot  deduct  costs  and  expenses  from  proceeds  of  sale  of  property 

not  the  defendant's  ....  196  c 

levying  attachment  on  property  not  the  defendant's  is  a  trespasser, 

though  the  owner  give  him  no  notice,  and  make  no  demand  on 

him  for  it 197 

duties  and  liabilities  of,  in  cases  of  confusion  of  goods  ....  199 
may  enter  a  store  by  force  to  effect  a  levy  of  attachment  ....  200 
may  not  enter  a  dwelling-house,  unless  to  reach  property  of  a 

stranger 200  a 

is  not  a  trespasser  for  levying  on  more  property  in  value  than 

enough  to  satisfy  plaintiff's  demand,  unless  he  act  oppressively  201 
abandoning  attachment,  loses  his  lien  on  the  property     .      202,  257,  290 

using  attached  property,  effect  of 203 

return  of  writ  by,  rules  concerning 204-220 

rights  of,  as  against  persons  claiming  attached  property  under  trans- 
fers alleged  to  be  fraudulent 225 


INDEX.  771 

OFFICER  —  continued.  Section 

may  be  sued  in  trespass  by  the  pawnee  of  personal  property  for 
attaching  property  pawned  to  him,  in  an  action  against  the 

pawner  or  mortgagor 245 

money  in  hands  of,  collected  on  execution,  cannot  be  levied  on  as 

the  property  of  the  execution  plaintifli 251 

in  attaching  personalty,  must  reduce  it  to  possession 256 

what  possession  by,  will  constitute  an  attachment 256-258 

lodgment  of  writ  in  hands  of,  confers  no  rights  in  defendant's 

property     . 263 

cannot  decide  the  distribution  of  funds  between  executions  in  at- 
tachment suits .    263  a 

cannot  levy  attachment  on  property  in  the  hands  of  another  officer, 
under  an  attachment,  even  though  the  other  had  levied  on 

more  than  sufficient  to  satisfy  his  writ 267 

his  right  to  recover  against  an  officer  who  has  seized  the  property 

on  which  he  had  made  a  prior  levy 268 

seizing  property  for  which  a  delivery  bond  has  been  given,  he  must 
keep  it  safely,  so  that  it  shall  be  forthcoming  to  answer  the 

first  levy 268  a 

notice  of  the  prior  attachment  must  be  given  to,  where  he  seizes 

property  in  hands  of  sureties  in  a  delivery  bond 268  /> 

seizing  property  in  the  hands  of  one  liable  for  it  as  garnishee,  must 

bold  it  subject  to  the  prior  lien  of  the  garnishment    ....       270 
suffering  his  possession  of  attached  property  to  be  lost,  it  may  be 

attached  by  another  officer 271 

liability  of,  for  attached  personal  property 290 

duty  of,  to  retain  possession  of  attached  personalty 290 

has  a  special  property  in  attached  effects 201 

special  property  of,  in  attached  effects,  is  an  insurable  interest  .     .      291 

is  not  bound  to  insure  his  special  property 291 

special  property  of,  continues  as  long  as  he  remains  liable  for  the 

attached  effects 291 

may  maintain  trover,  trespass,  or  replevin,  for  violation  of  his  pos- 
session of  attached  effects «       291 

in  case  of  death  of,  his  administrator  may  maintain  trover  for 

attached  effects,  for  the  benefit  of  the  attaching  creditor     .     .      291 
resignation  of  his  office  by,  will  not  deprive  him  of  his  right  of 

action  for  attached  effects 291 

to  maintain  his  special  property  in  attached  effects,  must,  in  his 
proceedings  with  it  after  the  attachment,  comply  with  all  the 
requirements  of  the  law,  or  show  some  legal  excuse  for  not 

doing  so • 291 

selling  attached  property  without  lawful  authority,  is  a  trespasser 

ab  initio      .     .     •     • 291 

degree  of  care  and  diligence  he  is  held  to  in  keeping  attached  effects  292 
should  not  leave  attached  effects  in  possession  of  the  defendant  .  292  a 
cannot  make  the  defendant  his  agent  to  keep  the  attached  effects  .  292  a 
may  employ  defendant's  wife  to  keep  the  attached  effects,  when  .  292  a 
suffering  attached  effects  to  be  mixed  with  others  of  a  like  kind, 
previously  attached  by  another  officer,  who  returns  an  attach- 
ment of  the  whole,  loses  his  lien 292  c 
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effect  of  his  removal  of  attached  effects  into  a  foreign  jurisdiction     292  d 

lien  of,  not  lost  by  his  placing  the  attached  effects  in  the  keeping 

of  a  servant,  unless  the  servant  abandon  possession     ....  292  e 

what  is  sufficient  excuse  for  his  not  having  property  in  hand  to 

meet  execution 294 

what  is  insufficient  excuse  in  such  case 295-303 

special  property  of,  in  attached  effects,  is  not  devested  by  the  tak- 
ing of  them  out  of  his  custody  by  a  wrong>doer 297 

may  follow  attached  property,  when  taken  from  him  by  a  wrong- 
doer, and  retake  it  wherever  he  finds  it 297 

in  action  against,  for  failing  to  produce  attached  property  on  exe- 
cution, he  cannot  impeach  plaintiff's  judgment,  except  for 
fraud  ;  nor  can  he  take  advantage  of  the  loss  of  the  writ  of 
attachment       304 

may,  in  such  action,  show,  in  mitigation  of  damages,  that  the  exe- 
cution has  been  satisfied 304 

demand  must  be  made  upon,  for  the  attached  property,  upon  the 

execution 305 

can  he  be  sued  by  defendant  for  damage  to  attached  property,  while 

the  attachment  is  pending? 307 

may  excuse  himself,  when  sued  by  defendant  for  loss  or  waste  of 
attached  property,  by  showing  that  he  had  applied  the  amount 
to  the  defendant's  use  by  paying  expenses  of  keeping  the  prop- 
erty, or  by  satisfying  other  executions  against  defendant     .     .     308 

rule  of  damages  against,  in  action  for  failing  to  produce  attached 

property  on  execution  309 

sued  for  not  producing  attached  property  on  execution,  is  bound  for 
value  of  the  property  as  stated  in  his  return,  if  thero  be  no 
other  evidence  of  value 310 

is  entitled  to  be  reimbursed  expenses  of  keeping  attached  property  .     311 

is  not  entitled  to  compensation  beyond  his  statutory  fees  for  his 

personal  care  of  attached  property ...  311  b 

rights,  duties,  and  responsibilities  of,  in  connection  with  bailment 

of  attached  property 344-396 

is  bound  to  return  attached  property  to  defendant,  or  the  owner, 

on  dissolution  of  the  attachment 426 

when  liability  of,  accrues,  for  return  of  attached  property  to  de- 
fendant   427 

must  make  return  of  garnishment,  according  to  law 451  d 

public,  not  chargeable  as  garnishee  for  money  in  his  hands  .payable 

to  defendant 493,  494 

OMISSION, 

of  recital  in  a  writ  that  a  bond  was  given,   will  not  vitiate  the 

attachment 119 

of  a  word  in  an  attachment  bond  will  not  vitiate  it,  if,  by  looking  at 
the  whole  instrument  and  the  statute,  it  is  apparent  what  word 

was  intended  to  be  inserted 124 

OWNER, 

of  attached  property,  entitled  to  return  thereof  on  the  dissolution 

of  the  attachment 290,  426 
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PARTNER,  Section 

cannot  sue  partner  by  attachment  for  an  amount  alleged  to  be  due 

growing  out  of  partnership  transactions 34 

cannot  be  subjected  as  garnishee  of  his  copartner,  in  respect  of 

unsettled  partnership  accounts 547 

PARTNERS, 

where  tliere  is  ground  for  attachment  against  one,  but  none  against 

the  other,  attachment  cannot  issue  against  the  latter   .     .     .     .   77  e 

one  of  several,  not  chargeable  as  garnishee  without  joinder  of  the 

others 561 

unless  part  are  out  of  the  jurisdiction 562 

if  part  are  in  a  foreign  country,  those  in  this  country  cannot  be 

charged  as  garnishees 564 

in  garnishment  of  a  firm,  the  names  of  the  individual  members  of 

it  must  be  set  out 564  a 

where  all  the  members  of  a  firm  are  garnished,  the  answer  of  one 
admitting  a  debt  from  the  firm  to  defendant  will  authorize 
judgment  against  all 565 

PARTNERSHIP, 

for  debt  of,  attachment  issued  against  only  a  part  of  the  members 
of  the  firm,  cannot  be  levied  on  the  partnership  property,  but 
upon  that  of  the  parties  against  whom  it  was  obtained .     .     .     .  77  e 

cannot  make  an  affidavit  in  the  firm  name 110 

garnishment  of,  by  its  firm  name,  charges  no  member  of  it     .     .      564  a 

PARTNERSHIP    CREDITS, 

cannot  be  attached  for  debt  of  one  partner 567-570 

where  partnership  is  dissolved  by  death  of  one  or  more  partners,  a 
debt  due  to  the  late  firm  may  be  attached  in  an  action  against 
the  survivor 571 

PAWN, 

cannot  be  attached  for  debt  of  the  pawner  unless  the  pawnee  allow 

it  to  remain  in  the  pawner's  possession 245 

PAYMENT, 

by  one  of  several  debtors  not  garnished,  after  garnishment  of  an- 
other    jointly  and  severally  liable  with  him,  will  discharge 

garnishee 560 

voluntary ,  by  garnishee,  after  garnishment,  will  not  discharge  him  674  a 
by  garnishee,  after  garnishment,  is  voluntary,  unless  made  under 

compulsion  of  judicial  order  or  process 674  a 

by  agent  of  garnishee,  after  garnishment,  but  in  ignorance  of  it, 

will  discharge  the  garnishee 674  a 

by  garnishee,  time  of,  must  be  shown  by  him,  when  pleaded  as  a 

defence 674  h 

set  up  as  a  defence,  must  be  a  payment  in  fact,  and 
not  a  contrivance  intended  to  be  a  payment  or  not, 
as  circumstances  might  subsequently  require   .     .      674  d 
by  a  co-obligor  of  garnishee,  who  was  not  garnished,  will  discharge 

the  garnishee 674  e 
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by  garnishee,  after  judgment  discharging  him,  and  before  writ  of 

error  thereto,  is  a  good  defence,  though  the  judg- 
ment be  afterwards  reversed  ....  ...    674/ 

under  previous  garnishment,  will  discharge  him    .     .      675 
on  irregular  execution  in  favor  of  defendant,  after 

garnishment,  will  not  discharge  him 676 

previous,  voluntary,  by  garnishee  to  creditor  of  defendant  will  not 

discharge  him .      677 

by  garnishee,  under  judgment  against  him  as  such,  bars  subsequent 
action  by  defendant  against  him  upon  the  debt  in  respect  of 

which  the  garnishee  was  charged 710 

by  one  of  several  joint  debtors,  under  garnishment,  is  a  good  de- 
fence for  all  the  joint  debtors,  against  action  by  the  defendant       710 
by  garnishee,  wherever  it  would  avail  him,  will  equally  avail  one 

collaterally  and  contingently  bound  for  the  debt 
in  respect  of  which  the  garnishee  was  charged     .  710  a 
requisites  of,  as  a  defence  to  him  against  action  by 

defendant 711 

PENDING  ATTACHMENT, 

may  be  pleaded  in  abatement  of  suit  by  defendant  against  garnishee 

for  the  debt    . 700 

is  good  ground  for  a  continuance  while  the  attachment  is  pending        701 

when  may  be  pleaded  puis  darrein  continuance 702 

should  have  no  effect  upon  creditor's  action  against  his  debtor,  un- 
less the  attachment  acts  directly,  and  not  intermediately,  on 

the  latter 703 

is  no  defence  to  an  action  against  the  garnishee  by  an  assignee  of 

the  defendant 703  a 

cannot  be  pleaded  in  favor  of  a  plaintiff  who  has  garnished  himself, 

and  is  afterwards  sued  by  the  attachment  defendant ....    703  b 
effect  of,  upon  liability  of  garnishee  for  interest  pending  the  attach- 
ment suit        . 704,  701  a 

in  pleading,  the  plea  must  contain  all  facts  necessary  to  show  that 

the  court  in  which  the  attachment  is  pending,  has  jurisdiction       705 
PENSIONER, 

pension  money  received  by,  is  exempt  from  execution,  and  his  giv- 
ing it  away  is  no  fraud  on  his  creditors 71  c 

pension  money  due  to,  cannot  be  attached  in  the  hands  of  his  agent, 

before  it  is  paid  to  him 246  a 

but  may  be  afterwards 246  a 

PENSION  MONEY, 

due  to  a  United  States  pensioner,  is  not  attachable  before  it  is  paid 

to  him 246  a 

nor  while  in  his  personal  possession 246  a 

may  be  attached,  by  garnishment  of  any  person  or  corporate  body 
with  which  he  has  deposited  it,  or  to  whom  he  may  have  made 

a  gift  of  it  246  a 

PERISHABLE  PROPERTY, 

when  not  attachable  . .     .     ,     .      249 

sold  under  an  order  of  court,  the  purchaser's  title  is  good  against 

the  world 300 
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obligation  of  attaching  officer  concerning 800,  301 

PERSONAL  PROPERTY, 

which  cannot  be  sold  under  execution,  cannot  be  attached    .     .     •      244 

which  can  be  sold  under  execution,  may  be  attached 244 

exempt  from  execution,  not  attachable  without  defendant's  consent   244  a 

if  sold  by  the  debtor,  the  proceeds  may  be 

attached 244  a 

proceeds  of,  not  attachable  when  the  prop- 
erty has  been  taken  from  him  by  proceed- 
ings against  his  will 244  a 

the  sale  of  which  is  penal,  not  attachable 244  c 

what  descriptions  of  property  are  included  in  the  term     ....    244  d 

pawned  or  mortgaged,  is  not  attachable  in  an  action  against  the 
pawner  or  mortgagor,  unless  the  pawnee  or  mortgagee  allow  it 
to  remain  in  his  possession    ...  .  ...      245 

pawnee  of,  may  maintain  trespass  against  officer  for  attaching,  in 

an  action  against  the  pawner 245 

ordered,  with  authority  to  draw  for  the  price,  cannot  be  attached 

for  the  debt  of  the  purchaser  before  delivery  to  him  ....  245 
upon  which  freight  is  due,  not  attachable,  without  paying  the  freight  245 
manufactured  by  one  for  apother,  cannot  be  attached  in  an  action 

against  the  latter  245 

in  hands  of  a  bailee  for  hire,  cannot  be  attached  in  a  suit  against 

the  bailor  during  the  term  of  the  bailment 245 

interest  of  lessee  of,  may  be  attached 245 

interest  of  lessor  of,  may  not  be  attached 245 

consigned  to  a  factor  entitled  to  a  privilege  thereon,  cannot  be  taken 
from  him  under  an  attachment  against  the  owner,  without  pay- 
ing factor's  claim     ...  245 

not  attachable  where  defendant  has  lost  bis  power  over  it,  or  has 
not  acquired  such  interest  in  or  power  over  it  as  to  permit  him 

to  di.spose  of  it  adversely  to  others 245,  245  a,  246 

agreed  to  be  sold  to  another,  when  attachable  for  vendee's  debt      .   245  a 
ordered,  and  placed  on  a  vessel  for  transportation,  cannot  be  at- 
tached as  the  purchaser's  before  bill  of  lading  signed  for  them       246 
shipped  to  a  factor,  may,  while  in  transitu,  be  attached  as  the  prop- 
erty of  the  shipper 246 

ordered,  to  be  paid  for  on  arrival,  cannot  be  attached  as  the  pur- 
chaser's before  they  are  paid  for ...      246 

sold  to  one  for  resale,  to  be  accounted  for,  at  a  future  day,  to  the 
vendor,  and  if  sold  to  be  paid  for ;  otherwise,  to  be  returned  ; 

cannot  be  attached  as  property  of  the  vendee 246 

sold  and  delivered,  upon  condition  that  the  title  shall  not  vest  in  the 
vendee  unless  the  price  be  paid  within  a  specified  time,  cannot 
be  attached  for  debt  of  the  vendee  till  paid  for ....  .      246 

the  possession  of  which  is  acquired  by  fraudulent  means,  cannot  be 
attached  in  suit  against  him  who  so  acquired  it,  so  as  to  hold  it 
against  the  person  from  whom  it  was  fraudulently  obtained  246 

consigned  to  a  factor,  cannot  be  attached  for  his  debt,  though  he 

have  a  lien  on  it 246 

lent  to  one,  cannot  be  attached  for  his  debt 246 
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PERSONAL   ?B.O?ERTY  — continued,  gMtioa 

vested  remainder  in,  cannot  be  attached  during  the  continuance  of 

the  life-estate,  while  the  tenant  for  life  is  in  possession  .  .  246 
defendant's  interest  in,  in  common  with  others,  may  be  attached  .  248 
of  such  a  nature,  that  an  attachment  of  it  would  injure  defendant, 

without  benefiting  plaintiff,  is  not  attachable 249 

80  perishable  that  the  purpose  of  the  attachment  cannot  be  effected 

before  it  will  decay  and  become  worthless,  cannot  be  attached       249 

in  process  of  manufacture,  not  attachable 250 

m  custodia  legis^  not  attachable  ...  251,  267 

in  the  defendant's  present  use,  may  be  attached,  but  not  if  worn 

about  his  person  as  part  of  his  apparel 252 

of  individuals  or  corporations  who  owe  duties  to  the  public,  is  not 
for  that  reason  exempt  from  attachment,  except  when  in  actual 

use  m  the  discharge  of  such  duty 252  a 

may  be  attached,  though  not  at  the  time  in  defendant's  possession  253 
found  in  defendant's  possession,  is  presumed  to  be  his  .     .     .  .  253  a 

manufactured  by  a  workman  out  of  materials  furnished  by  another, 

cannot  be  attached  for  the  workman's  debt    ....  254 

in  possession  of  one  not  its  owner,  is  not  attachable  for  his  debt .  .  254 
must  be  taken  into  officer's  possession,  in  order  to  constitute  an 

attachment .  2.)6,  257 

heavy  and  unmanageable  articles  of,  how  taken  and  held  by  officer  258, 258  a 
attached  by  one  officer,  and  in  his  possession,  cannot  be  seized  by  another  267 
if  officer  lose  his  possession  of,  may  be  attached  by  another     .     .     .     271 
if  officer  do  not  retain  possession  of,  the  lien  of  attachment  is  lost 
as  to  subsequent  attachers  or  bond  fide  purchasers  from  defend- 
ant, but  not  as  against  the  defendant 290 

officer  attaching,  has  special  property  in 291 

to  what  degree  of  care  and  diligence  in  keeping, 

he  is  to  be  held 292 

attached,  should  not  be  left  in  defendant's  possession 292  a 

when  may  be  attached  by  another  officer 292  b 

attached  and  intermixed  with  other  like  property  attached  by  an- 
other officer,  effect  of 292  c 

removal  of,  by  officer,  into  a  foreign  jurisdiction,  effect  of  .  .  .  292  d 
abandonment  of  possession  of,  by  officer's  servant,  effect  of  .  .  292  e 
not  produced  by  officer  on  execution,  what  will  and  will  not  excuse  293-304 

what  descriptions  of,  will  charge  garnishee 463,  480 

what  possession  of,  will  charge  garnishee 482-491 

PLAINTIFF, 

obtaining  attachment  irregularly,  is  a  trespasser  ah  initio  if  the  at- 
tachment be  set  aside  for  irregularity  185  b 
when  sued  for  trespass,  cannot  set  up  as 
a  defence  that  he  returned  the  prop- 
erty to  the  defendant,  unless  the  lat- 
ter accepted  it 185  c 

when  so  sued,  cannot  show,  in  mitigation 
of  damages,  that  the  property  was 
afterwards  sold  under  execution  in  his 
favor,  but  may  show  such  sale  by  an- 
other creditor 185  c 
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PLAINTIFF  —  continued  Section 

cannot  be  specially  deputized  by  officers  to  execute  an  attachment 

in  his  own  suit 185  d 

giving  an  officer  indemnity,  with  knowledge  that  the  property  is 
claimed  by  another  than  the  defendant,  is  responsible  for  the 

officer's  acts ....  189 

directing  or  ratifying  a  levy  on  property  not  the  defendant*s,  is 

liable  for  the  trespass  196 

acquires  no  higher  or  better  rights  in  attached  property,  than  the 

defendant  had  when  the  attachment  was  levied 223 

in  attachment,  cannot  maintain  action  against  a  trespasser  for  vio- 
lating officer's  possession  of  attached  property 291 

in  fii*st  attachment,  which  was  quashed,  but  the  judgment  quash- 
ing it  was  reversed,  may  recover  from  subsequent  altacher  the 
proceeds  of  the  property  attached  l)y  both      .......     429 

dismissing  his  suit,  but  afterwards,  with  the  defendant's  consent 
obtaining  leave  of  the  court  to  reinstate  it  on  the  docket,  can- 
not assert  priority  over  a  subsequent  attachment 429 

not  liable,  when  his  judgment  is  reversed  on  grounds  not  affecting 
the  merits  of  his  claim,  to  refund  to  the  defendant  the  money 

made  under  the  judgment        .     .  430 

when  bound,  notwithstanding  his  judgment  against  a  garnishee,  to 
refund  to  one  whose  interest  in  the  property  in  respect  to 
which  the  garnishee  was  charged  was  known  to  him  before  the 

garnishment 529 

may  plead  the  statute  of  limitations  against  a  promissory  note  of 

the  defendant,  set  up  against  garnishee's  liability 678 

garnishing  himself,  cannot  plead  the  garnishment  either  in  abate- 
ment or  in  bar  of  a  suit  by  defendant  against  him  ....      703  b 
PLEDGEE, 

of  personalty,  as  security  for  debt,  may  sue  by  attachment  on  the 

debt  without  returning  the  pledge  ....  33 

not  liable  as  garnishee  of  the  pledger,  in  respect  of 

the  pledge 539 

may  be  charged  as  garnishee  in  respect  thereof,  if  he 
relinquish  his  lien  by  attaching  the  property     .     .     540 
POSSESSION, 

what  will  be  sufficient,  to  constitute  an  attachment 256 

by  garnishee  of  defendant's  property,  what  will  make  him  liable    .     482 
PRESIDENT, 

of  a  railroad  company,  cannot  be  charged  as  its  garnishee  in  respect 

of  money  thereof  in  its  treasury 465  a 

PRIORITY, 

over  other  debts  of  an  intestate  garnishee,  is  not  obtained  by  judg- 
ment against  garnishee's  administrator 226 

in  determining  it,  as  between  different  levies  of  attachments,  frac- 
tions of  a  day  will  be  considered .261 

lost  by  defect  in  plaintiff's  proceedings,  cannot  be  regained  by  pro- 
ceedings in  equity .....     262 

of  service,  among  several  attachments,  how  settled  ....       265,  266 
PRISONER, 

property  of,  taken  from  him  by  a  sheriff,  when  it  is  not  attachable  .     252 
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PRISON    WARDEN,  Section 

cannot  be  held  as  garnishee  in  respect  of  money  or  property  taken 

from  a  prisoner 509  b 

PRIVATE  PAPERS, 

not  attachable 249 

PRIVILEGED  COMMUNICATIONS, 

between  client  and  attorney,  how  to  be  regarded  when  the  latter  is 

summoned  and  answers  as  garnishee  of  the  former  ....      641 

PRIVITY, 

of  contract  and  of  interest,  necessary  to  charge  garnishee  for  prop- 
erty .  485-490 

so  for  mdebtedness  . 546 

PROMISSORY  NOTE, 

garnishee  holding  for  defendant,  is  not  chargeable  for      ....      481 
unnegotiable,  maker  of,  may  be  charged  as  garnishee  of  payee,  at 

any  time  before  he  receives  notice  of  its 

assignment 574,  575 

when  garnished,  should  set  forth  in  his 
answer  an  assignment  of  which  he  had 

previous  notice      .     .  576 

should   bring  to  the  notice  of  the  court 
any  assignment  notified  to  him  after  his 
answer  as  garnishee,  whether  the  assign- 
ment be  legal  or  equitable  ....   576,  577 
^     negotiable,  maker  of,  cannot  be  garnished  in  action  against  payee, 

under  an  attachment  served  before  its  ma- 
turity, unless  before  judgment  therein  the 
note  had  become  due,  and  was  then  still 
the  property  of  the  defendant  .  .  .  582-588 
garnishment  of,  in  suit  against  the  payee,  is 
no  defence  to  an  action  on  it  by  an  indorsee 

against  the  payee 703  a 

notice  of  assignment  of,  should  be  given  by  assignee  to  maker,  to 

prevent  the  latter's  being  charged  as  garnishee  of  the  payee  718,  719 
maker  of,  pleading  recovery  against  him  as  garnishee  of  payee, 
need  not  aver  that  he  had  no  notice  of  the  assignment  of  the 

note 720 

holder  of,  with  express  notice  of  previous  garnishment  of  the  maker, 
id  barred  of  recourse  against  the  maker,  if  the  latter  be  charged 
as  garnishee  of  the  payee,  and  pay  the  amount  of  the  note  .     .      721 
PUBLICATION, 

IS  made  where  property  is  attached,  and  the  defendant  is  not  served 

and  does  not  appear 5 

notice  by,  to  absent  defendants,  when  required 436 

delay  in  beginning  to  make,  is  not  ground  for  dismissing  the  action 

for  want  of  jurisdiction 436  a 

is  not  necessary  to  confer  jurisdiction    .     .  437 

the  fact  of,  must  appear  in  the  record,  and  how  proven     ....   437  a 

sufficiency  of     ...     .  ...  439-446 

defects  in,  are  waived  by  the  defendant's  appearance  and  traverse 

of  the  allegations  of  the  affidavit 446  a 
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PUBLICATION  —  continued.  Section 

insufficiency  of,  does  not  invalidate  title  to  property  acquired  through 

the  attachment 447,  448 

in  cases  during  the  war  of  the  Rebellion 448  a 

PUBLIC  OFFICER, 

is  not,  as  such,  liable  to  garnishment 493,  512 

PURCHASER, 

of  personal  property,  to  be  paid  for  on  arrival,  has  no  attachable 

interest  therein  until  it  arrives  and  is  paid  for 246 

acquiring  possession  of  property  by  fraudulent  means,  has  no  at- 

tachable  interest  therein 246 


B. 

RAILROAD, 

two  or  more  connecting,  when  and  to  what  extent  one  of  them  may 

be  held  as  garnishee  of  the  other  as  to  freight  collected  .     .     .      489 
not  liable  as  garnishee,  on  account  of  the  trunk  of  a  passenger, 

which  was  at  the  time  of  service  in  another  State      ....      518 
nor  on  account  of  goods  consigned  to  the  defendant,  when  it  does 

not  appear  that  they  belonged  to  the  consignee '   518 

not  liable  as  garnishee  of  another  railroad,  on  account  of  its  cars 

received  by  it  under  running  arrangements 518 

RATIFICATION, 

by  plaintiff,  of  the  unauthorized  act  of  a  party  in  signing  his  name 

to  an  attachment  bond,  effect  of 134 

of  a  levy  on  property  not  the  defendant's,  takes  place  if 
he  defend  against  a  claim  of  property  by  the  owner       196 

REAL  ESTATE, 

may  be  attached,  though  defendant  have  sufficient  personalty    .     .      233 
attachment  of,  reaches  only  interest  of  defendant  in,  when  made    .      234 

interest  of  mortgagee  in,  cannot  be  attached 235 

attachment  of,  how  returned 236-238 

gives  plaintiff  a  lien,  but  the  officer  acquires  no 

special  property 239,  240 

undivided  interests  in,  may  be  attached 241 

when  attachment  of,  is  effected 242 

garnishee  not  chargeable  for 465 

RFXEIPTOR. 

{See  Bailment  of  Attached  Property.) 
RECEIVER, 

property  placed  in  the  hands  of,  by  order  of  court,  under  a  credit- 
or's bill,  cannot  be  attached  by  another  creditor 251 

may  follow  into  another  State,  and  reclaim  property  to  which  he 
was,  as  receiver,  entitled,  but  which  was  wrongfully  removed 

by  another  to  another  State,  and  there  attached 251 

of  a  corporation  in  one  State,  cannot  successfully  assert  his  title  to 
property  in  another  State,  against  an  attachment  levied  on  it 

there,  before  he  reduced  it  to  possession 251 

appointed  by  a  court,  money  in  hands  of,  cannot  be  attached  un- 
less the  court  has  ordered  it  to  be  paid  to  the  defendant     .     .    509  a 
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RECEIVER  —  continued.  SeetioB 

of  a  railroadf  run  in  connection  with  another  road,  may  be  charged 
as  garnishee  of  the  other  road  in  respect  of  freights  collected 

for  it 509  a 

RECITAL, 

omission  of,  in  a  writ,  that  a  bond  was  given ,  will  not  vitiate  the 

attachment  .     119 

in  attachment  bond,  showing  that  it  was  not  executed  till  after  the 

writ  issued,  is  fatal  to  the  attachment 123 

in  condition  of  attachment  bond,  that  plaintiff  had  issued  a  writ  of 
attachment  against  defendant,  estops  obligors  from  denying 

that  fact 169 

RECORD, 

affidavit  is  part  of 90 

must  show  the  facts  authorizing  exercise  of  jurisdiction  by  a  court 

exercising  a  special  and  limited  jurisdiction 90 

attachment  bond  must  appear  in 119 

reasons  in  favor  of  motion  to  set  aside,  dissolve,  or  quash  attach- 
ment must  be  spread  upon  420 

the  fact  of  publication  of  nofice  must  appear  in 437  a 

of  judgment,  seizure  of,  by  officer  under  attachment,  is  no  attach- 
ment of  the  judgment 509 

what  is,  in  a  garnishment  proceeding .  658  a 

must  show  all  that  the  law  requires  to  hold  debt  of  garnishee,  where 
he  pleads  its  payment  under  attachment  in  bar  of  action  by  at- 
tachment defendant  against  him 712 

where  judgment  against  the  garnishee  is  on  his  answer,  the  record 
will  sufficiently  establish  his  defence  when  sued  by  the  attach- 
ment defendant 716 

RECOUPMENT, 

garnishee  is  entitled  to,  against  his  liability  to  defendant  ....  689  a 
REFERENCE, 

of  attachment  suit,  and  all  demands  between  plaintiff  and  defend- 
ant, to  arbitration,  does  not  dissolve  attachment,  if  no  new  de- 
mands are  included 288 

judgment  on,  against  garnishee,  will  protect  him 714 

REFUSAL  TO   ANSWER, 

by  garnishee,  effect  of 636,  657 

REGULARITY, 

of  proceedings  m  the  main  action,  the  garnishee  is  not  to  be  held 

responsible  for 713 

REMOVAL, 

of  property,  as  a  ground  of  attachment 69-71 

of  property  attached,  into  a  foreign  jurisdiction,  by  the  attaching 

officer,  effect  of  .  292  d 

of  officer  from  office,  does  not  excuse  his  failure  to  produce  attached 

property  to  meet  execution 299 

REPLEVIN, 

may  be  maintained  against  officer  attaching  property  of  a  stranger  .     196 

will  lie  in  favor  of  a  consi.crnpp  of  property  having  privilege  thereon, 
against  officer,  for  attaching  the  property  in  an  action  against 
the  consignor 245 
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REPLEVIN  —  continued.  Section 
will  lie  in  favor  of  an  officer,  for  a  violation  of  his  possession  of  at- 
tacked effects 291 

REPLEVY  BOND. 

(See  Delivery  Bond.) 
REPRESENTATIVE  PERSONS, 

may  not  be  sued  by  attachment 81 

RESIDENCE, 

does  not  necessarily  involve  domicile 58 

no  length  of,  without  intention  of  remaining,  constitutes  domicile    .       58 

of  wife,  follows  that  of  her  husband 65  a 

RESIDENT, 

defined 59 

RESIGNATION, 

of  his  office,  by  an  attaching  officer,  will  not  deprive  him  of  his  right 

of  action  for  attached  effects 291 

RETURN, 

of  attachment,  rules  concerning 204-220 

is  evidence  in  favor  of  the  officer 210 

presumed  correct  till  the  contrary  appear 210 

if  not  made  in  the  time  required  by  law,  the  officer  cannot  justify 

under  the  writ ...  .  .     .  210  a 

nxisdescription  in,  of  property  attached,  when  will  not  vitiate  attach- 
ment ......  .  210  b 

when  made,  is  beyond  the  reach  of  the  officer  or  the  court,  unless  a 

proper  case  for  amendment  be  made     .  211 

alteration  of,  after  it  has  been  made,  without  leave  of  court,  cannot 

affect  the  rights  of  parties 211  a 

amendment  of,  when  may  be  allowed  by  court 212 

may  not  be  amended  as  a  matter  of  right  in  the  officer 213 

amendment  of,  in  a  mere  matter  of  form  or  mistake,  should  be  al- 
lowed       214 

amendment  of,  relates  to  the  time  when  the  original  return  was 

made ...    215 

where  leave  to  amend  is  asked,  there  should  be  something  to  amend 

by  217 

X)f  attachment  of  real  estate,  how  made ...  236-238 

failure  of  officer  to  make,  where  defendant  is  not  served  with  process, 

invalidates  the  attachment  as  against  subsequent  attacher    .     .    262 
rules  regarding,  as  between  attachments  served  on  same  day  .  265,  265  a, 

266 
of  attached  property,  defendant  or  owner  entitled  to,  when  attach- 
ment  is  dissolved,  but  not  until  sati.ofactory  evidence  be  given 

to  the  officer  of  the  dissolution  of  the  attachment 426 

of  attached  property  to  owner,  when  officer  is  bound  to  make      .     .     427 

is  suspended  by  appeal  or  writ  of 

error 428 

of  writ,  in  case  of  garnishment,  must  be  made  according  to  law  .     .  451  d 
REVERSAL, 

of  judgment  for  plaintiff,  not  on  the  merits,  after  he  has  received 
proceeds  of  sale  of  attached  proper^,  does  not  entitle  defendant 
to  recover  back  from  him  the  proceeds 430 
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SAFE-DEPOSIT  COMPANY,  Bectian 
summoned  as  garnishee,  cannot  be  required  by  the  conrt  to  open  a 
safe  rented  by  the  defendant,  and  file  an  iuyentory  of  its  con- 
tents   451  a 

SATISFACTION, 

attachments  entitled  to,  in  the  order  of  their  service 231 

of  plaintiff -s  claim  against  defendant,  may  be  set  up  by  defendant  to 

prevent  judgment  against 

garnishee 658  c 

may  be  set  up  by  garnishee  in 
bar  of   judgment  against 

him 673 

SCHOOL  COMMISSIONER, 

of  a  city,  cannot  be  garnished  on  acoonnt  of  salary  due  to  a  teacher     516 

of  a  State,  cannot  in  such  case  be  garnished 516  a 

SCHOOL  DIRECTORS, 

cannot  be  garnished  on  account  of  salary  due  to  a  teacher      .    .     .    512 
SCHOOL-DISTRICT  TREASURER, 

not  chargeable  as  garnishee  on  account  of  money  due  to  a  teacher    .    512 
SECURITY, 

collateral,  the  holding  of,  by  plaintiff  does  not  prevent  his  suing  by 

attachment 35 

SET-OFF, 

defendant  may,  in  the  attachment  suit,  plead  damages  for  wrongful 

attachment,  under  an  attachmeitt  bond,  by  way  of  ...     .       170  b 
when  pleadable  by  garnishee,  i^^nst  his  liability  to  defendant   .  683-689 
SHERIFF, 

money  in  hands  of,  collected  on  execution,  not  attachable  in  action 

against  execution  plaintiff 251,  505 

not  subject  to  garnishment  in  respect  thereof 503-506 

nor  in  respect  of  an  uncollected  execution 507 

but  may  be,  in  respect  of  a  surplus  m  his  hands,  not  needed  to  pay 

execution 508 

SIMULTANEOUS  ATTACHMENTS, 

are  entitled,  each,  to  an  aliquot  share  of  the  proceeds  of  attached 

property . 263 

officer  executing,  should  refer  to  the  court  the  distribution  of  the 

fund  .     .  263  a 

will  be  presumed  to  be  so,  when  several  were  served  on  the  same 
day,  and  nothing  in  the  officer's  returns  shows  the  order  in  pri- 
ority   265 

officers  executing,  may  divide  the  property 266 

SLANDER, 

in  action  for,  attachment  will  not  lie 10 

SPECIAL   BAIL, 

defendant  may  appear  and  defend  the  action  without  giving  it  .    .        5 

dissolves  the  attachment 5 

SPECIAL  PROPERTY, 

is  ve»t.ed  in  officer  by  levy  of  attachment     ..••••.      267,  291 
of  officer,  is  an  insurable  interest 291 
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SPECIAL  PROPERTY  —  conrintt«rf.  Section 

of  officer,  coDtinues  as  long  as  he  remains  liable  for  the  property, 

either  to  plaintiff  or  defendant 291 

in  attached  effects,  to  be  maintained,  he  must  in  his 
proceedings  with  them  after  the  attachment,  comply 
with  all  the  requirements'  of  the  law,  or  show  some 

legal  excuse  for  not  doing  so 291 

in  event  of  his  death,  is  in  hb  administrator    ....    291 

SPECIFIC  PROPERTY, 

action  for  recovery  of,  attachment  will  not  lie  in 10 

STATE, 

suing  by  attachment  in  its  own  courts,  is  not  subject  to  its  own 

laws  requiring  attachment  bond 114c 

cannot  be  garnished    . 516  a 

agent  of,  cannot  be  garnished  in  respect  of  money  held  by  him  as 

such 616  a 

STATE  AUDITOR, 

cannot  be  garnished  on  account  of  money  ordered  by  the  legislature 

to  be  paid  to  a  party 516  a 

STATE  COMPTROLLER, 

cannot  be  garnished  on  account  of  salary  payable  to  a  State  officer, 
or  on  account  of  bonds  deposited  with  him  by  a  foreign  insur- 
ance company 516  a 

STATE  TREASURER, 

cannot  be  garnished  on  account  of  bonds  deposited  with  him  by  a 
foreign  insurance  company,  or  on  account  of  money  ordered  by 
the  legislature  to  be  paid  to  a  party 516  a 

STATUTE   OF  FRAUDS, 

effect  of,  on  verbal  contracts  entered  into  by  the  garnishee  with 

third  persons,  set  up  in  discharge  of  his  liability 595 

garnishee  not  bound  to  set  up,  to  avoid  his  verbal  promise  ....    595 

STATUTORY  FORFEITURE, 

for  taking  usurious  interest,  not  recoverable  by  attachment    ...      10 

STIPULATION, 

unsealed,  does  not  meet  the  requirements  of  a  bond  with  stated 

penalty > 125 

STOCK, 

in  corporation  not  attachable,  unless  under  express  statute     .     .     .    244 
when  attachment  of,  is  authorized  by  law,  the  authority  extends 
only  to  the  stock  of  corporations  in  the  State,  and  not  to  that 

of  corporations  in  other  States ....     244 

attachment  of,  does  not  incumber  the  property  of  the  corporation    .    244 
when  attachable,  how  the  attachment  is  made 259 

STOCKHOLDER, 

in  a  corporation,  when  liable  as  garnishee  thereof,  on  account  of 

unpaid  portions  of  their  stock 545  a 

STOPPAGE  IN  TRANSITU, 

vendor's  right  of,  not  precluded  by  attachment 245 

STORE, 

may  be  entered  to  levy  an  attachment 200 
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STRANGER,  8eoti<m 

meaning  of  the  word,  under  a  statute  authorizing  attached  property 
to  be  replevied  by  the  defendant,  ^'or,  in  his  absence,  by  a 

stranger  *' 333  a 

rights  and  liabilities  of 333  a 

SUBSEQUENT  ATTACHER, 

cannot  take  advantage  of  defect  in  attachment  bond  in  prior  attach- 
ment suit 143 

cannot  be  made  party  to  prior  attachment  suit,  for  the  purpose  of 

defeating  it,  on  account  of  irregularities  therein  ...     262 

should  place  his  writ  in  hands  of  the  same  officer  who  had  made  a 

prior  attachment 269 

cannot  take  advantage  of  any  waiver  made  by  the  defendant  which 

causes  no  injustice  to  him 273 

when  he  may  have  prior  attachments  set  aside  for  fraud    .     .      275,  282 
may  maintain  action  against  prior  fraudulent  attachers    ...  276 

against  defendant  and  a  third  person,  who 
procured  debtor's    property  to  be  attached 

for  a  fictitious  debt 277 

is  liable  to  previous  attacher,  for  proceeds  of  attached  property  paid 
to  him  by  officer,  when  the  judgment  quashing  the  previous 
attachment  was  reversed 429 

SUCCESSIVE  ATTACHMENTS, 

take  effect  in  the  order  of  service,  though  served  on  the  same  day    .     261 
if  returns  of  all  but  one  state  the  hour  of  service,  that  one  will  be 

postponed  to  the  others ...     265 

officer  executing,  may  in  his  return  indicate  the  order  of  their  service  265  a 
should  be  placed  in  the  hands  of  the  same  officer 269 

SUNDAY, 

a  service  of  attachment  on,  will  be  set  aside  on  motion,  where  the 

law  forbids  the  service  of  writs  on  that  day 187 

but  if  there  be  no  prohibitory  statute,  service  may  be  on  that  day  .     187 
if  service  on,  be  authorized  by  statute  under  special  circumstances, 

the  affidavit  must  show  the  existence  of  those  circumstances     .     187 
issue  of  attachment  on,  is  an  irregularity 417 

SUPERSEDEAS, 

use  of,  in  defeating  improvident  attachment 400 

SURETIES, 

in  attachment  bond,  insolvency  of,  may  be  taken  advantage  of  after 

plea  to  the  merits 124 

if  statute  required  attachment  bond  '*  with 
sureties,"  one  will  be  sufficient    ....       134  a 

if  statute  require  ^*  two  good  and  sufficient  secu- 
rities," and  each  of  two  sureties  justify  in  an 
amount  equal  to  that  sworn  to,  it  is  suffi- 
cient        134  ft 

must  be  good  for  <*  double  the  debt  sworn  to," 
when  that  is  required  by  the  statute,  and  if 
found  not  so,  the  plaintiff  cannot  reduce  his 
demand  so  as  to  make  it  one-half  of  the 
amount  for  which  they  are  good    ...      134  c 
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SURETIES  —  COfUinued,  Section 

in  attachment  bond,  if  statute  require  them  to  be  residents  of  the 

State,  it  is  not  necessary  to  say  in  the  instru- 
ment that  they  are  so 135 

new  may  be  substituted,  if  no  liability  on  the 
bond  has  accrued,  where  plaintiff  needs  the 
testimony  of  the  original  sureties   ....     149 
liable  only  in  reference  to  the  particular  writ 

for  obtaining  which  the  bond  was  given  .     .165 
may  be  sued  jointly  with  the  principal,  where 
action  may  be  maintained  on  the  bond  with- 
out pravious  recovery  of  damages  in  a  distinct 

action 166  a 

in  delivery  bond,  may  move  to  quash  attachment      ....   336  a,  419 
in  officer's  official  bond,  liable  for  his  failure  to  return  attached  prop- 
erty to  defendant  or  owner,  after  dissolution  of  attachment .     .    426 

SURPLUS, 

of  money  in  hands  of  sheriff,  derived  from  sale  of  defendant's  prop- 
erty, may  be  attached 267,  508 

of  money  in  hands  of  a  register  of  a  court  of  chancery,  derived  from 

sale  of  lands  under  mortgage,  may  be  attached 509  a 

SURPLUSAGE, 

in  affidavit  will  not  vitiate  it 105 

in  attachment  bond,  will  not  vitiate  it 130 

SURVIVING  PARTNER, 

in  action  against,  for  his  individual  debt,  a  credit  of  the  late  part- 
nership may  be  attached 571 


T. 

TAXES, 

due  to  a  municipal  corporation,  cannot  be  attached 516 

cannot  be  set  off  by  a  town,  when 
garnished,  against  its  indebted- 
ness to  the  defendant  .     .     .       684  a 
TENANT  IN  COMMON, 

of  personalty,  his  interest  in  it  may  be  attached 248 

TENDER, 

by  surety  in  bail-bond  of  the  amount  of  the  judgment  recovered 
against  him,  and  refusal  thereof  by  the  plaintiff,  will  discharge 
the  surety 323  a 

TICKET  AGENT, 

of  railroad,  employed  at  company's  office  to  sell  tickets,  cannot  be 

charged  as  garnishee  of  the  company 465  a 

TIME, 

when  debt  is  so  due  as  to  be  proceeded  on  by  attachment  ....      32 

TORT, 

attachment  will  not  lie  in  actions  for 10 

claim  of  defendant  for,  against  garnishee,  is  no  ground  for  charging 

the  latter 548 

50 
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TRANSFER,  Section 

of  attached  property,  by  defendant,  may  be  made,  subject  to  the  atr 

tachment 222 

made  after  the  attachment,  can- 
not defeat  it 224 

TREASURER, 

of  a  railroad  company,  cannot  be  charged  as  its  garnishee  in  respect 

of  the  company's  money  in  his  hands 465  a 

of  a  county,  cannot  be  garnished  on  account  of  money  due  from  the 

county  to  a  defendant 493 

of  a  school-district,  cannot  be  charged  as  garnishee  of  a  teacher  .     .     512 
of  a  city,  cannot  be  charged  as  garnishee  on  account  of  salary  of  an 

employee  of  the  city 512 

of  a  State,  salary  of,  cannot  be  attached 516  a 

cannot  be  garnished  on  account  of  bonds  deposited 
with  him  by  a  foreign  insurance  company,  or  on  ac- 
count of  money  ordered  by  the  legislature  to  be  paid 
to  a  party 516  a 

TREASURY  NOTES, 

may  be  attached 244 

TRESPASS, 

attachment  will  not  lie  in  action  of 10 

will  lie  against  officer  attaching  property  not  the  defendant's .     .  196-198 
wiU  lie  in  favor  of  pawnee  of  property,  against  officer  attaching  it 

in  an  action  against  the  pawner 245 

will  lie  in  favor  of  an  officer  for  a  violation  of  his  possession  of  at- 
tached effects 291 

TRESPASSER, 

party  is,  who  causes  attachment  to  issue  irregularly IBo  & 

when  an  officer  will  be  considered  to  be 194-201 

TROVER, 

attachment  will  not  lie  in  action  of 10 

will  lie  against  officer  attaching  property  not  the  defendant's      .     .     196 
will  lie  in  favor  of  an  officer  for  a  violation  of  his  possession  of  at- 
tached effects 291 

TRUSTS, 

garnishment  cannot  overthrow,  in  order  to  reach  money  supposed  to 

belong  to  a  debtor 454  b 

but  may  reach  income  of  defendant  thereunder 454  c 

TRUSTEE, 

may  not  be  sued,  as  such,  by  attachment 81 

a  term  used  in  New  England  to  designate  a  garnishee 451 

of  an  express  trust,  cannot  be  charged  as  garnishee  of  the  cestui  que 
trust i  where,  to  hold  the  money  in  that  proceeding  would  defeat 

the  trust 454  & 

but  may  be,  where  it  is  a  mere  naked  trust  to  receive  money  and  pay 

it  over  to  the  defendant 454  c 

appointed  by  courts,  or  holding  property  which  is  to  be  disposed  of 
by  the  order  of  a  court,  when  chargeable  as  garnishee  in  respect 
thereof 509a 
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TRUSTEE  ^  continued.  Bectton 

of  insolTente,  cannot  be  charged  as  garnishee  in  respect  of  property 

in  his  hands  as  such 511 

TBUSTEE  PROCESS, 

a  term  nsed  in  New  England  in  the  sense  of  garnishment  process    .    451 

U. 

UNCERTAINTY, 

in  affidavit,  will  vitiate  it 104 

UNLIQUIDATED  DAMAGES, 

when  will  sustain  attachment 13-27 

claim  against  garnishee  for,  will  not  charge  him 548 

UNNEGOTIABLE  NOTE, 

maker  of,  may  be  garnished 574-581 

USE, 

of  attached  property  by  officer,  effect  of 203 

by  defendant,  without  interfering  with  officer's 
possession  or  injuring  the  property,  does  not 

dissolve  attachment 292  a,  358 

USURIOUS  INTEREST, 

statutory  forfeiture  for  taking,  not  recoverable  by  attachment     .    .      10 

V. 

VALUATION, 

of  property  attached,  officer  need  not  affix,  in  his  return    .     •      206,  209 
if  given  in  his  return,  it  will  be  held  prima  facie  just  and  fair,  as 

against  him 206,310 

VARIANCE, 

between  the  affidavit  and  attachment  and  the  complaint,  cannot  be 

taken  advantage  of  by  demurrer,  but  may  by  plea  in  abatement      36 
VENDEE, 

of  personalty  sold  and  delivered  to  him  upon  condition  that  the 
title  shall  not  vest  in  him,  unless  the  price  be  paid  within  a 
sx>ecified  time,  has  no  attachable  interest  therein  until  perform- 
ance of  the  condition 246 

VENUE, 

omission  of  statement  of,  in  affidavit,  does  not  vitiate  it    .    .    .    .    90  c 
VERDICT, 

after,  the  defendant,  if  he  appeared  and  pleaded  to  the  merits, 
cannot  set  up  that  the  cause  of  action  could  not  be  sued  on 
by  attachment 36 

for  defendant  on  a  plea  in  abatement  to  the  affidavit,  releases  the 

property  attached 410  a 

W. 

WAGER, 

on  result  of  an  election,  may  be  attached  in  the  hands  of  the  de- 
I  positary 520 
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WAIVER,  Section 

by  a  defendant  in  an  attachment  suit  cannot  be  taken  advantage  of 

by  a  subsequent  attacher 273 

of  irregularities  in  the  attachment  proceedings  is  produced  by  de- 
fendant's giving  a  delivery  bond 332 

by  defendant,  of  defects  in  plaintiff's  proceedings,  cannot  make  them 
valid  ab  initio^  so  as  to  defeat  rights  of  third  persons  in  the  at- 
tached property,  acquired  before  the  act  of  waiver  ....       446  a 
WIDOW, 

allowance  to,  made  by  a  Probate  Court  cannot  be  attached     .     .     .     498 
WIFE, 

legal  residence  of,  follows  that  of  her  husband 66 

husband's  interest  in  her  choses  in  action^  can  it  be  attached  ?      .     .     247 
of  defendant,  may  be  made  keeper  of  attached  property  of  her  hus- 
band, when 292  a 

WRIT  OF  ERROR, 

by  plaintiff,  suspends  right  of  defendant  to  return  of  attached  prop- 
erty after  dissolution  of  attachment 428 

WRONG-DOER, 

taking  attached  property  by,  out  of  ofSoer's  possession,  does  not  dis- 
solve the  attisu)hment 297 
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